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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  77 

[Docket  No.  94-053-2] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designation 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comrhents. 

SUMMARY:  VVe  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  reducing  the  designation  of  Virginia 
from  an  accredited-free  (suspended) 
State  to  a  modifred  accredited  State.  We 
have  detennined  that  Virginia  no  longer 
meets  the  criteria  for  designation  as  an 
accredited-free  (suspended)  State  but 
meets  the  criteria  for  designation  as  a 
modified  accredited  State.  This  change 
is  necessary  to  prevent  the  spread  of 
tuberculosis  in  cattle  and  bison. 

DATES:  Interim  rule  effective  November 
29, 1994.  Consideration  will  be  given 
only  fo  comments  received  on  or  before 
January  30, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
yo\u  comments  refer  to  Docket  No.  94- 
053-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690— 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mitchell  A.  Essey,  Senior  Staff 


Veterinarian,  Cattle  Diseases  and 
Surveillance,  Veterinary  Services, 

APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD,  move  to  Riverdale,  MD, 
during  January.  Telephone;  (301)  436- 
8715  (Hyattsville);  (301)  734-8715 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 
Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations,  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  accredited-free  (suspended] 
States,  or  modified  accredited  States. 

The  regulations  restrict  the  interstate 
movement  of  cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  if  those  cattle  or  bison  are 
moved  from  jurisdictions  designated  as 
nonmodified  accredited  States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State’s 
tuberculosis  eradication  program,  and 
the  degree  of  the  State’s  compliance 
with  the  standards  contained  in  a 
document  captioned  “Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication,’’  which  is  incorporated  by 
reference  into  the  regulations. 

An  accredited-free  State,  as  defined  in 
§  77.1  of  the  regulations,  is  a  State  that 
has  no  findings  of  tuberculosis  in  any 
cattle  or  bison  in  the  State  for  at  least 
5  years.  The  State  must  also  comply 
with  all  the  provisions  of  the  “Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication”  regarding 
accredited-free  States. 

An  accredited-free  (suspended)  State 
is  defined  as  a  State  with  accredited-free 
status  in  which  tuberculosis  has  been 
detected  in  any  cattle  or  bison  in  the 
State.  A  State  with  accredited-free 
(suspended)  status  is  qualified  for 
redesignation  of  accre^ted-free  status 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  quarantined,  an 


epidemiological  investigation  has 
confirmed  Aat  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 
However,  if  tuberculosis  is  detected  in 
two  or  more  herds  in  the  State  within 
48  months,  the  State’s  accredited-free 
status  is  revoked. 

A  State  that  loses  accredited-free 
(suspended)  status  is  redesignated  as  a 
modified  accredited  State  if  it  actively 
participates  in  the  eradication  of 
tuberculosis  and  maintains  its  status  in 
accordance  with  the  “Uniform  Methods 
and  Rules — ^Bovine  Tuberculosis 
Eradication.” 

In  a  document  published  in  the 
Federal  Register  on  June  21, 1994  (59 
FR  31921-31922,  Docket  No.  94-G53-1), 
we  amended  §  77.1  to  change  the 
designation  of  Virginia  from  an 
accredited-free  State  to  an  accredited- 
free  (suspended)  State.  We  took  this 
action  because  tuberculosis  had  been 
confirmed  in  one  herd  within  the  State. 
We  requested  that  comments  be 
submitted  on  or  before  August  22, 1994. 
We  received  one  comment  from  the 
Virginia  Department  of  Agriculture  and 
Consumer  ^rvices. 

The  commenter  stated  that  Virginia 
had  quarantined  the  tuberculosis- 
infected  herd,  destroyed  all  the  reactor 
cattle,  and  forwarded  a  complete 
investigation  package  to  us  for  review. 
Based  upon  these  actions,  the 
commenter  requested  that  Virginia 
regain  its  accredited-fiw  State  status. 
We  carefully  considered  the  documents 
supporting  the  findings  and  actions  of 
the  Virginia  Department  of  Agriculture 
and  Consumer  Services.  However, 
tuberculosis  has  recently  been 
confirmed  in  a  second  herd  in  Virginia, 
and  this  second  herd  was  detected 
within  48  months  of  the  first.  As  a 
result,  the  Administrator  has 
determined  that  Virginia  meets  the 
criteria  for  designation  as  a  modified 
accredited  State. 

Therefore,  we  are  amending  the 
regulations  by  removing  Virginia  from 
the  list  of  accredited-free  (suspended) 
States  in  §  77.1  and  adding  it  to  the  list 
of  modified  accredited  States  in  that 
section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  c^portunity  for  public  comment. 
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Immediate  action  is  necessary  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
V'irginia  as  a  modified  accredited  State. 
This  will  provide  prospective  cattle  and 
bison  buyers  with  accurate  and  up-to- 
date  information. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Virginia  has  approximately  29.000 
cattle  herds  containing  1,710,000  cattle 
and  bison.  An  estimated  90  percent  of 
these  herds  are  owned  by  small 
businesses.  Changing  the  status  of 
Virginia  may  affect  the  marketability  of 
cattle  and  bison  from  the  State,  since 
some  prospective  cattle  and  bison 
buyers  prefer  to  buy  cattle  and  bison 
from  accredited-free  States.  This  may 
result  in  a  small  detrimental  economic 
impact  on  some  small  entities.  We 
anticipate  that  this  action  will  not  have 
a  significant  effect  on  marketing 
patterns  in  Virginia  and  will  therefore 
not  have  a  significant  effect  on  those 
persons  affected  by  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preernpts  all  State 
and  local  laws  and  regulations  that  are 


in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Papenvork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

Accordingly,  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authorit>':  21  U.S.C.,  Ill,  114, 114a,  115- 
117,  120, 121,  134b,  134f;  7  CFR  2.17,  2.51, 
and  371.2(d). 

§77.1  [Amended] 

2.  In  §  77.1,  in  the  definition  for 
Accredited-free  (suspended)  State, 
paragraph  (2)  is  amended  by  removing 
the  word  "Virginia”  and  adding  “None” 
in  its  place. 

3.  In  §  77.1,  in  the  definition  for 
Modified  accredited  state,  paragraph  (2) 
is  amended  by  removing  the  words  “and 
Texas”  and  adding  "Texas,  and 
Virginia”  in  their  place. 

Done  in  Washington.  DC,  this  18th  day  of 
November  1994. 

Alex  B.  Thiermann, 

Acting  Administrator,  AnimaJ  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-29095  Filed  11-28-94;  8:45  am] 
BILLING  CODE  3410-34-P 

FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  621 
RIN  3052-AB54 

Accounting  and  Reporting 
Requirements 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  an  interim  rule  amending  its 
regulations  on  accounting  for  high-risk 
assets.  The  interim  rule  reflects  recent 
changes  in  generally  accepted 
accounting  principles  (GAAP)  and  is 


intended  to  avoid  eliminating  useful 
and  necessary  regulatory  guidance  for 
System  institutions. 

DATES:  These  interim  regulations  shall 
become  effective  on  December  15, 1994 
Comments  should  be  received  by  the 
FCA  on  or  before  January  31, 1995. 
Notice  of  the  final  adoption  of  the 
regulation  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  (in  triplicate)  to  Patricia  W. 
DiMuzio,  Associate  Director,  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090.  Copies  of  all 
communications  received  will  be 
g,vailable  for  examination  by  interested 
parties  in  the  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  C.  Sherman,  Policy  Analyst, 
Policy  Development  and  Planning 
Division,  Office  of  Examination,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4498, 
TDD  (703)  883-4444;  or 
William  L.  Larsen,  Senior  Attorney, 
Regulatory  Operations  Division, 

Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Amendments  to  the  FCA’s  regulations 
on  Accounting  and  Reporting 
Requirements  at  12  CFR  part  621  (See 
58  FR  48780,  September  20, 1993) 
became  effective  on  December  31, 1993. 
These  regulations  include  requirements 
and  standards  for  institutions  to  use  in 
accounting  for  high-risk  assets  and 
disclosing  loan  performance 
characteristics.  A  primary  function  of 
these  amendments  was  to  promote 
consistency  with  industry  practices 
pertaining  to  accounting  and  reporting 
issues,  and  to  ensure  that  the  regulatory 
requirements  and  standards  remain 
consistent  with  GAAP. 

Subpart  C  of  part  621  provides  Farm 
Credit  System  (System)  institutions  and 
FCA  examiners  with  clear  and 
consistent  guidance  on  how  to 
categorize,  account  for,  report,  and 
disclose  the  performance  of  high-risk 
assets.  The  regulations  provide  specific 
criteria  for  placing  loans  in  nonaccrual 
status,  using  cash  basis  versus  cost 
recovery  accounting  practices, 
upgrading  loans  from  nonaccrual  to 
accrual  status,  and  for  aggregating 
nonaccrual  loans.  This  results  in 
consistent  financial  reporting  among 
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System  institutions,  and  Systemwide 
Hnancial  statements  that  are  more 
comparable  witli  other  federally 
regulated  financial  institutions. 

Subpart  C  is  subject  to  a  "sunset” 
provision,  because  the  FCA  believed 
that  once  System  institutions 
implemented  the  provisions  of 
Statement  of  Financial  Accounting 
Standards  (SFAS)  No.  114,  issued  by  the 
Financial  and  Accounting  Standards 
Board  (FASB),'  subpart  C  would 
provide  conflicting  guidance. 
Accordingly,  this  sunset  provision  was 
designed  to  avoid  any  inconsistencies 
betv,/een  the  FCA  regulations  and  the 
standards  of  SFAS  No.  114. 

In  October  1994,  the  FASB  amended 
SFAS  No.  114  by  adopting  SFAS  No. 
118,2  which  removes  those  elements  of 
SFAS  No.  114  that  would  have 
conflicted  with  subpart  C.^  As  amended, 
SFAS  No.  114  is  not  inconsistent  with 
subpart  C.  Additionally,  it  will  not 
significantly  change  industry 
accounting  practices  nor  is  it  exp>ected 
to  have  a  material  impact  on  System 
financial  statements.  The  FASB’s 
amendatory  action,  however,  makes  it 
necessary  for  the  FCA  to  retain  the 
regulatory  guidance  in  subpart  C  and 
eliminate  the  sunset  provision. 

Retaining  subpart  C  will  provide  a 
consistent  method  of  recognizing 
income  on  loans  that  have  not 
performed  according  to  their  contractual 
terms.  To  avoid  the  detrimental  effect  of 
encouraging  inconsistent  practices  for 
reporting  income  on  high-risk  assets, 
this  amendment  is  effective  December 
15, 1994,  with  a  request  for  subsequent 
public  comment. 

II.  Accounting  Developments 

In  May  1993,  the  FASB  released  SFAS 
No.  114,  "Accoimting  by  Creditors  for 
Impairment  of  a  Loan,”  which  was 
intended  to  provide  guidance  for 
establishing  and  maintaining 
allowances  for  loan  losses  and 
recognizing  income  on  specifically 
identified  impaired  loans.  Under  SFAS 
No.  114,  a  loan  is  impaired  when  it  is 
probable  that  a  creditor  will  be  unable 
to  collect  all  amounts  due  according  to 

>  Statement  of  Financial  Accounting  Standards 
No.  114,  “Accounting  by  Creditors  for  Impairment 
of  a  Loan,”  an  amendment  of  FASB  Statement  Nos. 
5  and  15,  dated  May  1993. 

2  Statement  of  Financial  Accounting  Standards 
No.  118,  “Accounting  by  Creditors  for  Impairment 
of  a  Loan — Income  Recognition  and  Disclosures,” 
an  amendment  of  FASB  Statement  No.  114,  dated 
October  1994. 

s  Copies  of  SFAS  Nos.  114  and  118  may  be 
obtained  by  writing  the  Financial  Accounting 
Standards  Board  of  the  Financial  Accounting 
Foundation  at  401  Merritt  7,  P.O.  Box  5116, 
Norwalk,  Connecticut  06856-5116,  or  by  calling 
(203)  847-0700. 


the  contractual  terms  of  the  loan 
agreement.  When  first  released,  SFAS 
No.  114  stated  that  a  cre'ditor  should 
apply  its  normal  loan  review  procedures 
in  making  this  determination.  If  a  loan 
is  determined  to  be  impaired,  an 
appropriate  allowance  must  be 
established.  SFAS  No.  114  also 
prescribed  specific  income  recognition 
methods  used  to  account  for  changes  in 
the  net  carrying  amount  of  the  loan 
subsequent  to  the  initial  measure  of 
impairment. 

After  SFAS  No.  114  was  issued,  FASB 
received  numerous  requests  to  delay  the 
effective  date  and  provide  additional 
guidance  on  implementation  of  the 
statement.  The  comments  focused 
primarily  on  application  of  the  income 
recognition  provisions,  which  were 
interpreted  to  be  inconsistent  with 
current  industry  practices  for 
nonaccrual  loans. 

In  response  to  these  concerns,  in 
October  1994,  the  FASB  issued  SFAS 
No.  118,  which  amends  SFAS  No.  114 
by  eliminating  the  provisions  that 
prescribe  specific  methodologies  for 
how  a  creditor  could  account  for  income 
on  an  impaired  loan.  Under  SFAS  No. 
118,  creditors  will  be  allowed  to 
continue  to  use  traditional  nonaccrual 
practices  (i.e.,  cost  recovery  and  cash 
basis  methods)  to  account  for  interest  on 
impaired  loans.  Both  SFAS  Nos.  114 
and  118  will  be  effective  for  financial 
statements  for  fiscal  years  beginning 
after  December  15, 1994. 

With  the  changes  made  by  SFAS  No. 
118,  SFAS  No.  114  now  focuses  on  the 
valuation  of  impaired  loans  on  the 
balance  sheet  and  does  not  address  the 
accounting  for  income  on  impaired 
loans.  SFAS  No.  114  also  introduces 
different  approaches  that  can  be  used  in 
establishing  an  appropriate  allowance 
for  loan  losses,  including  the  use  of 
discovmted  cash  flow  techniques,  and, 
as  now  amended,  requires  certain 
additional  disclosures  regarding 
impaired  loans.  Utilization  of  the 
allowance  approaches  outlined  in  SFAS 
No.  114  is  not  expected  to  have  a 
significant  impact  on  the  total  level  of 
the  allowance  for  loan  losses  in  the 
various  Farm  Credit  districts  because 
existing  practices  are  not  materially 
different.  Further,  based  upon 
discussions  with  representatives  of  the 
financial  services  industry,  existing 
industry  practices  with  respect  to  the 
accounting  for  nonaccrual  loans  are  not 
expected  to  change  significantly  with 
the  implementation  of  these  FASB 
pronouncements. 

Subject  to  any  additional  guidance 
from  the  FASB,  the  definition  of 
impaired  loans  will  generally 
encompass  all  nonaccrual  loans  and 


most  troubled  debt  restructurings.  When 
a  loan  is  determined  to  be  impaired, 
based  on  the  creditor’s  normal  loan 
review  procedures,  the  creditor  would 
also  typically  need  to  evaluate  the  loan’s 
performance  status  to  confirm  the 
appropriate  income  recognition 
treatment  on  that  loan.  The  same 
analytical  process  is  used  for 
determining  whether  a  loan  is  impaired, 
and  for  identifying  and  recognizing 
income  on  high-risk  loans.  However, 
while  the  process  for  categorizing  these 
loans  is  similar,  the  intended  focus  is 
slightly  different.  Subpart  C  provides 
necessary  guidance  for  income 
recognition  on  high-risk  assets.  SFAS 
No.  114,  on  the  other  hand,  addresses 
the  valuation  of  impaired  assets  on  the 
balance  sheet.  Likewise,  the  regulatory 
disclosure  requirements  for  "high-risk” 
assets  under  §  621.6  and  the  disclosure 
requirements  for  impaired  loans  in 
SFAS  No.  114  also  serve  separate,  if 
complementary,  purposes.  On  balance, 
subpart  C  continues  to  fulfill  an 
important  function  and  must  be 
retained. 

III.  Necessity  for  Immediate  Regulatory 
Action 

In  light  of  the  FASB’s  recent 
amendment  of  SFAS  No.  114,  and  the 
continued  value  of  subpart  C  in  guiding 
System  institutions  on  how  to  account 
for,  report  and  disclose  high-risk  assets, 
the  sunset  of  subpeui  C  on  December  15, 

1994,  would  be  undesirable.  The 
resulting  uncertainty  in  System 
accounting  and  reporting  could  cause 
inconsistent  reporting  to  the  public  and 
the  FCA,  in  turn  compromising  the 
FCA’s  ability  to  monitor  high-risk  asset 
data  for  safety  and  soundness. 
Regulatory  action  to  replace  subpart  C 
would  take  several  months  under 
normal  circumstances,  leaving  System 
institutions  without  regulatory  guidance 
for  at  least  the  first  thiw  quarters  of 

1995.  Moreover,  re-implementation  of 
even  temporarily  abandoned  reporting 
procedures  could  cause  System 
institutions  imnecessary  ex^nse. 

For  the  reasons  set  forth  above,  the 
FCA  Board  is  continuing  the 
effectiveness  of  subpart  C  by  eliminating 
§  621.11.  A  quick  response  is  necessary 
because  the  FASB’s  eimendment  of 
SFAS  No.  114  (by  FASB  No,  118)  was 
not  issued  until  mid-October  1994.  To 
accomplish  this  regulatory  action  prior 
to  the  scheduled  sunset  of  subpart  C  on 
December  15, 1994,  the  FCA  finds  good 
cause  to  omit,  as  neither  practicable  nor 
in  the  public  interest,  prepromulgation 
notice  and  comment  pursuant  to  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553-59  (APA). 
The  same  time  constraints  provide  good 
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cause  to  require  the  FCA  to  adopt  a  final 
effective  date  for  deletion  of  §  621.11 
that  is  less  tlian  30  days  after 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d).  Finally,  consistent  with 
the  reasons  for  its  expedited  actions 
under  the  APA,  the  FCA  Board  finds 
that,  pursuant  to  section  5.17(c)(2)  of  the 
Act,  an  emergency  exists  that  requires 
that  these  regulations  be  effective  prior 
to  the  expiration  of  the  30-day 
congressional  notice  and  waiting  period 
for  final  agency  regulatory  action.The 
FCA  is  providing  for  public  comment  on 
this  interim  action  and  will  publish 
notice  of  final  adoption  at  a  later  date. 

IV.  Regulatory  Philosophy 

The  regulatory  action  discussed  above 
is  consistent  w'ith  the  “FCA  Board 
Policy  Statement  on  Regulatory 
Philosophy”  dated  February  2. 1994. 

The  continuation  of  existing  high-risk 
asset  accounting  and  reporting 
requirements  in  conjunction  with  the 
implementation  of  SFAS  Nos.  114  and 
118  will  not  add  a  measurable  burden 
to  System  accounting  and  reporting 
responsibilities.  The  FCA  believes  that 
subpart  C  requirements  for  income 
reporting  are  a  useful  and  necessary 
complement  to  the  guidance  contained 
in  SFAS  Nos.  114  and  118,  which 
requires  disclosure  of  a  creditor’s  policy 
for  recognizing  income  on  impaired 
loans.  The  subpart  C  requirements 
remain  consistent  not  only  with  GAAP, 
but  also  with  industry  practice  and 
similar  guidance  being  provided  by 
other  Federal  financial  institution 
regulators. 

This  rulemaking  provides  for  a  45-day 
public  comment  period,  during  which 
time  any  additional  ramifications  of  this 
regulatory  action  may  be  considered. 

The  FCA  will  continue  to  monitor  this 
area  closely,  particularly  with  regard  to 
implementation  of  SFAS  Nos.  114  and 
118  and  any  further  guidance  from  the 
FASB  on  this  subject.  If  necessary,  the 
FCA  may  issue  further  guidance  to 
examiners  and  System  institutions 
through  a  bookletter  or  other  means. 

The  FCA  also  recognizes  that  additional 
regulatory  changes  may  be  necessary  in 
the  future  and  encourages  continued 
dialogue  with  System  institutions  and 
the  general  public. 

List  of  Subjects  in  12  CFR  Part  621 

Accounting,  Agriculture,  Banks, 
Banking,  Penalties,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

For  the  reasons  stated  in  the 
preamble,  part  621  of  chapter  VI.  title  12 


of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follow's; 

PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

1.  The  authority  citation  for  part  621 
is  revised  to  read  as  follows: 

Authority:  Secs.  5.17,  8.11  of  the  Farm 
Credit  Act  (12  U.S.C.  2252,  2279aa-ll). 

§621.11  (Removed] 

2.  Part  621  is  amended  bv  removing 
§621.11. 

Dated;  November  17, 1994. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  94-29269  Filed  11-28-94;  8:45  am) 
BILLING  CODE  6706-01-P 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1403 
RtN  30S5-AA00 

Privacy  Act  Regulations;  Effective  Date 

AGENCY:  Farm  Credit  System  Insurance 
Corporation. 

ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
published  an  interim  rule  with  request 
for  comments  to  add  a  new  part  1403  on 
October  21, 1994  (59  FR  53083).  The 
interim  rule  adds  12  CFR  part  1403  to 
implement  the  requirements  of  the 
Privacy  Act,  5  U.S.C.  552a,  relating  to 
the  receipt  and  processing  of  requests 
for  Corporation  Privacy  Act  records, 
requests  for  amendment  of  records,  fees 
to  be  charged,  procedures  to  be  followed 
in  processing  requests  for  records,  and 
criminal  penalties.  Also,  the  interim 
rule  includes  a  provision  relating  to  the 
use  of  a  specific  exemption,  5  U.S.C. 
552(k)(5),  for  a  system  of  records.  The 
regulations  will  assist  the  public  in 
requesting  Privacy  Act  records. 

EFFECTIVE  DATE:  The  regulation  adding 
12  CFR  part  1403  published  on  October 
21. 1994  (59  FR  53083)  is  effective 
November  21, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  McBeth,  Privacy  Act  Officer.  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826,  (703) 
883-4345,  TDD  (703)  883-4444;  or 
Jane  M.  Virga,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit  System 
Insurance  Corporation,  McLean. 


Virginia  22102-0826,  (703)  883-4071, 
TDD  (703)  883^444. 

Dated:  November  22, 1994. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  System 
Insurance  Corporation. 

(FR  Doc.  94-29347  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  6710-01-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-219-AD;  Amendment 
39-9075;  AD  94-24-02] 

Airworthiness  Directives;  Canadair 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Canadair  Model 
CL-600-2B19  series  airplanes,  that 
currently  requires  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  restrict  altitude  and  airspeed 
operations  of  the  airplane  under  certain 
conditions  of  hydraulic  system  failure. 
This  amendment  requires  the  removal  of 
all  elevator  flutter  dampers  and  requires 
a  revision  to  the  AFM  that  advises  the 
flight  crew  of  the  need  to  perform  daily 
checks  to  verify  proper  operation  of  the 
elevator  control  system. 

This  amendment  is  prompted  by 
reports  that  the  installation  of  the 
stronger  shear  pins  may  jam  or  restrict 
movement  of  the  elevator.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  lugs  and/or  pins, 
which  may  increase  the  likelihood  of 
jamming  or  restricting  movement  of  the 
elevator  and  the  resultant  adverse  affect 
on  the  controllability  of  the  airplane. 
DATES:  Effective  December  14. 1994.  The 
incorporation  by  reference  of  a  certain 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  14. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
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Attention:  Rules  Docket  No.  94-NM- 
219-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Queb^  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  New  York  Aircraft  Certification 
Office,  FAA,  Engine  and  Propeller 
Directorate,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer, 
Airframe  Branch,  ANE-172,  New  York 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  181 
South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220;  fax  (516) 
791-9024. 

SUPPLEMENTARY  INFORMATION:  On 
January  3, 1994,  the  FAA  issued  AD  94- 
01-09,  amendment  39-8791  (59  FR 
1471,  January  11, 1994),  applicable  to 
certain  Canadair  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series 
airplanes,  to  require  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  restrict  altitude  and  airspeed 
operations  of  the  airplane  under  certain 
conditions  of  hydraulic  system  failure. 

Since  the  issuance  of  that  AD, 
Bombardier,  Inc.,  developed  a 
temporary  repair,  which  involves 
removing  the  existing  shear  pins  and 
installing  new,  stronger  shear  pins  on 
the  elevator  flutter  dampers,  and 
replacing  the  shear  pins  at  repetitive 
intervals.  Consequently,  on  CDctober  4, 
1994,  the  FAA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  that 
proposed  to  supersede  AD  94-01-09 
and  require  the  installation  of  the 
temporary  repair  developed  by 
Bombardier,  Inc.  The  proposed  actions 
were  intended  to  prevent  reduced 
controllability  of  the  airplane. 

However,  since  the  issuance  of  that 
NPRM,  Transport  Canada  Aviation, 
which  is  the  airworthiness  authority  for 
Canada,  has  notified  the  FAA  that  the 
shear  pins  and  lugs  of  the  elevator 
flutter  damper  sheared  off  of  two  Model 
CL-600-2B19  series  airplanes. 
Investigation  revealed  that  the  shear 
pins  installed  in  the  incident  airplanes 
were  the  stronger  pins  associated  with 
the  “temporary  repair”  developed 
previously  by  Bombardier.  In  light  of 


this,  the  FAA  has  determined  that  the 
installation  of  stronger  shear  pins  and 
lugs  of  the  elevator  flutter  damper,  as 
proposed  by  the  NPRM,  may  jam  or 
restrict  movement  of  the  elevator. 
Accordingly,  the  FAA  intends  to 
withdraw  that  NPRM  in  a  separate 
rulemaking  action. 

Further  investigation  indicates  that 
removal  of  the  flutter  dampers  fitim 
those  airplanes  will  eliminate  the  risk  of 
jamming  or  restricting  movement  of  the 
elevator.  The  FAA  has  determined  that 
removal  of  the  flutter  dampers  will  not 
adversely  affect  controllability  of  the 
airplane,  since  AD  94-01-09  requires  a 
revision  to  the  Limitations  Sections  of 
the  FAA-approved  Airplane  Flight 
Manual  (AFM)  that  restricts  altitude  and 
airspeed  of  the  airplane.  The  FAA  finds 
that  those  restrictions,  which  are 
retained  in  the  requirements  of  this  AD, 
will  avert  flutter  conditions. 

Failure  of  the  lugs  and/or  shear  pins 
of  the  elevator  flutter  damper,  if  not 
corrected,  can  result  in  the  increased 
likelihood  of  jamming  or  restricting  the 
movement  of  the  elevator,  which  would 
adversely  affect  the  controllability  of  the 
airplane. 

Bombardier  has  issued  Canadair 
“Regional  Jet”  Alert  Service  Bulletin 
S.B.  A601R-27-041,  dated  October  28, 
1994,  which  describes  procedures  for 
removal  of  the  flutter  dampers. 

Transport  Canada  Aviation  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  Airworthiness 
Directive  CF-94-21,  dated  October  28, 
1994,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  94-01- 
09,  to  require  removal  of  all  elevator 
flutter  dampers.  This  action  is  required 
to  be  accomplished  in  accordance  with 
the  alert  service  bulletin  described 
previously. 


This  AD  also  requires  a  revision  to  tht 
FAA-approved  Airplane  Flight  Manual 
(AFM)  that  advises  the  flight  crew  of  the 
need  to  perform  daily  checks  to  verify 
proper  operation  of  the  elevator  control 
system.  This  AD  also  retains  the 
requirement  from  AD  94-01-09  to 
require  a  revision  to  the  AFM  that 
restricts  altitude  and  airspeed 
operations  under  conditions  of  single  or 
double  hydraulic  failure. 

(Note:  As  a  result  of  recent 
communications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FAA  has 
learned  that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD’s  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but  that 
have  been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  Under  these 
circumstances,  at  least  One  operator  appears 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  an  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  arc  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  added  to 
this  final  rule  to  clarify  this  requirement.) 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a' final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
,  action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made.  “Comments  to 
Docket  Number  94-4'iM-219-AD.“  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  Hnal 
regulatory  evaluation  will  be  prepared 
and  plac^  in  the  Rules  Docket  A  copy 
of  it.  if  filed,  may  be  obtained  finm  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Audiority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8791  (59  FR 
1471,  January  11, 1994),  and  adding  the 
following  new  airworthiness  directive  - 
(AD)  to  read  as  follows: 

94-24-02  Bombardier,  Inc.  (Formerly 

Canadair):  Amendment  39-9075.  Docket 
94-NM-219-AD.  Supersedes  AD  94-01- 
09,  Amendment  39-8791. 

Applicability:  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series  airplanes 
having  serial  numbers  7003  through  7054 
inclusive,  certified  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetlmr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
fiom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ihilure  of  lugs  and/or  pins, 
which  may  increase  the  likelihood  of 
januning  or  restricting  movement  of  the 
elevator  and  the  resultant  adverse  affect  on 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  30  days  after  January  26, 1994 
(the  effective  date  of  AD  94-01-09, 
amendment  39-8791),  revise  the  Limitations 
.Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following 
restrictions  of  altitude  and  airspeed 
operations  under  conditions  of  single  or 
double  hydraulic  system  failure;  and  advise 
the  flight  crew  of  these  revised  limits. 
Revision  of  the  AFM  may  be  accomplished 
by  inserting  a  copy  of  this  AD  in  the  AFM. 

Note  2:  The  restrictions  described  in  the 
AFM  Temporary  Revision  (TR)  RJ/30,  dated 
December  16, 1993,  meet  the  requirements  of 
this  paragraph.  Therefore,  inserting  a  copy  of 
TR  RJ/30  in  lieu  of  this  .AD  in  the  AFM  is 
considered  an  acceptable  means  of 
compliance  with  this  paragraph. 

Note  3:  When  TR  RJ/30,  dated  December 
16, 1993,  has  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general  revision 
is  identical  to  that  specified  in  TR  RJ/30. 


Single  Hydrauuc  System  Failure 


Altitude  limit  (maxi¬ 
mum) 

Airspeed  limit  (maxi¬ 
mum) 

31 ,000  feet  . . 

0.55  Mach  (199 

KIAS). 

30,000  feet . 

0.55  Mach  (204 

KIAS). 

28,000  feet _ 

0.55  Mach  (213 

KIAS). 

26,000  feet . . 

0.55  Mach  (222 

KIAS). 

24,000  feet _ 

0.55  Mach  (232 

KIAS). 

22,000  feet . 

1 

0.55  Mach  (241 

KIAS). 

20,000  feet  and 
below. 

252  KIAS. 

Double  Hydraulic  System  Failure 


Attitude  limit  (maxi- 

Airspeed  limit  (maxi- 

mum) 

rrxjm)  , 

10,000  feet . 

200  KIAS. 

(b)  Within  7  days  after  the  effective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Remove  all  elevator  dampers  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.  A601R-27-041,  dated 
October  28, 1994. 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following,  which 
advises  the  flight  crew  of  daily  checks  to 
verify  proper  operation  of  the  elevator 
control  system.  Revision  of  the  AFM  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

“Elevator,  Before  Engine  Start  (First  Flight 
of  Day) 

(1)  Elevator  Check  Travel  range  (to 
approximately  'A  travel)  using  each 
hydraulic  system  in  turn,  with  the  other 
hydraulic  systems  depressurized.” 

Note  4:  The  daily  check  described  in  TR 
RJ/40,  dated  October  28, 1994,  meets  the 
requirements  of  this  paragraph.  Therefore, 
inserting  a  copy  of  TR  RJ/40  in  lieu  of  this 
AD  in  the  AFM  is  considered  an  acceptable 
means  of  compliance  with  this  paragraph. 

Note  5:  When  TR  RJ/40,  dated  October  28, 
1994,  has  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general  revision 
is  identical  to  that  specified  in  TR  RJ/40. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 
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(d)  The  removal  shall  be  done  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.  A601R-27-041,  dated 
October  28, 1994.  This  incorporation  by 
reference  was  approved  by  the.  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centre-ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SVV.,  Renton,  Washington;  or  at  the 
New  York  Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  181  South 
Franklin  Avenue,  Room  202,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
December  14, 1994. 

Issued  in  Renton,  Washington,  on 
November  17, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.^ 

IFR  Doc.  94-28886  Filed  11-28-94;  8:45  am] 
BILLING  CODE  4910-13-U-M 


14  CFR  Part  39 

[Docket  No.  94-NM-201-AD;  Amendment 
39-9082;  AD  94-24-09] 

Airworthiness  Directives;  Jetstream 
Modei  4101  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments.  ■ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires 
inspection  to  detect  damage  to  the 
overwing  fairings,  and  replacement  or 
repair  of  structurally  damaged  fairings. 
This  amendment  is  prompted  by  a 
report  that  an  overwing  fairing  detached 
from  an  airplane.  The  actions  specified 
in  this  AD  are  intended  to  prevent 
reduced  controllability  of  the  airplane 
due  to  loss  of  an  overwing  fairing. 
DATES:  Effective  December  14, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
14, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30, *1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1Q3, 
Attention:  Rules  Docket  No.  94-NM- 
201-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055—4056. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  Inc.,  P.O.  Box  16029,JDulles 
International  Airport,  Washington,  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION;  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  it  has  received  a 
report  indicating  that  part  of  an 
overwing  fairing  detached  from  a  Model 
4101  airplane  while  the  airplane  was  in 
flight.  Investigation  of  the  other 
airplanes  in  the  fleet  revealed  structural 
damage  to  the  overwing  fairings.  The 
cause  of  such  damage  has  been 
attributed  to  structural  failure  due  to 
airload  deflections.  This  condition,  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-53-028,  Revision  1,  dated 
October  12, 1994,  which  describes 
procedures  for  detailed  visual 
inspections  to  detect  structural  damage 
(such  as  creasing,  cracking,  or  holes)  in 
the  left  (Part  1)  and  right  (Part  2) 
overwing  fairings,  and  repair  or 
replacement  of  creased  or  cracked 
fairings  with  new  or  serviceable  fairings. 
(Holes  are  to  be  repaired  in  accordance 
with  the  Jetstream  Series  4100 
Structural  Repair  Manual.)  This  alert 
service  bulletin  references  British 
Aerospace  Public  Limited  Company 
Drawings  141R0700,  Issue  3,  dated 
September  14, 1994;  and  141R0705, 
Issue  2,  dated  September  22, 1994,  for 
additional  repair  and  inspection 
procedures.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 


the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States; 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  controllability  of  the 
airplane.  This  AD  requires  detailed 
visual  inspections  to  detect  structural 
damage  to  the  left  and  right  overwing 
fairings,  and  repair  or  replacement  of 
any  creased  or  cracked  fairings  with 
new  or  serviceable  fairings.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously.  (Holes  are 
to  be  repaired  in  accordance  with  the 
Jetstream  Series  4100  Structural  Repair 
Manual.) 

(Note:  As  a  result  of  recent 
communications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FAA  has 
learned  that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD’s  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but  that 
have  been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appears 
to  have  incorrectly  assiuned  that  its  airplane 
was  not  subject  to  an  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  added  to 
this  final  rule  to  clarify  this  requirement.) 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment  < 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
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communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  w'ill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-201-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  w'ould  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  . 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-24-09  [etstream  Aircraft  Limited: 

Amendment  39-9082.  Docket  94-NM- 
201-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  and  subsequent, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (bj-to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following; 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  perform  a  detailed  visual  inspection 
to  detect  structural  damage  (such  as  creasing, 
cracking,  or  holes)  to  the  left  (Part-l)  and 
right  (Part  2)  overwing  fairings,  in  accordance 
with  Jetstream  Alert  Service  Bulletin  141-53- 
028,  Revision  1,  dated  October  12. 1994. 

(1)  If  no  structural  damage  is  detected, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  7  days. 

(2)  If  creasing  or  cracking  is  detected,  prior 
to  further  flight,  inspect  and  repair  it,  in 
accordance  with  the  alert  service  bulletin. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  300  hours  time-in-service. 

Note  2:  The  Jetstream  Alert  Service 
Bulletin  references  British  Aerospace  Public 
Limited  Company  Drawing  141R0700,  Issue 
3.  dated  September  14. 1994,  and  British 
Aerospace  Public  Limited  Company  Drawing 
141R0705.  Issue  2,  dated  September  22, 1994, 
for  repair  and  inspection  procedures. 


(3)  If  holes  are  detected,  prior  to  further 
flight,  repair  in  accordance  with  the  Jetstream 
Series  4100  Structural  Repair  Manual.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  300  hours  time-in-service. 

(b)  An  alternative  method  of  compliance  c  r 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-53-028,  Revision  1,  dated 
October  12, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft.  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW..  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
December  14, 1994. 

Issued  in  Renton.  Washington,  on 
November  22, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\'ice. 

[FR  Doc.  94-29317  Filed  11-28-94;  8;45  am| 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  PART  175 
[T.D.  94-88] 

Decision  Following  a  Petition  by 
Domestic  Interested  Parties  ■ 
Concerning  the  Location  and  Method 
of  Country  of  Origin  Marking  for 
Imported  Cast  Iron  Soil  Pipes; 
Correction 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  interpretive  rule; 
correction. 

SUMMARY:  This  document  corrects  two 
errors  in  the  decision  published  on 
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November  15, 1994,  in  the  Federal 
Register  (59  FR  58771)  concerning  the 
location  and  method  of  country  of  origin 
marking  of  cast  iron  soil  pipes.  Firstly, 
the  document  corrects  the  effective  date 
of  the  marking  requirements  set  forth  in 
the  document.  The  marking 
requirements  set  forth  in  the  decision 
shall  become  effective  as  to 
merchandise  entered  or  withdrawn  firom 
warehouse  for  consumption  after 
December  23, 1994.  Secondly,  the 
document  referred  to  the  method  of 
marking  on  the  sample  pipe  as  die 
stamping  when  the  actual  method  of 
marking  on  the  sample  pipe  was  cast-in- 
mold. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Robert  Dinerstein,  Office  of  Regulations 
and  Rulings,  (202)  482-7010. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1994,  a  document  was 
published  in  the  Federal  Register  (59 
FR  58771)  giving  notice  that  Customs 
has  made  a  determination  pursuant  to  a 
petition  filed  by  domestic  interested 
parties  that  cast  iron  soil  pipes  like  the 
samples  submitted  to  Customs  and  that 
are  subject  to  the  requirements  of 
section  304(c),  Tariff  Act  of  1930,  as 
amended  are  not  legibly  marked  in  a 
conspicuous  location  to  indicate  their 
country  of  origin  by  die  stamping  the 
letters  covered  by  tar  at  the  edge  or  lip 
bf  the  pipe.  Die  stamping  was  not  the 
actual  method  of  marking  on  the 
samples.  Accordingly,  this  correction 
document  remedies  that  error  by 
correctly  describing  the  method  of 
marking  as  cast-in-mold.  This  correction 
does  not  change  the  conclusion  in  the 
decision  that  the  marking  on  the  sample 
pipe  was  neither  legible  nor  in  a 
conspicuous  location. 

The  decision  published  in  the  Federal 
Register  on  November  15  also 
incorrectly  set  forth  the  effective  date  of 
the  marking  requirements  set  forth  in 
the  decision.  Instead  of  stating  that  the 
effective  date  is  a  date  30  days  after  the 
date  of  publication  of  such  notice  to  the 
petitioner  in  the  Customs  Bulletin,  as 
required  by  §  175.22,  Customs 
Regulations  (19  CFR  175.22),  the 
effective  date  set  forth  in  the  document 
incorrectly  was  30  days  after  the  date  of 
publication  of  the  decision  in  the 
Federal  Register.  The  decision  was 
published  in  the  Customs  Bulletin  on 
November  23, 1994.  Accordingly,  the 
correct  effective  date  is  December  23, 
1994.  The  marking  requirements  set 
forth  in  the  decision  published  on 
November  15, 1994  in  the  Federal 
Register  (59  FR  58771)  as  T.D.  94-88 
concerning  cast  iron  soil  pipe  shall 
become  effective  as  to  merchandise 
etilered  oi  withdrawn  from  warehouse 


for  consumption  on  December  23, 1994. 
After  that  date,  cast  iron  soil  pipe  like 
the  samples  submitted  to  Customs 
pursuant  to  the  domestic  interested 
party  petition  entered  for  consumption 
or  withdrawn  finm  warehouse  for 
consumption  and  not  marked  to 
indicate  their  country  of  origin 
consistent  with  the  November  15 
decision  and  other  marking 
requirements  of  the  Tariff  Act  and 
Customs  Regulations  shall  be  assessed 
marking  duties. 

Dated:  November  21, 1994, 

Harold  M.  Singer, 

Chief,  Regulations  Branch. 

(FR  Doc.  94-29354  Filed  11-28-94;  8:45  am] 
BILLING  CODE  4820-02-e 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74  and  201 
[Docket  No.  92C-0293] 

Listing  of  Color  Additives  Subject  to 
Certification;  FD&C  Yellow  No.  5 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  and  the  drug 
labeling  regulations  to  provide  for  the 
safe  use  of  FD&C  Yellow  No.  5  and 
FD&C  Yellow  No.  5  Aluminum  Lake  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye.  This  action 
is  in  response  to  a  petition  filed  by  the 
Cosmetic,  Toiletry,  and  Fragrance 
Association  (CTFA). 

DATES:  Effective  November  30, 1994, 
except  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objections; 
WTitten  objections  and  requests  for  a 
hearing  by  December  29, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawm  Dr., 

Rockville,  MD  2085? 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3074. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  August  10, 1992  (57  FR 
35594),  FDA  announced  that  a  color 
additive  petition  (CAP  6C.0205)  had 


been  filed  by  the  CTFA,  1101  17th  St. 
NW.,  suite  300,  Washington,  DC  20036. 
The  petition  proposed  that  the  color 
additive  regulations  for  FD&C  Yellow 
No.  5  be  amended  to  provide  for  the  safe 
use  of  FD&C  Yellow  No.  5  and  its  lakes 
for  coloring  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 
The  petition  was  filed  under  section  706 
(currently  section  721)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  376)  (currently  21  U.S.C. 

379e).  CTFA  later  amended  the  petition 
to  limit  the  lakes  requested  for  area  of 
the  eye  use  to  the  FD&C  Yellow  No.  5 
Aluminum  Lake  prepared  in  accordance 
with  §82.51  (21  CFR  82.51). 

II.  Regulatory  History 

The  regulatory  history  of  FD&C 
Yellow  No.  5  is  summarized  in  a  final 
rule  published  in  the  Federal  Register 
of  September  4. 1985  (50  FR  35774).  In 
the  September  1985,  final  rule,  FDA 
permanently  listed  FD&C  Yellow  No.  5 
for  use  in  externally  applied  drugs  and 
in  cosmetics  generally,  FDA  also 
removed  FD&C  Yellow  No.  5  from  the 
provisional  list  and  removed  a  stay  on 
the  use  of  FD&C  Yellow  No.  5  in 
external  cosmetics.  These  actions  were 
taken  in  response  to  a  color  additive 
petition  (CAP  5C0023).  The  use  of  FD&C 
Yellow  No.  5  in  food  and  ingested  drugs 
was  approved  in  the  Federal  Register  of 
February  22, 1966  (31  FR  3008),  and 
revised  on  May  8, 1969  (34  FR  7447). 

III.  Definitions 

The  term  “area  of  the  eye”  is  defined 
in  §  70.3(s)  (21  CFR  70.3(s))  as  “the  area 
enclosed  w'ithin  the  circumference  of 
the  supra-orbital  ridge  and  the  infta- 
orbital  ridge,  including  the  eyebrow,  the 
skin  below  the  eyebrow,  the  eyelids  and 
the  eyelashes,  and  conjunctival  sac  of 
the  eye,  the  eyeball,  and  the  soft  areolar 
tissue  that  lies  within  the  perimeter  of 
the  infra-orbital  ridge.” 

The  term  “lake”  is  defined  in  §  70.3 
(1)  as  a  “straight  color  extended  on  a 
substratum  by  adsorption, 
coprecipitation,  or  chemical 
combination  that  does  not  include  any 
combination  of  ingredients  made  by 
simple  mixing  process.” 

IV.  Applicability  of  the  Act 

Section  70.5  (a)  of  FDA’s  regulations 
(21  CFR  70.5  (a))  states  that  “No  listing 
or  certification  of  a  color  additive  shall 
be  considered  to  authorize  the  use  of 
any  such  color  additive  in  any  article 
intended  for  use  in  the  area  of  the  eye 
unless  such  listing  or  certification  of 
such  color  additive  specifically  provides 
for  such  use.”  The  petitioner  has 
requested  that  the  uses  for  FD&C  Yellow 
No.  5  and  FD&C  Yellow  No.  5 
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Aluminum  Lake  be  expanded  to  include 
uses  in  the  area  of  the  eye. 

Part  82  (21  CFR  part  82)  lists  the 
provisionally  listed  color  additives  that 
are  subject  to  certification  and  the 
specifications  for  those  color  additives. 

It  includes  a  description  of,  and 
specifications  for,  the  lakes  that  are 
permitted  for  use  in  foods,  drugs,  and 
cosmetics.  Sections  82.51  and  82.1051 
list  the  acceptable  substrata  that  can  be 
combined  with  the  straight  colors  listed 
therein  to  form  lakes.  The  petitioner  has 
requested  that  this  order  be  limited  to 
the  Aluminum  Lake  of  FD&C  Yellow 
No.  5,  prepared  in  accordance  with 
§82.51.  Section  82.51(a)(1)  limits  the 
substrata  that  can  be  used  for  FD&C 
lakes  to  alumina. 

Because  of  known  allergic-type 
reactions,  §  74.1705(c)  (21  CFR 
74.1705(c))  requires  that  the  label  of 
over-the-counter  and  prescription  drug 
products  that  contain  FD&C  Yellow  No. 

5  and  that  are  intended  for  human  use 
and  to  be  administered  orally,  nasally, 
rectally,  or  vaginally  declare  the 
presence  of  the  color  additive  and  bear 
a  warning  statement  (§  74.1705(c)(2)  and 
(c)(3),  and  see  §  201.20(a)  and  (b)  (21 
CFR  201.20(a)  and  (b))).  Because  of  the 
potential  for  drugs  intended  for  use  in 
the  area  of  the  eye  to  come  into  contact 
with  mucous  membranes,  the  agency  is 
expanding  this  labeling  requirement  to 
include  drugs  containing  FD&C  Yellow 
No.  5  intended  for  use  in  the  area  of  the 
eye. 

V.  The  Color  Additive 

FD&C  Yellow  No.  5  is  principally  the 
trisodium  salt  of  4,5-dihydro-5-oxo-l-(4- 
sulfophenyl)-4-[4-sulfophenyl-azo]-lH- 
pyrazole-3-carboxylic  acid  (CAS  Reg. 

No.  1934-21-0).  To  manufacture  the 
additive,  4-amino-benzenesulfonic  acid 
is  diazotized  using  hydrochloric  acid 
and  sodium  nitrite.  The  diazo 
compound  is  coupled  with  4,5-dihydro- 
5-oxo-l-(4-sulfophenyl)-lH-pyrazole-3- 
carboxylic  acid  or  with  the  methyl  ester, 
the  ethyl  ester,  or  a  salt  of  this 
carboxylic  acid.  The  resulting  additive 
is  purified  and  isolated  as  the  sodium 
salt.  As  stated  in  the  Federal  Register  of 
September  4, 1985,  there  are  six 
carcinogenic  impurities  that  may  be 
found  in  commercial,  certified  batches 
of  FD&C  Yellow  No.  5.  The  carcinogenic 
constituents  are  4-aminoazobenzene,  4- 
aminobiphenyl,  aniline,  azobenzene, 
benzidine,  and  l,3-diphenyltriazene‘. 
These  impurities  result  from  impurities 
in  the  starting  materials  used  to 
manufacture  FD&C  Yellow  No.  5  and 
fi'om  reactions  involving  these 
impurities  during  the  manufacturing 
process.  Residual  amounts  of  impurities 
are  commonly  found  among  the 


constituents  of  many  color  additives. 

The  presence  of  such  constituents, 
however,  is  not  unique  to  color 
additives.  Numerous  contaminants  are 
unavoidably  present  in  all  chemical 
products,  even  in  highly  purified 
reagent  grade  chemicals. 

VI.  Determination  of  Safety 

Under  section  721(b)(4)  of  the  act  (21 
U.S.C.  379e(b)(4)),  the  so-called  “general 
safety  clause”  for  color  additives,  a 
color  additive  cannot  be  listed  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  and  information  available  to 
FDA  establishes  that  the  color  additive 
is  safe  for  that  use,  FDA’s  color  additive 
regulations  (§  70.3(i))  define  safe  as 
"convincing  evidence  that  establishes 
with  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
color  additive.” 

The  anticancer  or  Delaney  clause  of 
the  Color  Additive  Amendments 
(section  721(b)(5)(B)  of  the  act)  provides 
that  for  any  use  of  a  color  additive  that 
will  not  result  in  ingestion  of  any  part 
of  such  additive,  the  color  additive  shall 
be  deemed  to  be  unsafe  and  shall  not  be 
listed  if,  after  tests  that  are  appropriate 
for  evaluating  the  safety  of  the  additive 
for  such  use,  it  is  found  to  induce 
cancer  in  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to 
constituents  of  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive  (Scott  v.  FDA,  728  F.2d  322 
(6th  Cir.  1984)). 

VII.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  upper  limit  of 
lifetime  exposure  to  FD&C  Yellow  No.  5 
from  its  use  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye 
is  0.56  milligrams  per  person  per  day 
(mg/p/d),  based  upon  a  maximum 
frequency  of  application  and  maximum 
quantity  applied  in  the  area  of  the  eye. 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  1),  and  the 
agency  has  not  required  such  testing 
here.  Although  the  agency  does  not 
normally  require  such  testing,  chronic 
studies  supporting  current  listings  for 
the  use  of  FD&C  Yellow  No.  5  are 
available  in  the  agency’s  files,  and 
FDA’s  safety  evaluation  for  the 


proposed  use  of  the  color  additive  in 
drugs  and  cosmetics  intended  for  use  in 
the  area  of  the  eye  included  a 
consideration  of  these  studies.  Two-year 
carcinogenicity  studies  of  FD&C  Yellow 
No.  5  showed  no  indication  of 
carcinogenicity. 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  color 
additive,  FDA  has  also  considered  other 
safety  data  submitted  previously  to 
support  current  listings  for  the  use  of 
FD&C  Yellow  No.  5.  These  toxicity 
studies  of  FD&C  Yellow  No.  5,  involving 
dogs,  hamsters,  rabbits,  rats,  and  mice, 
included  acute  oral  toxicity  studies; 
subchronic  studies  using  dermal 
application  and  subcutaneous  and 
intraperitoneal  injection;  chronic 
toxicity  studies  in  which  animals  were 
exposed  to  the  color  additive  through 
diet,  skin  application  and  subcutaneous 
injection;  and  reproductive  toxicity 
studies.  These  studies  did  not  produce 
any  evidence  that  FD&C  Yellow  No.  5 
would  be  unsafe  for  the  petitioned  uses. 
The  data  from  dermal  toxicity  studies 
demonstrate  that  FD&C  Yellow  No.  5  is 
nonirritating  when  applied  daily  to 
either  intact  or  abraded  skin. 

In  addition,  FDA  evaluated  the  ocular 
toxicity  studies  that  the  petitioner 
provided  to  support  the  proposed  use  of 
FD&C  Yellow  No.  5  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye. 

Almost  all  of  the  animals  in  these 
studies  were  free  of  significant  signs  of 
ocular  irritation.  The  effects  noted  in 
most  animals  that  exhibited  any 
irritation  were  slight  conjunctival 
redness  or  discharge.  These  irritations 
were  seen  sporadically  in  both  control 
and  test  animals  throughout  the  studies. 
Based  on  this  evidence,  FDA  finds  that 
there  were  no  significant  adverse 
clinical  findings  in  the  ocular  irritation 
studies. 

The  agency  has  also  used  risk 
assessment  procedures  to  estimate  the 
upper-bound  limit  of  risk  presented  by 
4-aminoazobenzene,  4-aminobiphenyl, 
aniline,  azobenzene,  benzidine,  and  1,3- 
diphenyltriazene,  carcinogenic 
chemicals  that  may  be  present  as 
impurities  in  the  additive.  The  risk 
evaluation  of  these  chemicals  has  two 
aspects:  (1)  Assessment  of  the  exposure 
to  the  impurity  from  the  proposed  use 
of  the  additive,  and  (2)  extrapolation  of 
the  risk  obserx'ed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

VIII.  Exposure  to  the  Impurities 

FDA  estimates  that  the  maximum 
lifetime  exposure  to  4- 
aminoazobenzene,  4-aminobiphonyl, 
azobenzene,  benzidine,  and  1 ,3-  . 
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diphenyltriazene  that  will  result  from 
the  use  of  FD&C  Yellow  No.  5  that 
complies  with  the  applicable 
specihcations  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye 
to  be  0.04  nanograms/person/day  (ng/p/ 
d),  0.003  ng/p/d,  4.56  ng/p/d,  0.02  ng/ 
p/d.  0.0006  ng/p/d,  and  0.02  ng/p/d, 
respectively  based  on  the  use  of  this 
color  additive  in  eyebrow  pencil, 
eyeliner,  eye  shadow,  eye  lotion,  eye 
makeup  remover,  mascara,  eye  cream, 
eye  shadow  base,  and  eye  stick. 

A.  4-Aminoazobenzene 

The  agency  evaluated  reports  showing 
that  4-aminoazobenzene  is  carcinogenic 
in  the  diet  of  rats  (Refs.  2  and  3),  and 
that  it  is  carcinogenic  when  applied 
dermally  to  rats  (Ref.  4)  to  estimate  the 
upper-bound  limit  of  lifetime  human 
risk  from  exposure  to  this  chemical 
stemming  from  the  proposed,  use  of 
FD&C  Yellow  No.  5  as  a  color  additive 
in  drugs  and  cosmetics  intended  for  use 
in  the  area  of  the  eye.  The  agency  (Ref. 

5)  used  data  reported  by  Kirby  et  al.  that 
demonstrated  that  4-aminoazobenzene 
was  carcinogenic  by  dietary 
administration  to  Wistar  rats,  causing 
liver  cell  neoplasms  and  papillomas  of 
the  stomach.  (Refs.  2  and  3). 

Based  on  a  potential  exposure  of  0.04 
ng/p/d,  FDA  estimates  that  the  upper- 
bound  lifetime  risk  of  cancer  from  the 
potential  exposure  to  4- 
aminoazobenzene  from  the  proposed 
use  of  FD&C  Yellow  No.  5  as  a  color 
additive  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye 
is  8  X  10- or  8  in  10  billion  (Refs.  5 
and  6).  Because  of  the  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime-averaged  individual  exposure  to 
4-aminoazobenzene  is  expected  to  be 
substantially  less  than  the  worst-case 
exposure,  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  an  earlier  determination  of  the 
risk  due  to  exposure  of  4- 
aminoazobenzene  from  all  other  uses  of 
FD&C  Yellow  No.  5,  the  agency 
calculated  the  individual  lifetime  risk  of 
cancer  to  be  less  than  1  in  100  million. 
The  use  of  FD&C  Yellow  No.  5  in  drugs 
£md  cosmetics  intended  for  use  in  the 
area  of  the  eye  will  not  add  appreciably 
to  this  risk.Thus,  the  agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  4- 
aminoazobenzene  that  might  result  from 
the  proposed  use  of  FD&C  Yellow  No. 

5  for  coloring  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 

B.  4-Aminobiphenyl 

While  a  number  of  studies  in  different 
species  have  been  performed  on  4- 


aminobiphenyl,  the  agency  has  chosen 
dog  studies  reported  both  by  Block  et  al. 
(Ref.  7)  and  by  Rippe  et  al.  (Ref.  8)  for 
quantitative  risk  assessment  because  the 
data  on  these  studies  yield  a  higher  risk 
estimate  than  data  from  other  studies 
(Ref.  9).  Animals  treated  with  4- 
aminobiphenyl  showed  an  increased 
incidence  of  bladder  papillomas.  Using 
these  data,  the  agency  estimates  that  the 
upper-bound  lifetime  risk  of  cancer 
from  the  potential  exposure  of  the  area 
of  the  eye  to  4-aminobiphenyl  in 
products  containing  FD&C  Yellow  No.  5 
is  less  than  2  x  10-’  or  2  in  1  billion 
(Refs.  6  and  9).  Because  of  the  numerous 
conserv'ative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime-averaged  individual  exposure  to 
4-aminobiphenyl  is  exp»ected  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  an  earlier  determination  of  the 
risk  due  to  exposure  of  4-aminobiphenyl 
from  all  other  uses  of  FD&C  Yellow  No. 

5,  the  agency  calculated  the  individual 
lifetime  risk  of  cancer  to  be  less  than  1 
in  10  million.  The  use  of  FD&C  Yellow 
No.  5  in  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye  will  not 
add  appreciably  to  this  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  4-aminobiphenyl  that  might 
result  from  the  proposed  use  of  FD&C 
Yellow  No.  5  for  coloring  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye. 

C.  Aniline 

The  agency  used  data  reported  by  the 
National  Cancer  Institute  (NCI)  (Ref.  11) 
and  the  Chemical  Industry  Institute  of 
Toxicology  (Ref.  12)  that  demonstrated 
that  aniline  was  carcinogenic  to  the 
spleen  of  Fischer  344  rats.  Using  these 
data,  FDA  estimates  that  the  upper- 
bound  lifetime  risk  of  cancer  from  the 
potential  exposure  of  the  area  of  the  eye 
to  aniline  in  products  containing  FD&C 
Yellow  No.  5  is  less  than  5  x  10-'^  or  5 
in  10  trillion  (Refs.  6  and  13).  Because 
of  the  numerous  conservative 
assumptions  used  in  calculating  the 
exposiue  estimate,  actual  lifetime- 
averaged  individual  exposure  to  aniline 
is  expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limits  of 
risk  would  be  less.  In  an  earlier 
determination  of  the  risk  due  to 
exposure  of  aniline  from  all  other  uses 
of  FD&C  Yellow  No.  5,  the  agency 
calculated  the  individual  lifetime  risk  of 
cancer  to  be  less  than  5  in  100  billion. 
The  use  of  FD&C  Yellow  No.  5  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye  will  not  add  appreciably 


to  this  risk.  Thus,  the  agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  aniline  that 
might  result  from  the  proposed  use  of 
FD&C  Yellow  No.  5  for  coloring  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye. 

D.  Azobenzene 

FDA  used  data  in  an  NCI-sponsored 
bioassay  which  showed  that  azobenzene 
induced  a  dose-related  increase  in  the 
incidence  of  sarcomas  of  the  abdominal 
cavity,  particularly  the  spleen,  in  both 
sexes  of  Fischer  344  rats  (Ref.  14).  From 
this  study,  the  agency  estimates  that  the 
upper-bound  lifetime  risk  of  cancer 
from  the  potential  exposure  of  the  area 
of  the  eye  to  azobenzene  in  products 
containing  FD&C  Yellow  No.  5  is  less 
than  2  X  10- '2  or  2  in  1  trillion  (Refs.  6 
and  15).  Because  of  the  numerous 
conserv'ative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime-averaged  individual  exposure  to 
azobenzene  is  expected  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  an  earlier  determination  of  the 
risk  due  to  exposure  of  azobenzene  from 
all  other  uses  of  FD&C  Yellow'  No.  5,  the 
agency  calculated  the  individual 
lifetime  risk  of  cancer  to  be  less  than  2 
in  10  billion.  The  use  of  FD&C  Yellow 
No.  5  in  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye  will  not 
add  appreciably  to  this  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  azobenzene  that  might 
result  from  the  proposed  use  of  FD&C 
Yellow  No.  5  for  coloring  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye. 

E.  Benzidine 

FDA  used  a  human  epidemiology 
study  by  Zavon  (Ref.  16)  and  a  study 
performed  by  Rinde  and  Troll  in  the 
Rhesus  monkey  (Ref.  17)  as  the  basis  for 
a  quantitative  risk  assessment  on 
benzidine. 

Zavon  attempted  to  obtain  good  data 
on  exposure  to  benzidine  by  analyzing 
the  urine  of  workers  in  a  plant  that 
manufactures  this  substance.  The 
workers  were  monitored  until  a  number 
of  them  were  diagnosed  as  having 
bladder  neoplasms.  Urine  levels  of 
benzidine  in  workers  were  measured 
before  each  work  shift,  after  each  work 
shift,  and  on  every  Monday  morning. 
Average  levels  were:  Before  work,  0.01 
mg/liter  (L);  after  work,  0.04  mg/L;  and 
on  Monday  morning  before  work, 
somewhat  below  0.005  mg/L. 

No  controlled  study  with  the 
administration  of  benzidine  and  the 
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concomitant  measurement  of  benzidine 
in  the  urine  in  humans  has  been 
performed.  Thus,  the  conversion  from 
urine  concentration  to  total  exposure 
cannot  be  made  from  human  data  alone. 
However,  the  Rinde  and  Troll  study 
related  ingestion  of  benzidine  to 
amounts  of  benzidine  and 
monoacetylbenzidine  in  the  urine  of 
Rhesus  monkeys.  The  agency  believes  it 
is  reasonable  to  use  this  study  to  relate 
urine  concentration  to  exposure  for 
humans  (Ref.  18).  This  procedure  yields 
a  higher  risk  estimate  than  if  the  risk 
was  estimated  solely  from  an  animal 
feeding  study  and  thus  is  less  likely  to 
underestimate  risk. 

In  the  Rinde  and  Troll  study, 
benzidine  was  administered  orally  to 
Rliesus  monkeys,  and  the  72-hour  urine 
collection  was  analyzed  for  benzidine 
and  monoacetylbenzidine.  In  two  trials 
the  amount  of  benzidine  and 
monoacetylbenzidine  excreted  in  the 
urine  was  1.4  percent  and  1.5  percent  of 
the  initial  input.  The  agency  used  these 
data,  and  applied  a  safety  factor  of  two 
to  compensate  for  uncertainties,  to 
estimate  that  the.  amount  of  benzidine 
and  monoacetylbenzidine  excreted  in 
the  urine  of  humans  is  approximately  3 
percent  of  that  consumed.  The  agency 
then  calculated  that  the  average  human 
worker  in  the  Zavon  study  was  exposed 
to  approximately  0.8  mg  benzidine  per 
work  day. 

Based  on  these  two  studies  the  agency 
estimates  that  the  upper-bound  lifetime 
risk  of  cancer  from  the  potential 
exposure  of  the  area  Of  the  eye  to 
benzitline  in  products  containing  KD&C 
Yellow  No.  5  is  less  than  4  x  10  ^  or  4 
in  1  billion  (Refs.  6  and  18).  Because  of 
the  numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  actual  lifetime-averaged 
individual  exposure  to  benzidine  is 
expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limits  of 
risk  would  be  less.  In  an  earlier 
determination  of  the  risk  due  to 
exposure  of  benzidine  from  all  other 
uses  of  FD&C  Yellow  No.  5,  the  agency 
calculated  the  individual  lifetime  risk  of 
cancer  to  be  less  than  3  in  10  million. 
The  use  of  FD&C  Yellow  No.  5  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye  will  not  add  appreciably 
to  this  risk.  Thus,  the  agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  benzidine  that 
might  result  from  the  proposed  use  of 
FD&C  Yellow  No.  5  for  coloring  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye. 


F.  1 ,3-DiphenyItriazene . 

In  doing  risk  assessments  for  this 
substance,  the  agency  has  used  reports 
showing  that  1,3-diphenyltriazene  is 
carcinogenic  in  the  diet,  and  that  it  is 
carcinogenic  when  applied  dermally.  A 
study  performed  by  Otsuka  (Ref.  19) 
showed  that  1,3-diphenyltriazene 
produced  forestomach  tumors  in  mice 
upon  dietary  exposure.  The  agency 
estimates  that  exposure  of  the  area  of 
the  eye  to  1,3-diphenyltriazene  from 
products  containing  FD&C  Yellow  No.  5 
presents  a  lifetime  risk  of  less  than  2  x 
10  "  or  2  in  100  billion  (Refs.  6  and  20). 
A  lifetime  skin  painting  study  using  1,3- 
diphenyltriazene  on  mouse  skin  was 
performed  by  Kirby  (Ref.  21).  Based  on 
this  study,  the  agency  estirhates  that  the 
upper-bound  lifetime  risk  of  cancer 
from  the  potential  dermal  exposure  to 
1 ,3-diphenyltriazene  from  products  for 
the  area  of  the  eye  containing  FD&C 
Yellow  No.  5  is  less  than  2  x  10  or  2 
in  1  trillion  (Refs.  6  and  20).  Because  of 
the  numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  actual  lifetime-averaged 
individual  exposure  to  1,3- 
diphenyltriazene  is  expected  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  earlier  determinations  of  the  risk 
due  to  exposure  of  1,3-diphenyltriazene 
from  all  other  uses  of  FD&C  Yellow  No. 

5,  the  agency  calculated  the  individual 
lifetime  risk  of  cancer  to  be  less  than  2 
in  1  billion.  The  use  of  FD&C  Yellow 
No.  5  in  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye  will  not 
add  appreciably  to  this  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  1,3-diphenyltriazene  that 
might  result  from  the  proposed  use  of 
FD&C  Yellow  No.  5  for  coloring  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye. 

IX.  Conclusions 
A.  Safety 

Based  upon  the  available  toxicity  data 
and  other  relevant  considerations 
discussed  above,  FDA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  the  petitioned  use 
of  FD&C  Yellow  No.  5  and  FD&C  Yellow 
No.  5  Aluminum  Lake  as  color  additives 
for  use  in  the  area  of  the  eye.  The 
agency  also  concludes  on  the  basis  of 
available  data  that  the  color  additive 
will  perform  its  intended  technical 
effect  and,  thus,  is  suitable  for  the 
petitioned  uses.  The  agency,  therefore, 
is  amending  §§  74.1705  and  74.2705  of 
the  color  additive  regulations  to  provide 
for  the  use  of  FD&C  Yellow  No.  5  and 


FD&C  Yellow  No.  5  Aluminum  Lake  in 
drugs  and  cosmetics  intended  for  use  in 
the  area  of  the  eye.  In  addition,  FDA  is 
amending  §  201.20  of  the  drug  laheling 
regulations  to  reflect  the  fact  that  these 
color  additives  may  be  used  in  drugs 
intended  for  use  in  the  area  of  the  eye. 

B.  Specifications 

FD&C  Yellow  No.  5  is  currently 
produced  as  a  certifiable  color  additive 
for  use  in  food,  and  in  drugs  and 
cosmetics  generally  in  accordance  with 
part  80  (21  CFR  part  80).  Based  upon  the  ] 
low  levels  of  exposure  to  4-  ‘ 

aminoazobenzene,  4-aminobiphenyl, 
aniline,  azobenzene,  benzidine,  and  1,3- 
diphenyltriazene  that  results  under  the 
current  specifications  in  §§  74.705  (21 
CFR  74.705),  74.1705,  and  74.2705  (21 
CFR  74.2705),  the  agency  concludes  that  i 
the  specifications  listed  in  §  74.705  are 
adequate  to  ensure  the  safe  use  of  this 
color  additive  and  to  control  the 
amounts  of  4-aminoazobenzene,  4- 
aminobiphenyl,  aniline,  azobenzene, 
benzidine,  and  1,3-diphenyltriazene 
that  may  exist  as  impurities  in  the  color 
additive  when  used  in  drugs  and 
cosmetics  intended  for  use  in  the  area  ‘ 
of  the  eye. 

X.  Inspection  of  Documents 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71,15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

This  document  provides  for  the 
permanent  listing  of  the  aluminum  lake 
of  FD&C  Yellow  No.  5  for  use  in  the  area 
of  the  eye.  Other  uses  of  the  lakes  of 
FD&C  Yellow  No.  5  are  provisionally 
listed  under  §§81.1  (21  CFR  81.1), 

82.51,  82.705  (21  CFR  82.705),  and 
82.1051.  The  agency  notes  that 
§§  74.1705  (b)(2)  and  74.2705  (b)(2)  refer 
to  §  82.51  for  the  manufactm  ing  process 
and  specifications  for  the  lakes  of  FD&C 
Yellow  No.  5.  While  the  agency 
recognizes  that  this  referral  is  to  a 
section  that  is  designated  as  provisional, 
FDA  considers  this  referral  to  be 
appropriate  because  that  section  defines 
current  good  manufacturing  practice 
and  provides  appropriate  specifications 
to  ensure  the  quality  and  purity  of  lakes 
made  with  the  color  additive,  the 
agency  has  under  consideration  an 
action  to  permanently  list  all  lakes  that 
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have  been  provisionally  listed  under 
parts  81  and  82  (21  CFR  parts  81  and 
82).  When  that  action  is  completed. 

FDA  intends  to  amend  this  referral  as 
appropriate. 

XI.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  signiHcant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  hnding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

XII.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  29, 1994, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

XIII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p'.m.,  Monday 
through  Friday. 
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List  of  Subjects 

21  CFR  Part  74 

Color  additives.  Cosmetics,  Dnigs. 

21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  74  and 
201  are  amended  as  follows: 

part  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  74  continues  to  read  as  follows: 

Authority:  Secs.  201,  401,  402. 403. 409, 
501,  502,  505,  601, 602,  701,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  341,  342,  343,  348,  351.  352.  355, 
361,  362,  371,  379e). 

2.  Section  74.1705  is  amended  by 
redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3),  by  adding  new 
paragraph  (a)(2),  by  revising  paragraph 
(b),  and  the  first  sentence  of  paragraphs 
{c)(2)  and  (c)(3),  respectively  to  read  as 
follows: 

§74.1705  FO&C  Yellow  No.  5. 

(3)  *  *  * 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  shall  be  prepared  in  accordance 
with  the  requirements  of  §  82.5 1  of  this 
chapter. 

***** 

(b)  Uses  and  restrictions,  (1)  FD&C 
Yellow  No.  5  may  be  safely  used  for 
coloring  drugs  generally,  including 
drugs  intended  for  use  in  the  area  of  the 
eye,  in  amounts  consistent  with  current 
good  manufacturing  practice. 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  may  be  safely  used  for  coloring 
drugs  intended  for  use  in  the  area  of  the 
eye.  w'hen  prepared  in  accordance  w’ith 
§82.51  of  this  chapter. 

(c)  *  *  * 
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(2)  The  label  of  OTC  and  prescription 
drug  products  intended  for  human  use 
administered  orally,  nasally,  rectally,  or 
vaginally.  or  for  use  in  the  area  of  the 
eye,  containing  FD&C  Yellow  No.  5 
shall  specifically  declare  the  presence  of 
FD&C  Yellow  No.  5  by  listing  the  color 
additive  using  the  names  FD&C  Yellow 
No.  5  and  tartrazine.  *  *  * 

(3)  For  prescription  drugs  for  human 
use  containing  FD&C  Yellow  No.  5  that 
are  administered  orally,  nasally, 
vaginally,  or  rectally,  or  for  use  in  the 
area  of  the  eye,  the  labeling  required  by 
§  201.100(d)  of  this  chapter  shall,  in 
addition  to  the  label  statement  required 
under  paragraph  (c)(2)  of  this  section, 
bear  the  warning  statement  ‘‘This 
product  contains  FD&C  Yellow  No.  5 
(tartrazine)  which  may  cause  allergic- 
type  reactions  (including  bronchial 
asthma)  in  certain  susceptible  persons. 


3.  Section  74.2705  is  amended  by 
redesignating  the  introductory  text  of 
paragraph  (b)  as  paragraph  (b)(1)  and 
revising  it,  by  adding  new  peu'agraph  • 
(b)(2),  and  by  revising  paragraph  (c)  to 
read  as  follows: 

§  74.2705  FD&C  Yellow  No.  5. 
***** 

(b)  Specifications.  (1)  FD&C  Yellow 
No.  5  shall  conform  to  the  following 
specifications  and  shall  be  free  from 
impurities  other  than  those  named  to 
the  extent  that  such  other  impurities 
may  be  avoided  by  good  manufacturing 
practice: 

***** 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  shall  be  prepared  in  accordance 
with  the  requirements  of  §  82.51  of  this 
chapter. 

(c)  Uses  and  restrictions.  (1)  FD&C 
Yellow  No.  5  may  be  safely  used  for 
coloring  cosmetics  generally,  including 
cosmetics  intended  for  use  in  the  area 
of  the  eye,  in  amounts  consistent  with 
current  good  manufacturing  practice. 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  may  be  safely  used  for  coloring 
cosmetics  intended  for  use  in  the  area 
of  the  eye,  subject  to  the  restrictions  on 
use  of  color  additives  in  §  70.5(b)  and  (c) 
of  this  chapter,  in  amounts  consistent 
with  current  good  manufacturing 
practice. 


PART  201— LABELING 

4.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Secs.  201,  301,  501.  502,  503, 
505.  506.  507.  508.  510,  512.  530-542.  701, 
704.  721  of  the  Federal  Food.  Drug,  and 


Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  355,  356,  357,  358,  360, 360b, 360gg- 
360SS,  371,  374,  379e):  secs.  215,  301,  351, 

361  of  the  Public  Health  Service  Act  (42 
U.S.C.  216,  241,  262,  264). 

5.  Section  201.20  is  amended  by 
revising  the  first  sentence  of  peiragraphs 
(a)  and  (b),  respectively  to  read  as 
follows: 

§  201 .20  Declaration  of  presence  of  FD&C 
Yellow  No.  5  and/or  FD&C  Yellow  No.  6  in 
certain  drugs  for  human  use. 

(a)  The  label  for  over-the-counter  and 
prescription  drug  products  intended  for 
human  use  administered  orally,  nasally, 
rectally,  or  vaginally,  or  for  use  in  the 
area  of  the  eye,  containing  FD&C  Yellow 
No.  5  as  a  color  additive  using  the 
names  FD&C  Yellow  No.  5  and 
tartrazine.  *  *  * 

(b)  For  prescription  drugs  for  human 
use  containing  FT)&C  Yellow  No.  5  that 
are  administered  orally,  nasally, 
vaginally,  or  rectally,  or  for  use  in  the 
area  of  the  eye,  the  labeling  required  by 
§  201.100(d)  shall  bear  the  warning 
statement  “This  product  contains  FD&C 
Yellow  No.  5  (tartrazine)  which  may 
cause  allergic-type  reactions  (including 
bronchial  asthma)  in  certain  susceptible 
persons.  *  *  * 

***** 

Dated;  November  18, 1994. 

William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-29253  Filed  11-28-94;  8:45  am) 
BILLING  CODE  4160-01-F 

21  CFR  Part  80 

[Docket  No.  94C-0041] 

Color  Additive  Certification;  Increase 
in  Fees  For  Certification  Services 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Interim  rule;  opportunity  for 
public  comment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  by  increasing 
the  fees  for  certification  services.  The 
change  in  fees  will  allow  FDA  to 
continue  to  maintain  an  adequate  color 
certification  program  as  required  by  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  The  fees  are  intended  to 
recover  the  full  costs  of  operation  of 
FDA‘s  color  certification  program, 
including  the  unfunded  liability  of  the 
Civil  Service  Retirement  Fund  and  the 
appropriate  overhead  costs  of  the  Public 
Health  Service  (PHS)  and  the 
Department  of  Health  and  Human 
Services  (DHHS). 


DATES:  Effective  December  29, 1994; 
written  comments  by  February  13, 1995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Pcirklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Petak,  Accounting  Branch 
(HFA-120),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1766. 
SUPPLEMENTARY  INFORMATION; 

I.  Background 

FDA  is  increasing  the  fees  now 
provided  for  in  its  regulations  for 
certifying  color  additives.  This  increase 
is  necessary  because  of  a  general 
increase  in  all  costs  of  operating  the 
certification  program. 

The  current  fee  schedule  specified  in 
the  regulations  became  effective  in 
1982.  While  costs  of  the  certification 
program  have  increased  through  the 
years,  until  1991,  the  steady  growth  of 
the  color  additive  market  and 
corresponding  increase  in  the  batches 
certified  generated  sufficient  revenue  to 
cover  these  increased  costs.  Since  1991, 
however,  the  volume  of  batches  certified 
has  leveled  off,  while  the  costs  have 
continued  to  rise  at  approximately  10 
percent  per  year. 

Sections  721(e)  of  the  act  (21  U.S.C. 
379e(e))  requires  that  fees  necessary  to 
provide,  maintain,  and  equip  an 
adequate  color  additive  certification 
program  be  specified  in  agency 
regulations.  As  is  evidenced  by  the 
deficit  incurred  during  fiscal  year  1993, 
the  current  fee  schedule  is  insufficient 
to  provide,  equip,  and  maintain  an 
adequate  certification  service. 

Therefore,  an  immediate  increase  is 
necessary.  All  cost  estimates  are 
described  in  the  “1993  Color 
Certification  Fee  Study.”A  copy  of  this 
document  is  on  file  at  the  Dockets 
Management  Branch  (address  above). 

The  fee  schedule  for  color  additive 
certification  is  designed  to  cover  all  the 
costs  involved  in  certifying  batches  of 
color  additives.  This  includes  both  the 
cost  of  specific  tests  required  by  the 
regulations  and  the  general  costs 
associated  with  the  certification 
program,  such  as  costs  of  accounting, 
reviewing  data,  issuing  certificates,  and 
conducting  research  and  establishment 
inspections.  However,  previous  fees 
have  not  reflected  all  applicable 
overhead  costs  for  the  program.  The 
new  fee  schedule  reflects  these 
overhead  costs,  including  costs  of 
management  support  provided  by  both 
PHS  and  DHHS,  personnel  costs  for  the 
unfunded  liability  portion  of  the  Civil 
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Service  Retirement  Fimd,  and  ancillary 
costs  of  space,  equipment,  and  supplies. 
The  agency  has  concluded  that  it  is 
pecessary  to  include  these  costs  in  the 
calculation  of  the  fees  to  ensure  that  the 
fees  fully  cover  the  costs  of  certification. 
The  new  fee  schedule  is  consistent  with 
costs  included  in  the  1991  fee 
adjustment  for  certifying  insulin  (56  FR 
50248,  October  4. 1991). 

The  fee  for  straight  colors  including 
lakes  is  $.30  per  pound  (a  $.05  per 
pound  increase)  with  a  minimum  fee  of 
$192.  There  are  similar  ^increases  in  fees 
for  repacks  of  certified  color  additives 
and  color  additive  mixtures.  In  addition, 
the  fees  will  increase  at  a  rate  that  is 
proportional  to  Federal  salary  increases, 
commencing  with  pay  raises  on  or  after 
January  1, 1996.  This  provision  permits 
FDA  to  set  initial  fees  lower  than  they 
would  otherwise  be  set.  Further  fee 
adjustments  based  on  increased  FDA 
salary  costs  should  permit  revenues  and 
expenses  to  remain  in  balance.  Before 
FDA  implements  the  further  fee 
escalation  provision,  the  agency  plans  to 
issue  a  final  rule  that  will  address  any 
comments  that  may  be  submitted  on  this 
provision.  Also,  if  the  agency 
unexpectedly  finds  itself  with 
substantial  retained  earnings  after  the 
fee  escalation  provision  is  finalized,  the 
agency  may  make  refunds  available  to 
color  manufacturers  as  it  has  done  in 
the  past.  The  agency  will  publish  a 
notice  in  the  F^eral  Register  when 
there  is  a  fee  adjustment. 

II.  Effective  Date  and  Opportunity  for 
Public  Comment 

The  agency  is  issuing  this  amendment 
as  an  interim  rule  effective  December 
29, 1994.  The  establishment  of  fees 
necessary  to  provide,  equip,  and 
maintain  an  adequate  certification 
service  for  colors  has  been  mandated  by 
Congress  under  section  721(e)  of  the  act. 
As  certification  services  are  provided  to 
industry  directly  by  FDA,  the  setting  of 
a  fee  schedule  to  pay  for  these  services 
is  a  matter  particularly  within  the 
purview  and  expertise  of  the  agency. 

The  fees  established  by  this  regulation 
have  been  based  on  cost  accounting 
methods  using  data  compiled  by  the 
agency.  The  fees  reflect  the  charges  for 
overhead  and  unfunded  liability  of  the 
Civil  Service  Retirement  System.  If  the 
new  fee  schedule  is  not  put  in  place 
soon,  FDA  will  not  be  able  to  respond 
to  the  industry  demands  for  color 
certification  services  as  described  above, 
with  resulting  delays  and  added  costs  to 
industry.  Moreover,  money  to  operate 
the  color  certification  program  is  being 
drawn  from  retained  earnings  pending 
revision  of  the  basis  on  which  fees  are 
calculated.  For  all  of  these  reasons. 


under  5  U.S.C.  553(b)(B)  FDA  finds  that 
providing  for  notice  and  public 
comment  prior  to  the  establishment  of 
these  fees,  and  for  revising  the  basis  on 
which  these  fees  are  calculated,  is 
contrary  to  the  public  interest. 

The  agency  believes,  however,  that  it 
is  appropriate  to  invite  and  consider 
public  comments  on  these  requirements. 
Therefore,  under  §  10.40(e)  (21  CFR 
10.40(e)),  interested  persons  may,  on  or 
before  February  13, 1995,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
document.  The  agency  will  use  any 
comments  received  to  determine 
whether  the  interim  rule  should  be 
modified.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  fmmd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

III.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Fle.xibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  entire  cost  of  this  fee 
increase  would  be  approximately 
$450,000  per  year  and  would  be 
distributed  amongst  approximately  40 
companies  who  would  pay  an  increased 
fee  that  is  proportional  to  the  number  of 
pounds  of  color  that  they  certify.  The 
great  majority  of  these  costs  will  be 
borne  by  a  few  firms  that  have  a 
dominate  share  of  the  maiket.  Thus,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 


rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cmnulatively  have  a  significant  effect  on 
the  humem  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  80 

Color  additives.  Cosmetics,  Drugs, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  80  is 
amended  as  follows: 

PART  80— COLOR  ADDITIVE 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  80  continues  to  read  as  follows: 

Authority:  Secs.  701,  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  371, 
379e). 

2.  Section  80.10  is  amended  by 
revising  paragraphs  (a)  and  (h),  by 
redesignating  paragraphs  (c)  through  (e) 
as  (d)  through  (f),  and  by  adding  new 
paragraph  (c)  to  read  as  follows: 

§  80.1 0  Fees  for  certification  services. 

(a)  Fees  for  straight  colors  including 
lakes.  The  fee  for  the  services  provided 
by  the  regulations  in  this  part  in  the 
case  of  each  request  for  certification 
submitted  in  accordance  with 
§80.21(j)(l)  and  (j)(2)  shall  be  30  cents 
per  pound  of  the  batch  covered  by  such 
requests,  but  no  such  fee  shall  be  less 
than  $192. 

(b)  Fees  for  repacks  of  certified  color 
additives  and  color  additive  mixtures. 
The  fees  for  the  services  provided  under 
the  regulations  in  this  part  in  the  case 
of  each  request  for  certification 
submitted  in  accordance  with 
§80.21(j)(3)  and  (j)(4)  shall  be: 

(1)  100  pounds  or  less — $30. 

(2)  Over  100  pounds  but  not  over 
1,000  pounds — $30  plus  6  cents  for  each 
poimd  over  100  pounds. 

(3)  Over  1,000  pounds — $84  plus  2 
cents  for  each  pound  over  1,000  pounds. 

(c)  The  fees  established  in  paragraphs 
(a)  and  (b)  of  this  section  will  increase 
as  Federal  salary  costs  increase, 
commencing  with  pay  raises  on  or  after 
January  1, 1996. 

*  it  it  ^  it  it 

Dated:  September  26, 1994, 

William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-29381  Filed  11-28-94;  8:45  ami 
BILUNQ  CODE  4160-01-F 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  246  and  266  ^ 

[Docket  No.  R-94-1685:  Fn-3383-N-031 
RIN  2502-AF94 

Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Muitifamily  Project  Loans:  Notice  of 
Extension  of  Effective  Period  of  interim 
Rule 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule;  Extension  of 
effective  period. 

summary:  On  December  3,  1993  (58  FR 
64032),  the  Department  published  an 
interim  rule  that  authorizes  the  Housing 
Finance  Agency  Risk-Sharing  Program 
for  Insured  Affordable  Multifamily 
Project  Loans.  The  preamble  to  the 
interim  rule  stated  that:  “The 
Department  has  adopted  a  policy  of 
setting  a  date  for  expiration  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  This  sunset 
provision  appears  in  §  266.1(c)  of  the 
rule,  and  provides  that  the  interim  rule 
will  expire  on  a  date  12  months  from 
publication  unless  a  final  rule  is 
published  before  that  date.” 

This  notice  extends  the  effective 
period  for  24  CFR  246.1(e)  and  24  CFR 
part  266,  from  December  5, 1994  until 
the  final  rule  is  published  and  made 
effective,  at  which  point  the  rule  will 
remain  in  effect. 

DATES:  The  effective  date  for  24  CFR 
246.1(e)  and  24  CFR  part  266  is 
extended  finm  December  5, 1994,  until 
the  final  rule  is  published  and  made 
effective,  at  which  point  the  final  rule 
will  remain  in  effect. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Luton,  Acting  Director,  Policies  and 
Procedures  Division,  Office  of  Insured 
Multifamily  Housing  Development, 
Room  6116,  (202)  708-2556.  Hearing- 
and  speech-impaired  persons  may  call 
(202)  708-4594.  (The  above  listed 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  On 
December  3. 1993  (58  FR  64032),  the 
Department  published  an  inteiim  rule 
that  authorizes  the  Housing  Finance 
Agency  Risk-Sharing  Program  for 
Insured  Affordable  Multifamily  Project 
Loans.  The  preamble  to  the  interim  rule 
stated  that:  “The  Department  has 
adopted  a  policy  of  setting  a  date  for 


expiration  of  an  interim  rule  unless  a 
final  rule  is  published  before  that  date. 
This  sunset  provision  appears  in 
^  266.1(c)  of  the  rule,  and  provides  that 
the  interim  rule  will  expire  on  a  date  12 
months  from  publication  unless  a  final 
rule  is  published  before  that  date.” 

The  final  rule  is  currently  in  its  final 
stages  of  review  and  HUD  anticipates 
that  the  final  rule  will  be  published 
before  the  expiration  of  calendar  year 
1994.  In  order  to  prevent  a  period  in 
which  the.HFA  Risk-Sharing  Program  ' 
will  be  without  effective  regulations,  the 
Department  is  extending  the  effective 
period  of  the  interim  rule  until  the  final 
rule  is  published  and  made  effective. 

Accordingly,  the  effective  period  for 
the  interim  rule  published  on  December 
3, 1993  (58  FR  64032),  is  extended  from 
December  5, 1994  until  the  date  the 
final  rule  is  made  effective,  at  which 
point  the  final  rule  will  remain  in  effect. 

Dated:  November  21, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  94-29331  Filed  11-28-94;  8:45  am) 
BtLUNO  CODE  4210-27-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  253 

Cost  of  Living  Adjustment  for 
Performance  of  Musical  Compositions 
by  Colleges  and  Universities 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Final  rule. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  announces  a  cost  of 
living  adjustment  of  2.6%  in  the  royalty 
rates  paid  by  college,  imiversities,  or 
other  nonprofit  educational  institutions 
that  are  not  affiliated  with  National 
Public  Radio,  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions.  The  cost  of  living 
adjustment  is  an  annual  adjustment 
required  by  37  CFR  253.10(b)  of  the 
Copyright  Office’s  rules. 

EFFECTIVE  DATE:  January  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  Copyright  GC/l&R,  PO  Box 
70400,  Southwest  Station,  Washington, 
D.C.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  On 
December  22, 1992,  the  Copyright 
Royalty  Tribunal  published  in  the 
Federal  Register  final  rules  governing 


the  terms  and  rates  of  copyright  royalty 
payments  with  respect  to  certain  uses  by 
noncommercial  educational  broadcast 
stations  of  published  nondramatic 
musical  works  and  published  pictorial, 
graphic  and  sculptural  works.  57  FR 
60957.  It  was  determined  in  that 
proceeding  that  the  royalty  rate  to  be 
paid  by  colleges,  universities,  and  other 
nonprofit  educational  institutions  that 
are  not  affiliated  with  National  Public 
Radio  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions  would  be  adjusted  each 
year  according  to  changes  in  the 
Consumer  Price  Index.  37  CFR  304.10. 
Accordingly,  last  year,  the  Tribunal 
published  a  cost  of  living  adjustment* on 
December  1, 1993.  58  FR  63294. 

On  December  17, 1993,  the  Copyright 
Royalty  Tribunal  was  abolished  by 
Congress.  Copyright  Royalty  Tribunal 
Reform  Act  of  1993  (CRT  Reform  Act), 
Pub.  L.  103-198, 107  Stat.  2304.  The 
CRT  Reform  Act  directed  the  Library  of 
Congress  and  the  Copyright  Office  to 
adopt  the  rules  and  regulations  of  the 
CR’T  as  found  in  chapter  3  of  37  CFR. 

17  U.S.C.  802(d).  The  Office 
subsequently  reissued  the  CRT 
regulations  on  December  22, 1993.  58 
FR  67690. 

Former  37  CFR  304.10,  which  calls  for 
annual  cost  of  living  adjustments  to 
rates  paid  by  college  and  university 
radio  stations  for  music,  was 
renumbered  37  CFR  253.10,  in  a  later 
action.  59  FR  23964  (1994). 

As  a  result,  the  Copyright  Office  of  the 
Library  of  Congress  is  hereby 
performing  the  annual  cost  of  living 
adjustment  pursuant  to  the  1992  public 
broadcasting  rate  adjustment 
proceeding. 

The  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price 
Index  (all  consumers,  all  items)  during 
the  period  from  the  most  recent  Index 
published  before  December  1, 1993  to 
the  most  recent  Index  published  before 
December  1, 1994  was  2.6%  (1993’s 
figure  waS  145.7;  1994’s  figure  was 
149.5,  based  on  1982-1984  equalling 
100).  Rounding  off  to  the  nearest  dollar, 
the  adjustment  in  the  royalty  rate  for  the 
use  of  musical  compositions  in  the 
repertory  of  ASCAP  and  BMI  is  $205, 
each,  and  $48  for  the  use  of  musical 
compositions  in  the  repertory  of  SESAC 

List  of  Subjects  in  37  CFR  Part  253 

Copyrights,  Music,  Radio,  Television. 

PART  253— [AMENDED! 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows; 

Authority:  17  U.S.C.  118,  801(b)(1)  and 
803. 
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2.  37  CFR  253.5  is  amended  by 
revising  paragraphs  (c)(1)  through  (c)(3). 

§  253.5  Performance  of  musical 
compositions  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities. 

***** 

(c)  *  *  * 

(1)  For  all  such  compositions  in  the 
rewrtory  of  ASCAP  annually:  $205. 

(2)  For  all  such  compositions  in  the 
repertory  of  BMI  annually:  $205. 

(3)  For  all  such  compositions  in  the 
repertory  of  SESAC  annually:  $48. 
***** 

Marybeth  Peters, 

Register  of  Copyrights. 

Dated:  November  17, 1994. 
fames  H.  Billington, 

The  Librarian  of  Congress. 

IFR  Doc.  94-29250  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  1410-33-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
raN  2900-AG86 

Chronic  Fatigue  Syndrome 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  by 
adding  a  diagnostic  code  and  evaluation 
criteria  for  chronic  fatigue  syndrome. 
The  intended  effect  of  this  amendment 
is  to  ensure  that  veterans  diagnosed 
with  this  condition  meet  uniform 
criteria  and  receive  consistent 
evaluations. 

DATES:  Comments  must  be  received  on 
or  before  January  30, 1995.  This 
amendment  is  effective  November  29, 
1994. 

ADDRESSES:  Mail  written  comments  to: 
Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW,  Washington,  DC  20420  or  hand 
deliver  written  comments  to;  Office  of 
Regulations  Management,  Room  1176, 
801  Eye  Street,  NW,  Washington,  DC 
20001.  Comments  should  indicate  that 
they  are  submitted  in  response  to  “RIN 
2900-AG86.”  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulations 
Management,  Room  1176,  801  Eye 
Street,  NW,  Washington,  DC  20001 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 


FOR  FURTHER  INFORMATION  CONTACT: 

Caroll  McBrine,  M.D.,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW, 
Washington  DC  20420,  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  Chronic 
fatigue  syndrome  (CFS),  while  similar  to 
syndromes  described  in  the  last  centur>', 
such  as  neurasthenia,  is  a  syndrome  in 
which  there  has  been  renewed  interest 
in  recent  years.  This  document 
establishes  a  diagnostic  code  and 
criteria  for  its  evaluation.  While  this 
condition  is  of  unknown  etiology,  we 
have  included  it  with  systemic  diseases, 
now  designated  §  4.88b,  because  it  often 
involves  many  body  systems,  and  may 
be  of  infectious  or  immune  origin, 
similar  to  other  diseases  in  this  section. 

CFS  is  a  condition  characterized  by 
non-specific  symptoms.  Because  it  has 
been  ill-defin^  and  sometimes 
confused  with  other  conditions,  we 
have  provided  required  diagnostic 
criteria  for  VA  purposes  in  §  4.88a. 

These  criteria  are  l^sed  on  diagnostic 
criteria  for  CFS  provided  in  a  pamphlet 
entitled  “Chronic  Fatigue  Syndrome — A 
Pamphlet  for  Physicians”  published  in 
May,  1992  by  the  U.S.  Department  of 
Health  and  Human  Services,  Public 
Health  Service,  National  Institutes  of 
Health  (NIH  Publication  No.  92-484). 

The  diagnosis  of  CFS,  according  to  the 
NIH  pamphlet,  requires  the  presence  of 
two  major  criteria:  (1)  The  new  onset  of 
persistent  or  relapsing  debilitating 
fatigue  or  easy  fatigability  in  a  person 
who  has  no  previous  history  of  similar 
symptoms,  that  does  not  resolve  with 
bedrest,  and  that  is  severe  enough  to 
reduce  or  impair  average  daily  activity 
below  50%  of  the  patient’s  premorbid 
activity  level  for  a  period  of  at  least  six 
months,  and  (2)  other  clinical 
conditions  that  may  produce  similar 
symptoms  must  be  excluded  by 
thorough  evaluation,  based  on  history, 
physical  examination,  and  appropriate 
laboratory  findings.  In  addition  to  these 
major  criteria,  there  must  be  either  at 
least  six  of  eleven  specified  symptoms 
plus  at  least  two  of  three  physical 
criteria,  or  at  least  eight  of  the  specified 
eleven  symptoms.  These  criteria  are  set 
forth  in  the  final  rule  in  a  simplified 
form  that  is  not  intended  to  be 
materially  different  from  that  contained 
in  the  NIH  pamphlet. 

We  have  established  three  criteria  for 
diagnosis;  (1)  The  new  onset  of 
debilitating  fatigue  that  is  severe  enough 
to  reduce  daily  activity  below  50 
percent  of  the  usual  level  for  at  least  six 
months,  (2)  the  exclusion  by  history, 
examination  and  laboratory  tests  of 


other  clinical  conditions  that  may 
produce  similar  symptoms,  and  (3)  the 
presence  of  six  or  more  of  the  following: 
acute  onset  of  the  condition,  low  grade 
fever,  nonexudative  pharyngitis, 
palpable  or  tender  cervical  or  axillary 
lymph  nodes.  generaUzed  muscle  aches 
or  weakness,  fatigue  lasting  24  hours  or 
longer  after  exercise,  headaches  (of  a 
type,  severity,  or  pattern  that  is  different 
fiom  headaches  in  the  pre-moibid  state), 
migratory  joint  pains,  neuropsychologic 
symptoms,  sleep  disturbance. 

Following  the  initial  six-month  period 
of  illness  required  to  establish  the 
diagnosis,  some  people  function  well  at 
home  and  work,  while  others  are 
partially  or  totally  disabled  by  the 
debilitating  fatigue  and  other  symptoms, 
which  often  wax  and  wane.  We  will 
evaluate  the  condition  based  either  on 
symptoms  of  the  syndrome  as  they 
affect  routine  daily  activities  or  on  the 
periods  of  incapacitation  which  result. 
While  a  reduction  in  daily  activities  of 
50  percent  for  six  months  is  required  to 
establish  the  diagnosis,  thereafter  CFS 
may  be  manifested  at  other  levels  of 
severity.  We  have  thus  provided 
evaluation  levels  of  10.  20,  40. 60  and 
100  percent;  the  10%  evaluation  will  be 
assigned  for  the  condition  when 
symptoms  are  controlled  by  continuous 
medication.  We  have  also  included  a 
note  defining  incapacitation,  a  term 
used  in  the  criteria,  as  a  requirement  for 
bed  rest  and  treatment  by  a  physician. 

According  to  the  Centers  tor  Disease 
Control  (CI>C) ,  approximately  50 
percent  of  individuals  suspected  of 
having  CFS  show  signs  of  psychiatric 
illness  before  the  onset  of  CFS 
symptoms  (“Chronic  Fatigue 
Syndrome”^  Disease  Directory 
Document  #362100,  CDC  FAX 
Information  Service,  November  18, 
1993).  It  is  also  possible  that  there  may 
be  a  secondary  mental  disorder  in  some 
cases  that  encompasses  some  or  all  of 
the  neuropsycholt^ic  symptoms  used  to 
establish  the  diagnosis  of  CFS.  This 
would  not,  however,  negate  the 
diagnosis  of  CFS. 

It  is  necessary  to  make  this  rule 
effective  upon  publication.  Unlisted 
conditions  are  rated  under  the 
schedules  for  closely  related  conditions. 
However,  because  of  the  variety  of 
analogous  conditions  to  be  considered 
with  chronic  fatigue  syndrome,  it  is 
necessary  to  establish  a  final  rule 
immediately  in  order  to  avoid 
inconsistency  in  evaluations.  Comments 
have  been  solicited  for  60  days  after 
publication  of  this  document.  VA  may 
modify  the  rule  in  response  to 
comments,  if  appropriate. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
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with  the  adoption  of  this  interim  final 
rule,  no  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
Further,  Uiis  amendment  would  not 
directly  affect  any  small  entities  since  it 
would  affect  only  individuals. 

This  rule  has  teen  reviewed  as  a 
“significant  regulatory  action”  under 
E.0. 12866  by  the  Office  of  Management 
and  Budget. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Individuals  with  disability.  Pensions, 
Veterans. 

Approved:  August  1, 1994. 

Jesse  Brown, 

Secretary  of  Department  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  jiart  4,  subpart  B,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B — Disability  Ratings 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  1155. 

§  4.88a  [Redesignated  as  §  4.88b] 

§  4.88b  [Redesignated  as  §  4.88c] 

2.  Sections  4.88a  and  4.88b  are 
redesignated  4.88b  and  4.88c 
respectively. 

3.  Section  4.88a  is  added  to  read  as 
follows: 

§  4.88a  Chronic  fatigue  syndrome. 

(a)  For  VA  purposes,  the  diagnosis  of 
chronic  fatigue  syndrome  requires: 

(1)  new  onset  of  debilitating  fatigue 
severe  enough  to  reduce  daily  activity  to 
less  than  50  percent  of  the  usual  level 
for  at  least  six  months:  and 

(2)  the  exclusion,  by  history,  physical 
examination,  and  laboratory  tests,  of  all 
other  clinical  conditions  that  may 
produce  similar  symptoms;  and 

(3)  six  or  more  of  the  following: 

(i)  acute  onset  of  the  condition, 

(ii)  low  grade  fever, 

(iii)  nonexudative  pharyngitis, 

(iv)  palpable  or  tender  cervical  or 
axillary  lymph  nodes, 

(v)  generalized  muscle  aches  or 
weakness, 

(vi)  fatigue  lasting  24  hours  or  longer 
after  exercise, 

(vii)  headaches  (of  a  type,  severity,  or 
pattern  that  is  different  from  headaches 
in  the  pre-morbid  state), 

(viii)  migratory  joint  pains, 

(ix)  neuropsychologic  symptoms. 


(x)  sleep  distmbance. 

(b)  (Reserved) 

4.  Newly  redesignated  section  4.88b  is 
amended  by  adding  diagnostic  code 
6354  following  diagnostic  code  6351,  to 
read  as  follows: 

§  4.88b  Schedule  of  ratings— systemic 
diseases. 

Rating 


6354  Chronic  Fatigue  Syndrome 
(CFS): 

Debilitating  fatigue,  cognitive  im¬ 
pairments  (such  as  inability  to 
concentrate,  forgetfulness,  con¬ 
fusion),  or  a  combination  of 
other  signs  and  symptoms: 

Which  are  nearly  constant  and 
so  severe  as  to  restrict  rou¬ 
tine  daily  activities  almost 
completely  arxi  which  may 
occasionally  preclude  self- 

care  .  1(X) 

Which  are  nearly  constant  and 
restrict  routine  daily  activities 
to  less  than  50  percent  of  the 
pre-ilirress  level;  or  which  wax 
and  wane,  resulting  in  periods 
of  incapacitation  of  at  least  six 
weeks  total  duration  per  year  60 

Which  are  nearly  constant  arxl 
restrict  routine  daily  activities 
to  50  to  75  percent  of  the  pre- 
illness  level;  or  which  wax 
and  wane,  resulting  in  periods 
of  incapacitation  of  at  least 
four  but  less  than  six  weeks 

total  duration  per  year .  40 

Which  are  nearly  constant  and 
restrict  routine  daily  activities 
by  less  than  25  percent  of  the 
pre-illness  level;  or  which  wax 
and  wane,  resulting  in  periods 
of  incapacitation  of  at  leas*, 
two  but  less  than  four  weeks 

total  duration  per  year .  20 

Which  wax  and  wane  but  result 
in  periods  of  incapacitation  of 
at  least  one  but  less  than  two 
weeks  total  duration  per  yectr; 
or  symptoms  controlled  by 

continuous  medication  .  fO 

Note:  For  the  purpose  of  evalu¬ 
ating  this  disability,  the  condi¬ 
tion  will  be  considered  inca¬ 
pacitating  only  while  it  re¬ 
quires  bed  rest  and  treatment 
by  a  physician. 


(FR  Doc.  94-29274  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY6-1-6245a;  AD-FRL-6104-1] 

<216311  Air  Act  Approval  and 
Promulgation  of  New  Source  Review 
Implementation  Plan  for  Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  fully  approving 
revisions  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Wyoming  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act  (Act), 
as  amended  in  1990,  with  regard  to  New 
Source  Review  (NSR)  in  areas  that  have 
not  attained  the  National  ambient  air 
quality  standards  (NAAQS).  The 
revision  to  the  implementation  plan  was 
submitted  by  the  State  on  November  12, 
1993  to  satisfy  certain  Federal 
requirements  for  an  approvable  non¬ 
attainment  NSR  SIP  for  Wyoming.  Also 
in  this  document,  EPA  is  approving  ■ 
other  minor  revisions  to  the  State’s  NSR 
rules  which  were  included  in  the  State’s 
November  12, 1993  submittal. 

OATES:  This  direct  final  rule  is  effective 
January  30, 1995  unless  notice  is 
received  by  December  29, 1994  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Vicki  Stamper,  8ART-AP, 
at  the  EPA  Regional  Office  listed. 

Copies  of  the  State’s  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2466;  and  Air  Quality  Division, 
Department  of  Environmental  Quality, 
Herschler  Building,  4th  floor,  122  West 
25th  Street,  Cheyenne,  Wyoming, 

82002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2466, 
(303) 293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  air  quality  planning  requirements 
for  non-attainment  new  source  review 
are  set  out  in  part  D  of  title  I  of  the  Act. 
The  EPA  has  issued  a  “General 
Preamble”  describing  EPA’s  preliminary 
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views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
part  D.  including  those  State  submittals 
containing  non-attainment  area  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16,  1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  this  proposal  and  the  supporting 
rationale. 

EPA  is  currently  developing  a 
proposed  rule  to  implement  the  changes 
under  the  1990  Amendments  in  the  new 
source  review  provisions  in  parts  C  and 
D  of  title  I  of  the  Act.  The  Agency 
anticipates  that  the  proposed  rule  will 
be  published  for  public  comment  in  late 
1994.  If  EPA  has  not  taken  final  action 
on  States’  NSR  submittals  by  that  time, 
EPA  will  refer  to  the  proposed  rule  as 
the  most  authoritative  guidance 
available  regarding  the  approvability  of 
the  submittals.  EPA  expects  to  take  final 
action  to  promulgate  a  rule  to 
implement  the  parts  C  and  D  changes 
sometime  during  1994/1995.  Upon 
promulgation  of  those  regulations,  EPA 
will  review  those  NSR  SIP  submittals  on 
which  it  has  taken  final  action  to 
determine  whether  additional  SIP 
revisions  are  necessary. 

The  State  of  Wyoming  only  has  one 
non-attainment  area.  It  is  the  City  of 
Sheridan,  which  is  designated  as  a 
moderate  PMio  non-attainment  area. 

The  non-attainment  NSR  provisions 
applicable  to  moderate  PMio  non¬ 
attainment  areas  are  found  in  sections 
173  and  189(e)  of  the  Act.  In  general, 
section  173  allows  permits  to  be  issued 
for  the  construction  or  modification  of 
major  stationary  sources  proposing  to 
locate  in  non-attainment  areas  only  if 
the  following  conditions  are  met:  (1) 

The  new  or  modified  major  stationary 
source  has  obtained  emission  offsets 
from  the  same  or  other  sources  in  the 
region  which  provide  for  reasonable 
further  progress  towards  attainment  of 
the  NAAQS;  (2)  the  new  or  modified 
major  stationary  source  must  comply 
with  the  lowest  achievable  emission 
rate;  (3)  the  owner  of  the  proposed  new 
or  modified  major  stationary  source  has 
demonstrated  that  all  other  sources  in 
the  State  owned,  operated,  or  controlled 
by  the  owner  of  the  proposed  source  are 
in  compliance,  or  on  a  schedule  for 
compliance,  with  all  applicable 
emission  limitations  and  standards 
under  the  Act;  (4)  the  EPA 
Administrator  has  not  determined  that 
the  applicable  SIP  is  not  being 
adequately  implemented  for  the  non¬ 
attainment  area  in  which  the  proposed 
source  is  to  be  constructed  or  modified; 


and  (5)  an  alternative  siting  analysis  has 
been  prepared  which  demonstrates  that 
the  benefits  of  the  proposed  source  ' 
signiHcantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  the  proposed  source's 
location,  construction,  or  modification. 

Section  302(j)  of  the  Act  sets  the 
threshold  for  defining  a  major  stationary 
source  at  100  tons  per  year,  and  States’ 
non-attainment  NSR  rules  must  reflect 
this  major  stationary  source  threshold, 
unless  a  more  stringent  threshold  is 
required  in  subparts  2-4  of  part  D  of  the 
Act  (which  includes  specific  provisions 
for  ozone,  carbon  monoxide,  and  PMjo 
non-attainment  areas).  For  moderate 
PMio  non-attainment  areas,  there  is  not 
a  more  stringent  major  stationary  source 
threshold  and,  thus.  State  non¬ 
attainment  NSR  rules  must  comply  with 
the  100  tons  per  year  threshold  of  the 
section  302(j)  definition. 

The  only  additional  requirements  of 
subpart  4  of  part  D  of  the  Act  required 
for  moderate  PMio  non-attainment  areas 
are  those  of  section  189(e)  of  the  Act. 
Section  189(e)  provides  that  the  control 
requirements  applicable  to  new  and 
modified  major  stationary  sources  of 
PMio  also  apply  to  new  and  modified 
major  stationary  sources  of  PMio 
precursors,  unless  the  Administrator 
finds  that  such  sources  do  not 
contribute  significantly  to  PMio  levels 
which  exceed  the  standards  in  the  area. 
On  June  23, 1994,  EPA  annoimced  its 
final  determination  that  sources  of  PMio 
precursors  do  not  contribute 
significantly  to  PMio  exceedances  in  the 
Sheridan  PMio  non-attainment  area  (59 
FR  32361).  Consequently,  the 
requirements  of  section  189(e)  do  not 
apply  to  the  Sheridan  PMio  non¬ 
attainment  area. 

States  with  moderate  PMio  non¬ 
attainment  areas  were  required  to 
submit  NSR  rules  meeting  the  general 
requirements  discussed  above  and  any 
additional  requirements  of  subpart  4  of 
part  D  by  June  30, 1992. 

In  the  August  28, 1989  State  submittal 
of  the  moderate  PMio  non-attainment 
area  SIP  for  Sneridan,  it  was  stated  that  , 
section  21  of  the  State’s  regulations 
prohibited  the  construction  or 
modification  of  major  stationary  sources 
in  non-attainment  areas  by  prohibiting 
the  construction  or  modification  of 
sources  which  u'ould  have  a  significant 
ambient  impact  on  air  quality  in  the 
non-attainment  area.  However,  after 
further  review  of  the  State’s  regulation. 
EPA  determined  that  the  State’s 
regulation  did  not  provide  adequate 
assurance  that  no  new  or  modified 
major  stationary  source  would  be  able  to 
construct  in  a  non-attainment  area.  In  a 
March  19, 1993  letter.  EPA  notified  the 


State  of  this  determination  and  provided 
the  State  with  two  options  for  meeting 
the  Federal  NSR  permitting 
requirements.  Either  the  State 
couldimpose  a  construction  ban  by 
adopting  the  Federal  definitions  of 
“major  stationary  source"  and  “major 
modification"  in  40  CFR 
51.165(a)(l)(iv)and  (a)(l)(v)  and 
prohibiting  the  construction  of  sources 
meeting  those  definitions  in  the 
Sheridan  PMm  non-attainment  area,  OR 
the  State  could  adopt  a  NSR  permitting 
program  meeting  the  requirements  of  40 
CFR  51.165  as  well  as  the  new 
requirements  in  section  173  of  the  Act. 
The  State  chose  the  first  option. 

On  September  16, 1993,  the  State  of 
Wyoming  adopted  revisions  to  section 
21  of  its  regulations  which  prohibit  the 
construction  or  modification  of  major 
stationary  sources  of  PMio  in  the 
Sheridan  PMio  non-attainment  area.  The 
State  also  adopted  other  minor  revisions 
to  its  NSR  permitting  regulations  in 
section  21.  The  Governor  subsequently 
submitted  these  revisions  for  approval 
in  the  SIP  on  November  12, 1993. 

In  this  rulemaking  action  on  the 
Wyoming  non-attainment  NSR  SIP 
submittal,  EPA  is  applying  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 

II.  State  Submission 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565,  April  16. 1992).  The  EPA’s 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
section  lld(k)(l)(B)  if  a  completeness 
determination  is  not  made  by  EPA 
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within  6  months  after  receipt  of  the 
submission. 

The  State  of  Wyoming  held  a  public 
hearing  on  July  2*2, 1993  to  entertain 
public  comment  on  the  new  source 
review  implementation  plan.  Following 
the  public  hearing,  the  plan  was 
adopted  by  the  Enviromnental  Quality 
Council  on  September  16, 1993,  became 
effective  on  October  26, 1993,  and  was 
submitted  to  EPA  on  November  12, 1993 
as  a  revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  The  submittal  was  found  to  be 
complete,  and  a  letter  dated  January  7, 
1994  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  In  this  action, 

EPA  approves  the  State  of  Wyoming’s 
non-attainment  new  source  review  SIP 
submittal. 

B.  Evaluation  of  State  Submittal 

On  November  12, 1993,  the  Governor 
of  Wyoming  submitted  for  EPA  approval 
revisions  to  the  SIP  for  Air  Quality 
consisting  of  revisions  to  section  21  of 
the  Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR),  Permit 
requirements  for  construction, 
modification  and  operation.  The 
revisions  were  designed  to  accomplish 
the  following  purposes:  (a)  Revise  the 
existing  permit  requirements  for 
operating  permits  to  properly  interface 
with  the  new  section  30,  Operating 
Permits  regulation;  (b)  provide  for 
collection  of  fees  to  cover  the  cost  of 
reviewing  and  issuing  permits  under 
section  21;  and  (c)  provide  for  a 
prohibition  of  construction  or 
modification  of  major  sources  of  PMio  in 
the  City  of  Sheridan  PMm  non¬ 
attainment  area  until  such  time  as  the 
area  is  designated  attainment  for  PMio. 
These  are  discussed  more  fully  in  the 
following  paragraphs: 

(a)  Section  21(c)(ii)(B)  prohibits  the 
construction  or  modification  of  major 
stationary  sources  of  PMio  within  the 
City  of  Sheridan  PMio  non-attainment 
area  until  such  time  as  the  area  is 
redesignated  to  attainment.  This  was 
submitted  to  satisfy  the  NSR 
requirements  for  the  State’s  PMio  non 
attainment  area,  which  were  required  to 
be  submitted  by  June  30, 1992. 

(b)  In  order  to  make  the  regulations 
consistent  with  the  section  30  Operating 
Permit  regulations  and  to  integrate 
section  30  into  existing  air  quality 
programs,  the  State  revised  sections 
21(a)(ii),(iii),  and  (v),  and  21(o).  These 
sections  clarify  the  difterence  between 
section  21  permit  requirements,  and  the 


title  V  permit  requirements  in  section 
30,  and  imposes  fees  for  section  21 
permitting  actions.  EPA  has  reviewed 
the  provisions  in  section  21(c)(ii)(B)  and 
believes  that  the  State  regulation  will 
effectively  prohibit  the  construction  or 
modification  of  major  stationary  sources 
of  PMio  in  the  Sheridan  PMio 
nonattainment  area.  Because  the  State 
has  elected  to  adopt  a  construction  ban 
rather  than  adopting  nonattainment 
NSR  permitting  regulations  for  new  or 
modifted  major  sources  in  the  Sheridan 
PM  10  nonattainment,  EPA  believes  the 
State  has  adequately  met  the 
nonattainment  NSR  requirements  of  part 
D  of  the  Act  by  adopting  more  stringent 
provisions.  In  addition,  EPA  has 
reviewed  the  other  revisions  to  section 
21  and  believes  they  provide  for 
consistency  with  the  corresponding 
Federal  regulations  in  40  CFR  part  51 
and  clarity  within  the  State’s 
regulations.  EPA  is  therefore  approving 
the  revisions  to  Wyoming’s  NSR 
regulations. 

III.  Implications  of  This  Action 

The  EPA  is  approving  the  revisions  to 
the  Wyoming  SIP  submitted  by  the  State 
of  Wyoming  on  November  12, 1993, 
which  include  revisions  to  section  21  of 
the  WAQSR  pertaining  to  construction 
permit  requirements.  The  State  of 
Wyoming  has  submitted  a  complete 
plan  which  meets  the  NSR  requirements 
of  part  D  of  the  Act.  EPA  is  also 
approving  other  minor  revisions  to 
section  21,  which  were  included  in  the 
November  12, 1993  submittal. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 

1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  January  30, 

1995  unless,  by  December  29, 1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 


received,  the  public  is  advised  that  this 
action  will  be  effective  January  30, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
addressing  the  impact  of  any  proposed 
or  final  rule  on  small  entities.  5  U.S.C. 

603  and  604.  Alternatively  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  population  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIP’s  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 

E.P.A..  427  U.S.  246,  256-66  (S.Ct. 

1976);  42  U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  30, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  die 
jiurposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition  - 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection!  Air 
pollution  control,  Incorporation  by 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Rules  and  Regulations  60905 


reference,  Intergovemment  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  26, 1994. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  ZZ — Wyoming 

2.  Section  52.2620  is  amended  by- 
adding  paragraph  (cK25)  to  read  as 
follows: 

§  52.2620  Identification  of  plan. 
***** 

*  *  * 

(25)  On  November  12, 1993,  the 
Governor  of  Wyoming  submitted 
revisions  to  the  Wyoming  State 
Implementation  Plan  (SIP).  Specifically, 
the  State  submitted  revisions  to  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR),  section  21 
“Permit  requirements  for  construction, 
modihcation  and  operation.’’  Among 
other  things,  these  revisions  were  made 
to  address  the  non-attainment  New 
Source  Review  (NSR)  provisions  of  part 
D  of  the  Act  for  PMio  nonattainment 
areas,  which  were  due  to  EPA  on  June 
30. 1992. 

(i)  Incorporation  by  reference. 

(A)  The  following  subsections  of 

section  21  of  the  Wyoming  Air  Quality 
Standards  and  Regulations  “Permit 
requirements  for  construction, 
modification  and  operation,’’  adopted 
on  September  16, 1993  and  effective 
October  26, 1993:  subsections  (a)(ii), 
(a)(iii),  (a)(v),  (c)(ii)(B),  (k)(vii)  and  (o). 

(ii)  Additional  material. 

(A)  Letter  from  Mary  A.  Throne, 
Assistant  Attorney  General,  to  the 
Governor  of  Wyoming,  dated  October  1. 
1993,  documenting  the  necessary  legal 
authority  under  state  law  to  adopt  and 
implement  the  revised  regulation. 

[FR  Doc.  94-29207  Filed  11-28-94;  8:45  am) 
BILLING  CODE  eSSO-SO-F 


40  CFR  Part  52 
[TX-32-1-6057a:  FRL-5093-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  Lead  Implementation 
Plan  for  a  Portion  of  Collin  County, 
Texas 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION;  Direct  final  rule. 

SUMMARY:  The  EPA  today  is  approving 
the  State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Texas  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standard  (NAAQS)  for  lead.  The 
SIP  was  submitted  by  the  Stale  to  satisfy 
certain  Federal  requirements  for  an 
approvable  nonattainment  area  lead  SIP 
for  Collin  County,  Texas. 

DATES:  This  final  rule  is  effective  on 
January  30, 1995,  unless  notice  is 
received  by  December  29, 1994  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register  (FR). 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6T-AP),  US  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-^2733.  Copies  of  the  State’s 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  suite  700, 
Dallas,  TX  75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
Environmental  Protection  Agency. 

401  M.  Street,  SW.,  Washington,  DC 
20460. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  P.O.  Box  13087, 
Austin.  TX  78711-3087. 

Anyone  wishing  to  review  this 
petition  at  the  US  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  air  quality  planning  requirements 
for  lead  nonattainment  areas  are  set  out 
in  subparts  1  and  5  of  part  D  of  title  I 
of  the  Act.^  The  EPA  has  issued  a 
“Cicneral  Preamble’’  describing  the 


'  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally,  subpart  5  applies  to 
Sulfur  Dioxide.  Nitrogen  Oxides,  and  lead.  The  EPA 
has  attempted  to  clarify  the  relationship  among 
these  provisions  in  the  general  preamble  as 
appropriate  in  today’s  notice  and  supporting 
documents. 


EPA’s  preliminary  views  on  how-  the 
EPA  intends  to  review  SIPs  and  SIP 
revisions  submitted  under  Title  I  of  the 
Act,  including  those  State  submittals 
containing  lead  nonattainment  area  SIP 
requirements  (see  generally  57  FR  13498 
(April  16, 1992)  and  57  FR  18070  (April 
28, 1992)).  Because  the  EPA  is 
describing  its  interpretations  here  only 
in  broad  terms,  the  reader  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  Title  I  advanced  in 
today’s  approval  and  the  supporting 
rationale  (57  FR  13549,  April  16, 1992). 

Those  States  with  lead  nonattainment 
areas  (designated  nonattainment 
pursuant  to  section  107(d)(5))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  July  6, 1993: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (R.\CM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may¬ 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  w'ill  be 
implemented; 

2.  A  demonstration  (including  air 
quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than  January 
6. 1997;  and 

3.  A  demonstration  that  reasonable 
further  progress  (RFP)  will  be  made 
toward  attainment  by  January  6, 1997; 

States  with  lead  nonattainment  areas 
are  also  required  to  submit  all  other 
provisions  required  by  part  D  of  title  I 
of  the  Clean  Air  Act  including  a  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources:  and  contingency 
measures  w’hich  become  effective 
without  further  action  by  the  State  or 
EPA,  upon  a  determination  by  the  EPA 
that  the  area  has  failed  to  achieve  RFP 
or  to  attain  the  lead  NAAQS  by  the 
applicable  statutory  deadline.  See 
section  172(c)(9)  and  57  FR  13498- 
13569  (April  16,  1992). 

The  Gould  National  Battery, 
Incorporated  (GNB)  smelter  produces 
lead  from  spent  lead-acid  batteries  and 
other  lead  bearing  scrap.  The  GNB  plant 
is  located  just  southwest  of  Frisco, 
Texas,  and  is  surrounded  by  rural/ 
agricultural  land.  Dallas,  Fort  Worth, 
and  Denton.  Texas,  are  all  located 
within  50  kilometers  of  the  GNB  facility 
The  facility  currently  produces  4.27 
tons  per  year  of  lead  emissions. 

Since  1981,  lead  emissions  have  been 
monitored  continuously  in  Collin 
County.  Violations  of  the  lead  National 
Ambient  Air  Quality  Standard  (N.AAQS) 
w’ere  recorded  in  1985, 1989,  and  1990. 
Notices  of  violation  were  issued  by  the 
State  to  the  GNB  facility  w-ith 
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requirements  to  implement  additional 
controls.  The  facility  has  completed 
installation  of  these  additional  emission 
controls,  as  discussed  below. 

Analysis  of  State  Submittal 

Procedures 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  the 
EPA.  Section  110(aK2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopt^ 
after  reasonable  notice  and  public 
hearing.*  Section  110(1)  of  the  Act  ^ 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  muk  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  ^A  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA’s  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

The  State  of  Texas  held  a  public 
hearing  on  April  21, 1993,  to  entertain 
public  conunent  on  the  implementation 
plan  for  that  portion  of  Collin  County 
owned  by  GNB.  Following  the  public 
hearing  the  plan  was  adopted  by  the 
State  and  signed  by  the  Governor  on 
July  2, 1993,  and  submitted  to  the  EPA 
on  July  6, 1993,  as  a  proposed  revision 
to  the  SIP. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  The  submittal  was  found  to  be 
complete,  and  a  letter  dated  August  23, 
1993,  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  In  today’s  action, 
the  EPA  approves  the  Texas  lead  SIP 
submittal  for  that  portion  of  Collin 
Coimty  owned  by  GNB. 


*  Section  172(cM7)  of  the  Act  requites  that  plan 
provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110{aK2). 


Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relev€mt  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  are  necessary  to  suppmrt  an 
area’s  attainment  demonstration,  the 
emissions  inventories  must  be  received 
with  the  SIP  submission  (see  57  FR 
13539). 

Texas  submitted  an  emissions 
inventory  for  base  year  1992.  The  base 
year  inventory  identified  the  secondary 
lead  smelter  owned  and  operated  by 
GNB  as  the  sole  source  of  lead 
emissions  during  the  period  where 
violations  were  recorded.  As  stated 
previously,  the  GNB  facility  produces 
4.27  tons  per  year  of  lead  emissions. 

The  EPA  is  approving  the  emissions 
inventory  because  it  generally  appears 
to  be  accurate  and  comprehensive,  and 
provides  a  sufficient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Clean  Air  Act.  For  further  details,  see 
the  Technical  Support  Document  (TSD). 

RACM  (Including  RACT) 

As  noted,  the  lead  nonattainment 
areas  must  submit  provisions  to  assure 
that  RACM  (including  RACT)' are 
implemented  (see  sections  172(c)(1)). 
The  General  Preamble  contains  a 
detailed  discussion  of  the  EPA’s 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  13549- 
13551,  April  16, 1992).  Agreed  Board 
Order  Number  92-09,  dated  October  16, 
1992,  required  certain  control  measures 
to  be  implemented  as  part  of  the 
settlement  of  the  aforementioned 
enforcement  action  against  GNB. 
Additional  measures  for  the  control  of 
fugitive  dust,  found  in  “Control  of  Open 
Fugitive  Dust  Sources”  (EPA-450/3-88- 
008  September  1988)  were  also  adopted 
as  part  of  the  SIP.  In  general,  the  control 
measures  adopted  include  process 
controls  such  as  additional  vent  hoods, 
ductwork,  an  additional  baghouse,  and 
enclosing  certain  process  and  storage 
areas.  Fugitive  controls  include  paving 
roads,  planting  vegetation,  and 
increasing  maintenance  and  cleanup 
procedures.  The  specifics  of  the  control 
measures  are  discussed  in  the  TSD. 

The  EPA  has  reviewed  the  State’s 
explanation  and  associated 
documentation  and  concluded  that  it 


adequately  justifies  the  control 
measures  to  be  implemented.  It  should 
be  noted  that  both  the  modeling  study 
and  the  ambient  monitoring  program 
demonstrate  that  Collin  County  is 
currently  meeting  the  NAAQS  for  lead. 
Ail  control  measures  have  been  fully 
implemented.  By  this  dociunent,  the 
EPA  is  approving  the  control  strategy  in 
its  entirety  as  satisfying  RACM 
(including  RACT). 

Modeling  Demonstration 

As  noted,  the  lead  nonattainment 
areas  must  submit  a  demonstration 
(including  air  quality  modeling) 
showing  that  the  plan  will  provide  for 
attainment  as  expeditiously  as 
practicable,  but  no  later  than  January  6, 
1997  (see  section  192(a)  of  the  Act).  The 
Texas  Natural  Resource  Conservation 
Commission  conducted  an  attainment 
demonstration  using  the  latest  version 
of  Industrial  Source  Complex  2 
(ISCLT2)  for  five  years  of  meteorological 
data  (1985-1989)  for  that  portion  of 
Collin  Coxmty  owned  by  GNB.  The 
ISCLT2  model  was  used  to  predict  the 
maximum  quarterly  lead  impacts  for 
comparison  with  the  primary  and 
secondary  NAAQS.  This  demonstration 
indicates  that  the  NAAQS  for  lead  has 
not  been  exceeded  since  1990  in  Collin 
County  and  will  be  maintained  in  future 
years.  The  lead  NAAQS  is  1.5 
micrograms/cubic  meter  (pg/m*) 
averaged  over  a  calendar  quarter.  (See 
40  CFR  50.12).  The  demonstration 
predicted  that  the  maximum  quarterly 
impact  was  0.50  micrograms/cubic 
meter,  thus  demonstrating  attainment  of 
the  lead  NAAQS.  The  control  strategy 
used  to  achieve  these  design 
concentrations  is  summarized  in  the 
section  titled  “RACM  (including 
RACT)”.  For  a  more  detailed  description 
of  the  attainment  demonstration  and  the 
control  strategy  used,  see  the  TSD 
accompanying  this  notice. 

Reasonable  Further  Progress  (RFP) 

The  lead  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  provide  for  RFP,  as  defined  in 
section  171(1).  Reasonable  further 
progress  is  defined  in  section  171(1)  as 
such  reductions  in  emissions  of  the 
relevant  air  pollutant  as  are  required  by 
Part  D  or  may  reasonably  be  required  by 
the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

In  implementing  RFP  for  this  area,  the 
EPA  has  reviewed  the  attainment 
demonstration  and  control  strategy  for 
the  area  to  determine  whether  annual 
incremental  reductions  different  from 
those  provided  in  the  SIP  should  be 
required  in  order  to  ensure  attainment 
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of  the  lead  NAAQS  by  January  6, 1997 
(see  section  171(1)).  The  emission 
controls  which  have  been  implemented 
in  response  to  the  1990  NAAQS 
violation  have  resulted  in  swift 
improvement  in  air  quality  in  the 
nonattainment  area.  The  air  quality 
monitoring  data  demonstrates  this 
improvement  in  air  quality  with  no 
exceedances  since  1990.  The 
compliance  schedule  associated  with 
this  SIP  revision  required  the  necessary 
controls  to  be  implemented  by  the  end 
of  calendar  year  1993,  and  this 
compliance  schedule  was  submitted  by 
the  State  and  has  been  met. 

Enforceability 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR 13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SEPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  State  of  Texas  has  the  legal 
authority  necessary  to  implement  and 
enforce  this  control  strategy  for  lead 
under  the  federally  approved  provisions 
of  the  Texas  Clean  Air  Act  (Section 
382.012,  State  Air  Control  Plan,  and 
Section  382.017,  Rules). 

Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  nonattainment  area  SIPs  that 
demonstrate  attainment  must  include 
contingency  measures.  Contingency 
measures  should  consist  of  additional 
available  measures  that  are  not  part  of 
the  area’s  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the  lead 
NAAQS  by  the  applicable  attainment 
date.  The  Texas  lead  SIP  contains  the 
following  three  contingency  measures: 
secondary  collection  systems  will  be 
installed;  process  areas  will  be  fully 
enclosed  and  placed  under  negative 
pressure;  and  operating  and 
maintenance  procedures  will  be 
improved.  The  SEP  provides  that  each  of 
these  measures  shall  take  effect  after 
notification  by  the  State  that  GNB  has 
failed  to  achieve  RFP  or  failed  to  attain 
the  NAAQS  by  the  applicable 
attainment  date.  After  reviewing  the 
contingency  measures  described  above, 


the  EPA  is  approving  the  GNB 
contingency  measures. 

Final  Action 

The  EPA  has  evaluated  the  State’s 
submittal  for  consistency  with  the  Clean 
Air  Act,  EPA  regulations,  and  EPA 
policy.  The  EPA  has  determined  that  the 
rules  submitted  by  the  State  meet  the 
Clean  Air  Act’s  requirements  and  today 
is  approving  under  section  110(k)(3)  of 
the  above  mentioned  rules. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  this  SIP  revision  should 
adverse  comments  be  received.  This 
action  will  become  effective  on  January 
30, 1995,  unless  notice  is  received  by 
December  29, 1994  that  someone  wishes 
to  submit  adverse  or  critical  comments. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
documents.  One  document  will 
withdraw  the  final  action,  and  another 
final  action  will  be  published 
addressing  any  adverse  comments.  If  no 
such  adverse  comments  are  received, 
the  public  is  advised  that  this  action 
will  be  effective  on  January  30, 1995, 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP,  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors  and' in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 
Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jinisdiction  over  a  population  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  pa^  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 


impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  EPA,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Executive  Order  12866 

This  action  has  been  classified  as  a 
table  two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  30, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  in  later  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations.  Lead, 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compounds. 

Jane  N.  Saginaw, 

Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

§  52.2270  Identification  of  plan. 
***** 

(c)*  *  * 
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(89)  A  revision  to  the  Texas  State 
Implementation  Plan  to  adopt  an 
attainment  demonstration  control 
strategy  for  lead  which  addresses  that 
portion  of  Collin  County  owned  by 
GNB. 

(i)  Incorporation  by  reference. 

(A)  Texas  Air  Control  Board  Order 
Number  92-09  issued  and  effective 
October  16, 1992,  for  settlement  of  the 
enforcement  action  against  the  GNB 
facility  at  Frisco,  Texas. 

(B)  Texas  Air  Control  Board  Order  , 
Number  93-10  issued  and  effective  June 
18, 1993,  for  control  of  lead  emissions 
from  the  GNB  facility  at  Frisco,  Texas. 

(C)  Texas  Air  Control  Board  Order 
Number  93-12  issued  and  effective  June 
18, 1993,  establishing  contingency 
measures  relating  to  the  GNB  facility  at 
Frisco,  Texas. 

(ii)  Additional  material. 

(A)  The  lead  attainment 

demonstration  prepared  by  the  State, 
dated  July  1993. 

***** 
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40  CFR  Part  52 
[MD3-1-8338;  PRL-8105-1] 

Approval  and  Promulgation  of  Air 
Quaiity  Implementation  Plans; 
Maryland;  Volatile  Organic  Compound 
PACT  Fix-ups 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SEP)  revision 
submitted  by  the  State  of  Maryland. 

This  submittal  consists  of  revised 
volatile  organic  compound  (VOC) 
regulations  applicable  in  the  Baltimore 
nonattainment  area,  including  Baltimore 
City  and  the  Counties  of  Anne  Arundel, 
Baltimore.  Carroll,  Harford,  and  Howard 
and  the  Washington,  DC  nonattainment 
area,  including  Montgomery  and  Prince 
George’s  Counties.  The  intended  effect 
of  this  action  is  to  approve  Maryland’s 
revised  VOC  regulations  to  correct 
deficiencies  in  Maryland’s  ozone  SIP. 
This  action  is  being  taken  under  the 
Clean  Air  Act  (the  Act). 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  December  29, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 


Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401 M  Street,  SW., 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2S00  Broening  Highway, 
Baltimoie,  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  A.  Pino,  (215)  597-9337,  at  the 
EPA  Regional  office  listed. 
SUPPLEMENTARY  INFORMATION:  On 
September  27, 1993  (58  FR  50307),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland.  The  formal  SIP  revision  was 
submitted  by  Maryland  on  April  5, 

1991.  The  NPR  proposed  approval  of 
revisions  to  Maryland’s  ozone  SIP  to 
EPA  as  a  SIP  revision  to  comply  with 
part  of  the  reasonably  available  control 
technology  (RACT)  ^-up  requirement 
of  the  Clean  Air  Amendments  of  1990 
(the  Amendments). 

On  October  18, 1993,  Maryland 
formally  withdrew  horn  consideration 
as  a  SIP  revision  amendments 
pertaining  to  lithographic  printing, 
COMAR  26.11. 19.11D  and  E,  submitted 
on  April  5, 1991.  On  Jime  8, 1993, 
Maryland  submitted  a  SIP  revision 
including  amendments  to  Maryland’s 
generic  VOC  RACT  regulation.  COMAR 
26.11. 19.02G.  EPA  has  determined  that 
is  appropriate  to  conduct  rulemaking  on 
the  generic  VOC  RACT  provision, 
COMAR  26.11. 19.02G,  in  a  separate 
rulemaking  on  the  June  8, 1993 
Maryland  submittal.  Therefore,  EPA  is 
withdrawing  its  proposed  approval  of 
COMAR  26.1 1.19.02G. 

This  action  approves  all  revisions  for 
which  EPA  proposed  approval  on 
September  27, 1993  (58  FR  50307), 
except  COMAR  26.11. 19.02G  and 
26.11. 19. llD  and  E.  These  revisions 
include  corrections  to  deficiencies  in 
regulations  covering  source  categories 
for  which  EPA  has  issued  a  control 
techniques  guidance  document  (CFG), 
major  VOC  sources  (having  the  potential 
to  emit  >  100  tons  VOC  per  year)  for 
which  EPA  has  not  issued  a  CTG  (non- 
CTG  sources),  and  minor  non-CTG 
sources. 

Specifically,  this  action  is  approving 
the  following  revisions  to  COMAR 
26.11.01.01,  26.11.02.03,  26.11.06.01, 
26.11.06.06A,  B  and  E,  26.11.13.01, 
26.11.13.02,  26.11.13.03,  26.11.13.05, 
26.11.13.06,  26.11.19.01B, 
26.11.19.02A-F.  26.11.19.07, 
26.11.19.10,  26.11. 19.11A-C, 
26.11.19.12,  26.11.19.13,  26.11.19.14B, 
and  26.11. 19.15A  and  B  of  the  Maryland 
ozone  SIP: 

(1)  The  revision,  addition,  and 
deletion  of  definitions  for  certain  terms 


to  conform  with  EPA  guidance  (COMAR 
26.11.01.01,  General  Administrative 
Provisions-Definitions); 

(2)  The  revision  of  applicability 
criteria  for  permits  to  construct  or 
modify  fcM*  motor  vehicle  gasoline 
storage  tanks  in  Maryland’s 
nonattainment  areas  (COMAR 
26.11.02.03,  Sources  and  Installations 
Subject  to  Permits  to  Construct  and 
Approvals); 

(3)  The  addition  of  definitions  for 
certain  terms  to  conform  with  EPA 
guidance  (GOMAR  26.11.06.01,  General 
Emission  Standards,  Prohibitions  & 
Restrictions-Definitions); 

(4)  The  revision  of  the  applicability, 
compliance,  and  exemption  provisions 
of  Maryland’s  minor  non-CTG  VOC 
source  regulation  (COMAR 
26.11.06.06A,  B  and  E,  General 
Emission  Standards,  Prohibitions  & 
Restrictlons-Volatile  Organic 
Compounds); 

(5)  The  revision,  addition,  and 
deletion  of  definitions  for  certain  terms 
to  conform  with  EPA  guidance  (COMAR 
26.11.13.01,  Control  of  Gasoline  and 
Volatile  Organic  Compoimd  Storage  and 
Handling-Definitions); 

(6)  The  clarification  of  the 
applicability  of  Maryland’s  gasoline  and 
VOC  storage  regulation  (COMAR 
26.11.13.02,  Control  of  Gasoline  and 
Volatile  Organic  Compound  Storage  and 
Handling-Applicability  and 
Exemptions); 

(7)  iTie  revisions  to  Maryland’s  large 
storage  tank  RACT  regulation  to 
conform  with  EPA  guidance  (COMAR 
26.11.13.03,  Control  of  Gasoline  and 
Volatile  Organic  Compound  Storage  and 
Handling-La^e  Storage  Tanks); 

(8)  The  revisions  to  Maryland’s  tank 
truck  leak  regulation  to  conform  with 
EPA  guidance  (COMAR  26.11.13.05, 
Control  of  Gasoline  and  Volatile  Organic 
Compound  Storage  and  Handling- 
Gasoline  Leaks  from  Tank  Trucks); 

(9)  The  clarification  of  a  CFR 
reference  in  Maryland’s  gasoline  Reid 
Vapor  Press\ire  regulation  (COMAR 
26.11.13.06,  Control  of  Gasoline  and 
Volatile  Organic  Compound  Storage  and 
Handling-Gasoline  Reid  Vapor  Pressure 
(RVP)); 

(10)  The  revision  and  addition  of 
definitions  for  certain  terms  to  conform 
with  EPA  guidance  (COMAR 
26.ll.19.0lB,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Definitions): 

(11)  The  revisions  to  outline 
applicability,  compliance  methods, 
testing,  reporting,  and  general 
requirements  for  Maryland’s  CTG  and 
non-CTG  VOC  regulations,  in  ’ 
accordance  with  EPA  guidance.  As 
noted  above,  EPA  is  withdrawing  its 
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proposed  approval  of  COMAR 
26.11. 19.02G,  and  will  conduct 
rulemaking  on  this  provision  in  a 
separate  rulemaking  on  Maryland’s  June 
8, 1993  submittal.  (COMAR 
26. 11.1 9.02 A-F,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Applicability,  Determining  Compliance, 
Reporting,  and  General  Requirements); 

(12)  The  revisions  to  Maryland’s 
paper,  fabric,  and  vinyl  coating 
regulation  to  clarify  its  applicabiUty 
(COMAR  26.11.19.07,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Paper,  Fabric,  and  Vinyl  Coating): 

(13)  The  deletion  of  definitions  for 
certain  term  which  no  longer  appear  in 
Maryland’s  graphic  arts  regulation, 
revision  of  a  definition  for  a  term  to 
conform  with  EPA  guidance,  and 
revisions  to  clarify  applicability  and 
correct  deficiencies  to  make  this 
regulation  conform  with  the  applicable 
CTG  (COMAR  26.11.19.10,  Volatile 
Organic  Compounds  firom  Specific 
Processes-Graphic  Arts); 

(14)  The  addition  of  non-€TG  VOC 
RACT  regulations  for  sheet-fed  paper 
coating  and  plastic  parts  coating,  and 
definitions  for  related  terms  (COMAR 
26. 11.19. 11 A-C,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Other  Miscellaneous  Printing  and 
Coating); 

(15)  %e  addition,  revision,  and 
deletion  of  terms  to  conform  with  EPA 
guidance,  and  the  correction  of 
deficiencies  in  Maryland’s  dry  cleaning 
regulations  to  conform  with  the 
applicable  CTGs  (COMAR  26.11.19.12, 
Volatile  Organic  Compounds  from 
Specific  Processes-Diy  Cleaning 
Installations); 

(16)  The  revision  and  clarification  of 
applicability  criteria  in  Maryland’s 
miscellaneous  metal  parts  regulation  to 
conform  with  the  CTG  (COMAR 
26.11.19.13,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Miscellaneous  Metal  Coating); 

(17)  The  revision  of  an  emission 
standard  in  Maryland’s  synthetic 
pharmaceutical  manufacturing 
regulation  to  correct  a  deficiency  and 
make  this  regulation  conform  with  the 
applicable  CTG  (COMAR  26.11.19.14B, 
Volatile  Organic  Compounds  from 
Specific  Processes-Manufacture  of 
Synthetic  Pharmaceutical  Products): 
and 

(18)  The  addition  of  RACT  regulations 
for  non-CTG  source  categories,  paint, 
resin,  and  adhesive  manufacturing,  and 
the  addition  of  definitions  for  related 
terms  (COMAR  26.11.19.15A  and  B, 
Volatile  Organic  Compoimds  from 
Specific  Processes-Paint,  Resin  and 
Adhesive  Manufacturing  and  Adhesive 
Application). 


Other  specific  requirements  of  these 
revisions,  cind  the  rationale  for  EPA’s 
action  are  explained  in  the  NPR  and 
will  not  be  restated  here.  No  public 
comments  were  received  on  the  NPR. 

Final  Action 

EPA  is  approving  revisions  to 
COMAR  26.11.01.01,  26.11.02.03, 
26.11.06.01,  26.11.06.06A,  B  and  E, 
26.11.13.01,  26.11.13.02,  26.11.13.03, 
26.11.13.05,  26.11.13.06,  26.11. 19.01B, 
26.11.19.02A-F,  26.11.19.07, 
26.11.19.10,  26.11. 19.11A-C, 
26.11.19.12,  26.11.19.13,  26.11. 19.14B, 
and  26.11.19.15A  and  B  of  Maryland’s 
ozone  SIP,  submitted  by  Maryland  on 
April  5, 1991. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action,  pertaining  to  corrections 
to  VOC  regulations  in  the  Maryland 
ozone  SIP,  has  been  classified  as  a  Table 
3  action  for  signature  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  fix)m  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  30, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action,  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
.pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Dated:  October  27, 1994. 

W.T.  Wiseniewski, 

Acting  Regional  Administrator,  Region  U. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(  102)  to  read  as 
follows: 

•  §  52. 1 070  Identification  of  plan. 
***** 

(c)  *  *  * 

(102)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
April  5, 1991  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  April  5, 1991  from  the 
Maryland  Department  of  the 
Environment  transmitting  addition, 
deletions,  and  revisions  to  Maiydand’s 
State  Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Maryland’s  air  quality  regulations. 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

(B)  The  following  revisions  to  the 
provisions  of  COMAR  26.11,  adopted  by 
the  Secretary  of  Health  and  Hygiene  on 
June  10, 1987,  effective  August  10,  1987: 

(1)  Amendments  to  COMAR 
26.11. 06. 06B  (proposed  as 
10.18.06.06B),  pertaining  to  control  of 
Volatile  organic  compounds  from 
installations. 

(2)  Addition  of  new  section  COMAR 
26.11.06.06E,  (proposed  as 
10.18.06.06E),  exemptions. 

(3)  Amendments  to  COMAR 
26.11. 19. OlB,  (proposed  as  COMAR 
10.18. 21.01B),  including  the  addition  of 
the  definitions  for  the  terms  adhesive 
and  exempt  solvent,  the  renumbering  of 
all  definitions. 

(4)  Amendments  to  COMAR 
26.11.19.02B-F,  (proposed  as  COMAR 
10.18. 21. 02B-F),  pertaining  to 
compliance  methods,  methods  of 
assessing  compliance,  test  methods, 
computations,  and  reporting. 

(5)  Amendments  to  COMAR 
26.11. 19. lOB,  (proposed  as  COMAR 
10.18.21, lOB),  pertaining  to 
applicability  and  exemptions  for 
graphic  arts  sources. 

(6)  Amendments  to  COMAR 
26.11.19.13,  (proposed  as  COMAR 
10.18.21.13),  pertaining  to 
miscellaneous  metal  coating. 

(7)  Addition  of  new  section  COMAR 
26.11. 19. 15A  (proposed  as 

10. 18.21. 15A)',  definition  of  terms. 
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(8)  Addition  of  new  section  COMAR 
26.11.19.15B  (proposed  as 
10.18.21. 15B),  standards  for  paint,  resin 
and  adhesive  manufacturing. 

(C)  Amendments  to  COMAR 
26.11.19.12  (proposed  as  COMAR 
10.18.21.12),  pertaining  to  dry  cleaning 
installations,  including  the  addition  of 
new  sections  E  and  F,  pertaining  to 
equipment  specifications,  emission 
standards,  and  compliance 
determinations  for  petroleum  solvent 
dry  cleaning  installations,  adopted  by 
the  Secretary  of  the  Environment  on 
April  21, 1989,  effective  June  20, 1989. 

(D)  Amendments  to  COMAR 
26.11.19.12B-F,  pertaining  to 
applicability,  exemptions,  equipment 
specifications,  emission  standards,  and 
compliance  determinations  for 
perchloroethylene  and  petroleum 
solvent  dry  cleaning  installations, 
adopted  by  the  Secretary  of  the 
Environment  on  May  17,- 1990,  effective 
July  16, 1990. 

(E)  The  following  revisions  to  the 
provisions  of  COMAR  26.11,  adopted  by 
the  Secretary  of  the  Environment  on 
March  9, 1991,  effective  May  8, 1991: 

(1)  Amendments  to  COMAR 
26.11.01.01,  including  the  addition  of 
definitions  for  the  terms  actual 
emissions,  allowable  emissions, 
potential  to  emit,  premises,  and 
reasonably  available  control  technology 
(RACT);  deletion  of  the  definition  for 
the  term  Ringelmann  Smoke  Chart; 
amendments  to  definitions  for  the  terms 
New  Source  Impacting  on  a  Non- 
Attainment  Area  (NSINA)  and  volatile 
organic  compound  (VOC);  and 
renumbering  of  all  definitions. 

(2)  Amendments  to  COMAR 
26.11.02.03A(6)(k)(vii),  pertaining  to 
permits  to  construct  or  modify  for  motor 
vehicle  gasoline  storage  tanks. 

(3)  The  addition  of  new  section 
COMAR  26.11.06.01,  definitions  for  the 
terms  installation  and  process  line. 

(4)  Amendments  to  COMAR 
26.11.06.06A,  B  and  E,  pertaining  to 
applicability,  control,  and  exemptions 
for  sources  of  volatile  organic 
compounds. 

(5)  The  deletion  of  existing  COMAR 
26.11.13,  pertaining  to  gasoline  and 
volatile  organic  compound  storage  and 
handling. 

(6)  The  addition  of  new  COMAR 
26.11.13.01,  .02,  .03,  .05,  and  .06, 
pertaining  to  definitions,  applicability, 
and  exemptions  for  gasoline  and  volatile 
organic  compounds  storage  and 
handling,  large  storage  tanks,  gasoline 
leaks  ft-om  tank  trucks,  and  Reid  Vapor 
Pressure. 

(7)  Amendments  to  COMAR 
26.11.19.01B,  addition  of  the  definition 


for  the  term  transfer  efficiency, 
amendments  to  the  definition  for  the 
term  coating. 

(8)  Amen^ents  to  COMAR 
26.11, 19.02A-F,  pertaining  to 
applicability,  compliance  methods, 
methods  of  assessing  compliance,  test 
methods,  computations,  and  reporting 
for  volatile  organic  compound 
regulations. 

(9)  Amendments  to  COMAR 
26.11.19.07,  the  addition  of  new  section 
B  and  revisions  to  new  section  C  (former 
section  B),  pertaining  to  paper,  fabric, 
and  vinyl  coating. 

(10)  Amendments  to  COMAR 

26.11. 19.10A,  the  deletion  of  definitions 
for  the  terms  high  velocity  hot-air  dryer, 
letterpress  methods,  lithographic 
methods,  and  roll  printing;  revisions  to 
the  definition  for  the  term  web  printing; 
and  renumbering  of  all  definitions. 

(11)  Amendments  to  COMAR 
26.11.19.10B  and  C,  pertaining  to 
graphic  arts,  including  the  deletion  of 
existing  section  C  and  the  addition  of 
new  section  C. 

(12)  The  addition  of  new  COMAR 
26.11.19.11A,  B,  and  C,  pertaining  to 
sheet-fed  paper  and  plastic  parts 
coating,  .including  definitions  for  the 
terms  fountain,  letterpress  printing, 
lithographic  printing,  plastic  parts 
coating,  and  sheet-fed  coating. 

(13)  Amendments  to  COMAR 
26.11. 19. 13B  and  C,  pertaining  to 
miscellaneous  metal  coating. 

(14)  Amendments  to  COMAR 
26.11. 19.14B,  pertaining  to  synthesized 
pharmaceutical  products. 

(15)  Amendments  to  COMAR 
26.11. 19.15A  and  B,  pertaining  to  paint, 
resin,  and  adhesive  manufacturing, 
including  revisions  to  definitions  for  the 
terms  adhesive  application,  resin  thin 
down  tank,  specialty  footwear 
manufacturing,  specialty  spiral  tube 
winding,  spiral  tube  winding,  and  spiral 
wound  tube  impregnating  and  curing, 
the  deletion  of  the  definition  for  the 
term  honeycomb  core  installation,  and 
the  renumbering  of  all  definitions. 

(ii)  Additional  material. 

(A)  Remainder  of  April  5, 1991  State 
submittal  pertaining  to  COMAR 
26.11.01.01,  26.11.02.03,  26.11.06.01, 
26.11.06.06A,  B  and  E,  26.11.13.01, 
26.11.13.02,  26.11.13.03,  26.11.13.05, 
26.11,13.06,  26.11. 19.01B, 

26.11. 19.02A-F,  26.11.19.07, 
26.11.19.10,  26.11. 19.11A-C, 
26.11.19.12,  26.11.19.13,  26.11. 19.14B, 
and  26.11.19.15A  and  B. 

(B)  Letter  of  April  17, 1992  from  the 
Maryland  Department  of  the 
Environment  clarifying  thg  intent  of  its 
April  5, 1991  letter  transmitting 
additions,  deletions,  and  revisions  to 
Maryland’s  State  Implementation  Plan. 


(C)  Letter  of  October  18, 1993  from  the 
Maryland  Department  of  the 
Environment  formally  withdrawing 
revisions  to  COMAR  26.11. 19. IID  and 
E,  pertaining  to  lithographic  printing, 
from  consideration  as  revisions  to 
Maryland’s  State  Implementation  Plan. 

*  *  *  *  .  * 

(FR  Doc.  94-29293  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  6S60-60-F 

40  CFR  Part  271 

[FRL-5109-9] 

South  Carolina;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  South  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  South  Carolina’s  revisions 
consist  of  the  Corrective  Action 
provisions  promulgated  July  15, 1985, 
and  the  Land  Disposal  Restrictions  for 
First  Thirds  and  Second  Thirds  Wastes 
promulgated  August  17, 1988,  and  June 
23, 1989.  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  South 
Carolina’s  applications  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  South  Carolina’s 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  South 
Carolina’s  hazardous  waste  program 
revisions.  South  Carolina’s  program 
revisions  are  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  South 
Carolina’s  program  revisions  shall  be 
effective  January  30, 1995,  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  South  Carolina’s 
program  revision  applications  must  be 
received  by  the  close  of  business, 
December  29, 1994. 

ADDRESSES:  Copies  of  South  Carolina’s 
program  revision  applications  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  South  Carolina 
Department  of  Health  and 
Environmental  Control,  2600  Bull 
Street,  Columbia,  South  Carolina  29201, 
U.S.  EPA  Region  IV,  Library,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365;  (404)  347^216.  Written 
comments  should  be  sent  to  Al  Hanke 
at  the  address  listed  below. 
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FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief.  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA”  or  “the  Act”),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984, 
hereinafter  “HSWA”)  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization”  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

In  accordance  with  Part  271, 

§  271.21(a)  of  Title  40  of  the  Code  of 
Federal  Regulations  (40  CFR  271.21(a)), 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 


Federal  requirements 

HSWA  or  FR 
notice 

Promulga¬ 

tion 

State  authority 

Corrective  action  . . . - . 

50  FR  28702  . 

7/15/85 

264.90(a) 

264.101(a) 

264.404(b) 

R.61-87.11D.2 

Land  disposal  restrictions  for  First  Third  Scheduled  Wastes  — . 

53  FR  31138 . 

8/17/88 

264.1 3(b)(7)(iii) 

264.1 3(b)(7)(iii)(A) 
264.13(b)(7)(iii)(B) 

264.1 3(b)(7)(iii)(B)(1) 
264.13(b)(7)(iii)(B)(2) 
264.73(b)(10) 

264.73(b)(11) 

264.73(b)(12) 

264.73(b)(13) 

264.73(b)(14) 

• 

264.73(b)(15) 

264.73(b)(16) 

265.13(b)(7)(iii) 

265.1 3(b)(7)(iii)(A) 

265.1 3(b)(7)(iii)(B) 
265.13(b)(7)(iii)(B)(1) 
265.13(b)(7)(iii)(B)(2) 
265.73(b)(8) 

265.73(b)(9) 

265.73(b)(10) 

265.73(b)(11) 

265.73(b)(12) 

revisions  are  necessitated  by  changes  to 
EPA’s  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  South  Carolina 

South  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  November  22, 1985.  South 
Carolina  received  authorization  for 
revisions  to  its  program  on  September 
13, 1987.  South  Carolina  most  recently 
received  final  authorization  effective 
April  12, 1993,  for  the  Toxicity 
Characteristic  Revisions  (58  FR  7867, 
February  10, 1993).  On  August  5, 1994, 
South  Carolina  submitted  a  program 
revision  application  for  additional 
program  approval  which  addressed 
concerns  with  a  previous  submission. 
Today,  South  Carolina  is  seeking  final 
authorization  for  certain  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  South  Carolina’s 
revisions  and  has  made  an  immediate 
final  decision  that  South  Carolina’s 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  Corrective  Action 
and  the  First  Thirds  and  Second  Thirds 
provisions  of  the  Land  Disposal 
Restrictions  to  South  Carolina.  The 
public  may  submit  written  comments  on 
EPA’s  immediate  final  decision  up  until 
December  29, 1994. 

Copies  of  South  Carolina’s 
applications  for  these  program  revisions 
are  available  for  inspection  and  copying 


at  the  locations  indicated  in  the 
“Addresses"  section  of  this  notice. 

Approval  of  South  Carolina’s  program 
revisions  shall  become  effective  January 
30, 1994,  unless  an  adverse  comment 
pertaining  to  the  State’s  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reyerses  the  decision. 

EPA  issues,  administers,  and  enforces 
RCRA  hazardous  waste  permits,  or 
portions  of  permits,  that  contain 
conditions  based  upon  the  Federal 
program  provisions  for  which  the  State 
has  not  received  authorization.  Upon 
the  effective  date  of  this  authorization 
EPA  will  suspend  issuance  of  any 
further  permits  under  the  provisions  for 
which  the  State  is  being  authorized. 

Any  permits,  or  portions  of  permits,  that 
were  issued  by  EPA  prior  to  the 
effective  date  of  this  authorization  will 
be  terminated  pursuant  to  40  CFR 
124.5(d).  Those  permits,  or  portions  of 
permits,  issued  by  EPA  not  terminated 
pursuant  to  40  CFR  124.5(d)  will  either 
(1)  be  modified  to  allow  for  an  earlier 
expiration  date  pursuant  to  40  CFR 
270.41(a)  or  (2)  administered  by  the 
State  until  the  permit  is  reissued. 

South  Carolina  is  today  seeking 
authority  to  administer  the  following 
federal  requirements  promulgated  July 
15,  1985,  August  17,  1988,  and  June  23, 
1989. 
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State  authority 


265.73(b)(13) 

265.73(b)(14) 

266.20(b) 

268.1(c)(3) 

268.1(c) 

268.1(d) 

268.4(a)(2) 

268.4(a)(2)(i) 

268.4(a)(2)(ii) 

268.4(a)(2)(iii) 

268.4(a)(2)(iv) 

.  268.5(h)(2) 

268.6(a)(4) 
268.6(a)(5) 
268.6(c) 
268.6(c)(1) 
268.6(0(1  )(i)-(ix) 
268.6(c)(2) 
268.6(c)(3) 
268.6(c)(4) 
268.6(c)(5) 
268.6(c)(5)(i)-(iii) 
268.6(d) 

268.6(e). 

268.6(e)(1) 

268.6(e)(2) 

268.6(0 

268.6(0(1) 

268.6(0(2) 

268.6(0(3) 

268.6(g) 

268.6(h) 

268.6(i) 

268.60) 

268.6(k) 

268.6(0 

268.6(m) 

268.6(n) 

268.7(a) 

268.7(a) 

268.7(a)(1) 

268.7(a)(2) 

268.7(a)(3) 

268.7(a)(3)(0 

268.7(a)(3)(ii) 

268.7(a)(3)(iii) 

268.7(a)(3)(iv) 

268.7(a)(3)(v) 

268.7(a)(4) 

268.7(a)(4)(0 

268.7(a)(4)(i0 

268.7(a)(4)(iii) 

268.7(a)(5) 

268.7(a)(7)  . 

268.7(b) 

268.7(b)(1) 

268.7(b)(2) 

268.7(b)(3) 

268.7(b)(4) 

268.7(b)(5) 

268.7(b)(6) 

268.7(b)(7) 

268.7(b)(7)(iHiv) 

268.7(b)(8) 

268.7(c) 

268.7(0(1  H3) 

268.8(a) 

268.8(a)(1) 

268.8(a)(2) 

268.8(a)(2)(i) 

268.6(a)(3) 

268.8(a)(2)(ii) 

268.8(a)(3)(iHii) 
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Federal  requirements 


HSWA  or  FR 
notice 


Land  disposal  restrictions  amendments  to  First  Third  Scheduled  Waste  . .  54  FR  18836 

Land  disposal  restrictions;  correction  to  the  First  Third  Scheduled  Wastes  .  54  FR  36967 
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Federal  requirements 


HSWA  or  FR 
notice 


Promulga¬ 

tion 


State  authority 


Land  disposal  restrictions  for  Second  Third  Scheduled  Wastes 


Land  disposal  restrictions 


54  FR  26594 


51  FR  40572 


6/23/89 


11/7/86 


268.8(b) 

268.8(c)(2) 

268.8(d) 

268.32(0 

268.33(a) 

268.33(0 

268.44(h) 

268.50(d) 

268.34(a) 

268.34(b) 

268.34(c) 

268.34(c)(1) 

268.34(c)(2) 

268.34(d) 

268.34(e) 

268.34(0 

268.34(0(1) 

268.34(0(2) 

268.34(g) 

268.34(h) 

268.34(i) 

268.41(a) 
268.42(a)(3) 
268.42(a)  _ 
268.43(a) 
268.43(b) 

260.1(a) 

260.1  (b)(1Hb)(4) 
260.2(a) 

260.2(b) 

260.3 

260.10 

260.20(a) 

260.1(a)(1) 

260.4(c) 

260.4(d)(1) 

261.5(b) 

261.5(c) 

261.5(e) 

261.5(0(2) 

261.5(g)(2) 

261.6(a)(3) 

261.6(c)(1)  ■ 

261.7(a)(1)(ii) 

261.7(a)(2)(ii) 

261.20(b) 

261.30(c) 

262.11(d) 

263.12 

264.-1  (h) 

264.13(a)(1) 

264.13(b)(6) 

264.13(b)(7) 

264.73(b)(3) 

264.73(b)(10) 

264.73(b)(11) 

264.73(d)(12) 

264.73(b)(13) 

264.73(b)(14) 

265.1(C) 

265.13(a)(1) 

265.13(b)(6) 

265.13(b)(7) 

265.73(b)(3) 

265.73(b)(8) 

265.73(b)(9) 

265.73(b)(10) 

265.73(b)(11) ' 

265.73(b)(12) 

268.1(a) 

268.1(b) 

1  268.1  (0(1  Hc)(4) 
■  268.2(a) 
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Federal  requirements 


HSWA  or  FR 
notice 


Promulga¬ 

tion 


State  authority 


268.2(b) 

268.3 

268.4(a) 

268.4(a)(1) 

268.4(a)(2) 

268.4(a)(3) 

268.4(a)(3)(i) 

268.4(a)(3)(ii) 

268.4(a)(3)(iii) 

268.4(a)(4) 

268.7(a) 

268.7(a)(1)(i-iv) 

268.7(a)(2) 

268.7(a)(2)(i) 

268.7(a)(2)(ii) 

268.7(a)(3) 

268.7(a)(4) 

268.7(b) 

268.7(b)(1)(i-iv) 

268.7(b)(5) 

268.7(b)(5)(i) 

268.7(b)(5)(ii) 

268.7(c) 

268.30(a) 

268.30(a)(1) 

268.30(a)(2) 

268.30(a)(3) 

268.30(b) 

268.30(c) 

268.30(c)(1) 

268.30(c)(2) 

268.30(c)(3) 

268.31(a) 

268.31(d) 

268.31(d)(1) 

268.31(d)(2) 

268.31(d)(3) 

268.31(c) 

268.40 

268.41(a) 

268.41(b) 

268.42(a) 

268.50(a) 

268.50(a)(1) 

268.50(a)(2) 

268.50(a)(2)(i) 

268.50(a)(2)(ii) 

268.50(a)(3) 

268.50(b) 

268.50(c) 

268.50(d) 

268.50(e) 

Appendix  I 

Appendix  II 

270.14(b)(21) 

270.32 


With  the  passage  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  responsibilities  for  hazardous 
waste  permitting  in  South  (Carolina  were 
split  between  EPA  and  the  State.  EPA 
continued  to  administer  and  enforce 
federal  permits  issued  prior  to  Anal 
authorization.  Upon  final  authorization 
of  the  State  program  for  those  provisions 
specified  above,  EPA  will  suspend 
issuance  of  federal  permits  in  those 
areas  for  which  the  State  is  receiving 


authorization.  Additionally,  EPA  will  • 
terminate,  pursuant  to  40  CFR  124.5(d), 
federal  permits  or  portions  of  permits 
containing  those  provisions  specified 
above  and  issued  prior  to  the  effective 
date  of  this  authorization.  A  discussion 
of  how  South  Carolina  and  EPA  will 
delineate  permitting  responsibilities  is 
contained  in  the  EPA-South  Carolina 
Memorandum  of  Agreement. 

South  Carolina  is  not  authorized  to 
operate  the  federal  program  on  Indian  , 
lands.  This  authority  remains  with  EPA 


unless  provided  otherwise  in  a  future 
statute  or  regulation. 

C.  Decision 

I  conclude  that  South  Carolina’s 
applications  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Carolina  is  granted 
Anal  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

South  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
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disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approv^  authorities.  South 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013,  and  7003  of  RCRA.  ^ 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  South  Carolina’s 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority’  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disix>sal  Act  as 
amended  (42  U.S.C.  6912(a),  6926, 6974(b)). 

Dated:  November  1, 1994. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

(FR  Doc.  94-28715  Filed  11-28-94;  8:45  am) 
BU.LtNG  CODE  6660-60-e 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-01;  RM-8498] 

Radio  Broadcasting  Services;  Moapa 
Valley,  Nevada 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Quinton  W.  Goode,  allots 
Channel  284A  to  Moapm  Valley,  NV,  as 
the  community’s  first  local  FM 
transmission  service.  See  59  FR  41428, 
August  12, 1994.  Chaimel  284A  can  be 
allotted  to  Moapa  Valley  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  36-31-30 
North  Latitude  and  114-24-56  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  January  6, 1995.  The 
window  period  for  filing  applications 
will  open  on  January  6, 1995,  and  close 
on  February  6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  94-91, 
adopted  November  14, 1994,  and 
released  November  22, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  14rf. 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Moapa  Valley,  Channel  284A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-29257  Filed  11-28-94;  8:45  am) 
BtUINO  CODE  <712-01-E 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1837  and  1852 
RIN  2700-AB77 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Pension  Portability 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  policies 
regarding  pension  portability  under 
NASA  contracts.  It  amends  NASA’s 
policies  dealing  with  vesting  period 
requirements,  flowdown  to 
subcontractors,  and  sets  forth  the 
conditions  when  pension  portability 
would  be  appropriate,  "rhe  rule 
establishes  more  consistent  treatment  of 
the  vesting  period  and  subcontractor 
flowdown  issues. 

EFFECTIVE  DATE:  December  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  Le  Cren,  (202)  358-0444. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  19, 1994,  a  proposed  rule  to 
amend  the  NFS  to  revise  NASA’s 
regulation  on  pension  portability  was 
published  in  the  Federal  Register  (59 
FR  18518)  for  comment.  All  comments 
were  reviewed.  No  changes  were  made 
as  a  result  of  the  comments.  However, 
a  review  of  the  proposed  rule  in 
response  to  one  of  the  comments 
disclosed  the  omission  of  a  comma  in 
1852.237-71(a)(ii)  between  “defined 
contribution  plan”  and  “or  a  multiparty 
benefit  plan.”  The  comma  is  in  the 
existing  clause  at  1852.237-71  but  had 
been  inadvertently  omitted  in  the 
proposed  rule.  The  final  rule  restores 
the  comma. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1837 
and  1852 

Government  procurement. 

Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1837  and 
1852  are  amended  as  follows: 
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1.  The  authority  citation  for  48  CFR 
parts  1837  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1837— SERVICE  CONTRACTING 

2.  Suhpart  1837.1  is  revised  to  read  as 
follows: 

Subpart  1837.1 — Service  Contracts— 
General 

1837.101  Definitions. 

1837.110  Solicitation  provisions  and 
contract  clauses. 

1837.170  Pension  portability. 

Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1837.1 — Service  Contracts — 
General 

1837.101  Definitions. 

Pension  portability  means  the 
recognition  and  continuation  in  a 
successor  service  contract  of  the 
predecessor  service  contract  employees’ 
pension  rights  and  benefits. 

1837.110  Solicitation  provisions  and 
contract  clauses. 

The  contracting  officer  shall  use  the 
clause  at  1852.237-71,  Pension 
Portability,  in  a  solicitation,  contract  or 
negotiated  contract  modification  for 
additional  work  when  the  procurement 
officer  determines,  in  accordance  with 
the  requirements  of  1837.170,  that 
pension  portability  is  in  the 
Government’s  best  interest. 

1837.170  Pension  portability. 

(a)  It  is  NASA’s  policy  not  to  require 
pension  portability  in  service  contracts. 
However,  pension  portability 
requirements  may  be  included  in  a 
solicitation,  contract,  or  contract 
modification  for  additional  work  under 
the  following  conditions: 

(1) (i)  There  is  a  continuing  need  for 
the  same  or  similar  services  for  a 
minimum  of  five  years  (inclusive  of 
options)  and,  if  and  when  the  contractor 
changes,  a  high  percentage  of  the 
predecessor  contractor’s  employees  are 
expected  to  remain  with  the  program;  or 

(ii)  Where  the  employees  under  a 
predecessor  contract  were  covered  by  a 
portable  pension  plan,  a  follow-on 
contract  or  a  contract  consolidating 
existing  services  shall  include  pension 
portability  as  long  as  the  total  contract 
period  covered  by  the  plan,  past  and 
future,  covers  five  years. 

(2)  Only  defined  contribution  plans, 
or  multiparty  defined  benefit  plans 
operated  under  a  collective  bargaining 
agreement  where  the  plan  follows  the 
employee  instead  of  the  employer,  shall 
be'permitted  in  the  portability 
provisions; 


(3)  Vesting  shall  be  100  percent  at  the 
earlier  of  one  year  of  continuous 
employee  service  or  contract 
termination; 

(4)  There  is  a  clear  description  of  the 
plan,  including  coverage  regarding 
service,  pay,  liabilities,  vesting, 
termination,  and  benefits  from  prior 
contracts,  as  appropriate;  and 

(5)  The  procurement  officer  has  made 
a  written  determination  that  such  a 
provision  is  in  the  Government’s  best 
interest,  including  the  facts  supporting 
that  determination. 

(b)  The  procurement  officer  shall 
maintain  a  record  of  all  written 
determinations  that  the  use  of  pension 
portability  is  in  the  (jovemment’s  best 
interest. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.237-71  is  revised  to 
read  as  follows: 

1852.237-71  Pension  portability. 

As  prescribed  at  1837.110(a),  insert 
the  following  clause: 

Pension  Portability 
(Nov  1994) 

(a)  In  order  for  p>ension  costs  attributable 
to  employees  assigned  to  this  contract  to  be 
allowable  costs  under  this  contract,  the  plans 
covering  such  employees  must: 

(i)  Comply  with  all  applicable  Government 
laws  and  regulations; 

(ii)  Be  a  defined  contribution  plan,  or  a 
multiparty  defined  benefit  plan  operated 
under  a  collective  bargaining  agreement.  In 
either  case,  the  plan  must  be  portable,  i.e., 
the  plan  follows  the  employee,  not  the 
employer; 

(iii)  Provide  for  100  percent  employee 
vesting  at  the  earlier  of  one  year  of 
continuous  employee  service  or  contract 
termination;  and 

(iv)  Not  be  modified,  terminated,  or  a  new 
plan  adopted  without  the  prior  written 
approval  of  the  cognizant  NASA  Contracting 
Officer. 

(b)  The  Contractor  shall  include  paragraph 
(a)  of  this  clause  in  all  subcontracts  for 
continuing  services  under  a  service  contract 
where  (1)  the  prime  contract  requires  pension 
portability,  (2)  the  subcontracted  labor 
dollars  (excluding  any  burdens  or  profit/fee) 
exceed  $2,500,000  and  ten  percent  of  the 
total  prime  contract  labor  dollars  (excluding 
any  burdens  or  profit/fee),  and  (3)  the 
conditions  at  1837.170  are  satisfied. 

[FR  Doc.  94-29273  Filed  11-28-94;  8:45  am) 
BILUNG  COO€  7S1(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  74-14;  Notice  93] 

RIN  2127-AE46 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  Rule,  correction. 

SUMMARY:  On  September  2, 1993, 

NHTSA  published  a  final  rule 
specifying  that  manufacturers  must 
install  driver  and  front  passenger  side 
air  bags  to  satisfy  the  automatic  crash 
protection  requirements.  The 
amendments  were  effective  March  1, 
1994.  Due  to  a  typographic  error,  the 
regulatory  language  of  the  final  rule  also 
deleted  the  term  “forward-facing”  from 
a  section  specifying  the  type  of  rear 
outboard  designated  seating  positions  at 
which  Type  2  (lap  and  shoulder)  safety 
belts  must  be  installed.  This  error  had 
the  unintended  effect  of  amending  the 
requirements  for  side-facing  and  rear¬ 
facing  rear  outboard  designated  seating 
positions  to  require  the  installation  of 
'Type  2  safety  belts,  instead  of  Type  1 
(lap  only)  safety  belts.  This  notice 
corrects  that  error. 

DATES:  Effective  Date;  The  amendments 
made  in  this  rule  are  effective  November 
22. 1994. 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  December  29, 

1994. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Daniel  Cohen,  Chief,  Frontal  Crash 
Protection  Division,  Office  of  Vehicle 
Safety  Standards,  NRM-12,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 

DC  20590.  Telephone:  (202)  366-2264. 

SUPPLEMENTARY  INFORMATION: 

On  September  2, 1993,  NHTSA 
published  a  final  rule  specifying  that 
manufacturers  must  install  driver  and 
front  passenger  side  air  bags  to  satisfy 
the  automatic  crash  protection 
requirements.  The  amendments  were 
effective  March  1, 1994.  Due  to  a 
typographic  error,  the  regulatory 
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language  of  the  final  rule  also  deleted 
the  term  “forward-facing”  from  a 
section  specifying  the  type  of  rear 
outboard  designated  seating  positions  at 
which  Type  2  (lap  and  shoulder)  safety 
belts  must  be  installed.  This  error  had 
the  unintended  effect  of  amending  the 
requirements  for  side-facing  and  rear¬ 
facing  rear  outboard  designated  seating 
positions  to  require  the  installation  of 
Type  2  safety  belts,  instead  of  Type  1 
(lap  only)  safety  belts.  As  the  agency  did 
not  intend  to  amend  the  requirements 
for  any  rear  seating  positions,  this  notice 
corrects  that  error. 

NHTSA  finds  for  good  cause  that  this 
final  rule  can  be  made  effective 
immediately.  The  September  2, 1993 
final  rule  clearly  was  intended  to  affect 
only  front  outboard  designated  seating 
positions.  This  notice  corrects  a 
typographic  error  which  unintentionally 
amended  the  requirements  for  some  rear 
outboard  designated  seating  positions. 

Rulemaking  Analyses  and  Notices 

Executive  Order  1 2866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation’s 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  “Regulatory'  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  “significant” 
under  the  Department  of 
Transportation’s  regulatory'  policies  and 
procedures.  This  notice  does  not  impose 
any  new  requirements  on 
manufacturers.  It  simply  corrects  a 
typographic  error. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  (^hereby 
certify  that  this  rule  will  nol  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  As 
explained  above,  this  rule  will  not  have 
an  economic  impact  on  any 
manufacturers. 

Paperwork  Reduction  Act 

In  accordance  witli  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act: 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accoj^dance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety- 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1,^50. 

2.  Section  571.208  is  amended  by 
revising  S4. 1.5. 1(a)(3)  to  read  as  follows: 

§  571.208  Standard  No.  208,  Occupant 
crash  protection. 

***** 

S4. 1.5.1  Frontal/angular  automatic 
protection  system. 

(a)  *  *  * 

(3)  At  each  front  designated  seating 
position  that  is  an  “outboard  designated 
seating,  position,”  as  that  term  is  defined 
at  49  CFR  571.3,  and  at  each  forward- 
facing  rear  designated  seating  position 
that  is  a  “rear  outboard  designated 
seating  positions,”  as  that  term  is 
defined  at  S4. 1.4. 2(c)  of  this  standard, 
have  a  Type  2  seat  belt  assembly  that 
conforms  to  Standard  No.  209  and  S7.1 
through  S7.3  of  this  standard,  and,  in 
the  case  of  the  Type  2  seat  belt 
assemblies  installed  at  the  front 
outboard  designated  seating  positions, 
meet  the  frontal  crash  protection 
requirements  with  the  appropriate 
anthropomorphic  test  dummy  restrained 
by  the  Type  2  seat  belt  assembly  in 
addition  to  the  means  that  requires  no 
action  by  the  vehicle  occupant. 
***** 

Issued  on  November  22, 1994. 

Ricardo  Martinez, 

Administrator 

(FR  Doc.  94-29249  Filed  11-28-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  29 

[Docket  No.  TB-93-22] 

Standards;  Amendment  of  Definition 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Department  is  proposing 
to  amend  the  definition  of  “Rework” 
pertaining  to  the  inspection  of  hurley 
tobacco  by  adding  language  requiring 
that  the  average  bale  wei^t  in  a  lot  of 
untied  baled  hurley  not  exceed  100 
poimds. 

DATES:  Comments  should  be  received  on 
or  before  December  29, 1994. 

ADDRESSES:  Send  comments  to  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA), 
Room  502  Annex  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 
Comments  will  be  available  for  public 
inspection  at  this  location  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Tobacco,  AMS,  USDA,  Room 
502  Annex  Building,  P.O.  Box  96456, 
Washington,  D.C  20090-6456, 
Telephone  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  On 
November  17, 1982,  the  Department 
issued  a  final  rule  in  the  Federal 
Register  dealing  with  a  variety  of  issues 
concerning  the  inspection  and  grading 
of  hurley  tobacco,  one  of  which  was  the 
sale  of  untied  hurley  tobacco  in  bales. 
The  final  rule  stated  that  from  that  date 
inspection  and  price  support  would 
only  be  offered  to  hurley  tobacco  tied  in 
hands  or  untied  in  bales  measuring 
approximately  1x2x3  feet.  The  Burley 
Tobacco  Advisory  Committee, 
established  in  1990  and  representing 
producers,  warehouses,  and  buyers,  has 
recommended  an  average  bale  weight  of 
100  pounds  in  order  to  improve 
handling  and  reduce  spoilage  associated 


with  heavy  bales  and  therefore,  improve 
the  image  of  American  hurley.  Based  on 
the  support  for  this  proposal  evidenced 
by  all  segments  of  the  industry,  the 
Department  is  proposing  to  revise  the 
definition  "Rework”  in  Subpart  C, 
Section  29.3053  (b)  to  require  that  the 
bales  in  each  lot  not  exceed  an  average 
weight  of  100  pounds. 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  0MB. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  xmless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
“small  business”  which  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.2)  as  those  having  gross  annual 
revenues  for  the  last  3  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as, those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  Administrator.  Agricultural 
Marketing  Service,  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  not  substantially  affect  the 
normal  movement  of  the  commodity  in 
the  meurketplace.  Compliance  with  Ais 
proposed  rule  would  not  impose 
substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  would 
not  alter  the  market  share  or  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  would  in  no  way 
affect  normal  competition  in  the 
marketplace. 

The  information  collection  has  been 
submitted  for  approval  to  OMB  under 
Docket  0581-0056. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  the 


proposal  may  file  them  with  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456,  not  later 
than  December  29, 1994. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  Committees, 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  the 
regulations  at  7  CFR  Part  29  be  amended 
as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  C — Standards 

1.  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511b,  511m,  and  51  Ir. 

2.  Paragraph  (b)  of  §  29.3053  would  be 
revised  to  read  as  follows: 

§29.3053  Rework. 
***** 

(b)  Tobacco  not  properly  tied  in 
hands,  not  packed  in  bales 
approximately  1x2x3  feet,  not 
oriented,  not  packed  straight,  bales  not 
opened  for  inspection  when  chosen  by 
a  grader,  lots  exceeding  an  average  bale 
weight  of  100  pounds,  or  otherwise  not 
properly  prepared  for  market. 

Dated:  November  21, 1994. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc  94-29387  Filed  11-28-94;  8:45  am) 
BtLUNG  COOC  341(M)2-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  FV94-966-3PR] 

Tomatoes  Grown  in  Florida; 
Reapportionment  of  Membership  on 
the  Florida  Tomato  Committee 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY;  This  proposed  rule  would 
reapportion  producer  membership  on 


C0920 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Proposed  Rules 


the  12-member  Florida  Tomato 
Committee  (Committee)  established 
under  the  Federal  marketing  order 
regulating  the  handling  of  tomatoes 
grown  in  Florida.  For  the  purposes  of 
membership,  the  production  area  is 
divided  into  four  geographic  districts. 
The  membership  in  District  1  would  be 
reduced  from  three  to  two  members  and 
the  membership  in  District  3  would  be 
increased  from  three  members  to  four 
members.  This  reapportionment  reflects 
shifts  in  acreage  within  the  districts  and 
shipments  from  the  districts  in  recent 
years,  and  the  desire  of  the  Committee 
to  provide  equitable  representation  on 
the  Committee.  This  proposal  was 
unanimously  reconunended  by  the 
Committee,  which  is  responsible  for 
local  administration  of  the  marketing 
order. 

DATES:  Comments  must  be  received  by 
December  29, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 

Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX  (202) 
720-5698.  Conunents  should  reference 
the  docket  number,  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shoshana  Avrishon,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2523-S.,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
3610,  or  FAX  (202)  720-5698;  or  Aleck 
Jonas,  Marketing  Specialist,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  Florida 
33883-2276;  (813)  299-4770  or  FAX 
(813)  299-5169. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  966  [7  CFR 
part  966),  both  as  amended,  regulating 
the  handling  of  tomatoes  grown  in 
Florida,  hereinafter  referred  to  as  the 
“order”.  The  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  “Act”. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings,  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law'  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  owm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  75  handlers 
of  Florida  tomatoes  subject  to  regulation 
under  the  marketing  order  and 
approximately  250  producers  in  the 
production  area.  Small  agricultural 
service  firms,  including  tomato 
handlers,  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
the  tomato  handlers  and  producers  may 
be  classified  as  small  entities. 

On  September  8, 1994,  the  Committee 
met  to  discuss,  among  other  issues. 
Committee  representation  among  the 
four  production  area  districts,  and  to 
determine  whether  any  changes  were 
warranted  to  foster  more  equitable 
representation. 


Section  966.22  of  the  order  establishes 
a  Committee  consisting  of  12  producer 
members.  Each  member  has  an 
alternate.  Each  person  selected  as  a 
Committee  member  and  alternate  is 
required  to  be  a  producer,  or  an  officer 
or  an  employee  of  a  corporate  producer, 
in  the  district  for  which  selected  and  a 
resident  of  the  production  area.  The  four 
districts  in  the  production  area  are 
defined  in  §  966.24. 

Section  966.161  of  the  rules  and 
regulations  currently  provides  for 
representation  among  the  four  districts 
as  follows:  (a)  District  1 — three  members 
and  alternates;  (b)  District  2 — two 
members  and  alternates;  (c)  District  3 — 
three  members  and  alternates;  and  (d) 
District  4 — four  members  and  alternates. 
Section  966.25  provides  that  the 
Committee  may  recommend  and 
pursuant  thereto,  the  Secretary  may 
approve,  the  reapportionment  of 
members  among  districts  within  the 
production  area.  In  recommending  any 
such  changes,  the  Committee  is  required 
to  give  consideration  to  various  factors, 
including  shifts  in  tomato  acreage 
withirt  districts  during  recent  years,  and 
the  equitable  relationship  of  committee 
membership  and  districts. 

In  recent  yeeu^.  District  1  has 
represented  about  12  percent  of  total 
industry  shipments  and  12  percent  of 
total  acres  harvested.  Because  of  this, 
the  Committee  believes  that  a  25  percent 
level  of  committee  representation  (four 
of  the  12  Committee  positions)  is  too 
high  for  this  district.  District  3  is  now 
the  largest  producing  district  with  about 
44  percent  of  the  total  acres  harvested, 
and  39  percent  of  total  industry’ 
shipments.  Thus,  with  only  25  percent 
of  the  Committee  members,  District  3  is 
thought  to  be  under-represented  on  the 
Committee. 

To  provide  all  grow’ers  w'ithin  the 
production  area  with  more  equitable 
representation,  the  Committee 
unanimously  recommended  that  one 
member  position  be  transferred  from 
District  1  to  District  3.  District  3  w’ould 
then  be  represented  by  four  members 
and  have  33  percent  of  the  Committee 
members,  while  District  1  would  have 
two  members,  representing  about  1 7 
percent  of  the  Committee  members.  The 
proposed  change  would  bring 
representation  from  these  districts  more 
in  line  with  the  percentages  of  acres 
harvested  and  production  shipped  over 
the  last  four  seasons. 

Districts  2  and  4  currently  are 
represented  by  two  members  (16  percent 
of  total  committee  members)  and  four 
members  (33  percent  of  total  committee 
members),  respectively 

In  recent  seasons.  District  2  has 
represented  about  10  percent  of  total 
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harvested  acreage  and  13  percent  of  the 
shipments.  District  4  has  represented 
about  32  percent  of  the  harvested 
acreage  and  36  percent  of  the 
shipments.  On  the  basis  of  this 
information,  the  Committee  concluded 
that  current  representation  is  fair  and 
appropriate  for  these  two  districts. 

To  implement  the  recommended 
reapportionment  for  Districts  1  and  3, 
paragraphs  (a)  and  (c)  of  §  966.161  of 
Subpart — Rules  and  Regulations  (7  CFR 
parts  966.100  to  966.323)  would  be 
revised  accordingly.  • 

This  proposed  rule  is  intended  to 
provide  for  equitable  and  balanced 
representation  on  the  Committee,  and 
would  not  impose  additional  costs  on 
grow'ers  and  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  30-day  comment  period 
is  provided.  All  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  966  is  proposed  to 
be  amended  as  follows; 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1 .  The  authority  citation  for  7  CFR 
Part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  966.161  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§966.161  [Amended] 

*  *  *  * 

(a)  District  1 — two  members  and  their 
alternates. 

ii  -k  it  it  ii 

(c)  District  3 — four  members  and  their 
alternates.  . 

It  It  it-  It  it 

Dated;  November  21, 1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

IFR  Doc.  9,4-29363  Filed  11-28-94;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 
RIN  3064-AB52 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  propmsed  rulemaking. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC),  is 
proposing  to  amend  a  provision  of  the 
Uniform  Rules  of  Practice  and 
Procedure  pertaining  to  ex  parte 
contacts.  The  Comptroller  of  the 
Currency  (OCC),  Board  of  Governors  of 
the  Federal  Reserve  System  (Board  of 
Governors),  Office  of  Thrift  Supervision 
(OTS),  and  National  Credit  Union 
Administration  (NCUA)  have  all 
proposed  to  make  this  same  change  to 
the  Uniform  Rules,  and  will  be 
publishing  separate  notices  of  proposed 
rulemaking.  The  proposal  is  intended  to 
clarify  that  the  rules’  provisions  relating 
to  ex  parte  communications  conform  to 
the  requirements  of  the  Administrative 
Procedure  Act.  In  particular,  the 
proposed  amendment  would  clarify  that 
the  ex  parte  provisions  do  not  apply  to 
intra-agency  communications,  which 
are  governed  by  a  separate  provision  of 
the  Administrative  Procedure  Act. 

DATES:  Comments  must  be  received  by 
December  29, 1994. 

ADDRESSES:  Comments  should  be 
directed  to  Robert  Feldman,  Acting 
Executive  Secretary,  Attention:  Room  F- 
402,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.VV., 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F-400, 1776 
F  Street.  N.W.,  Washington,  DC  20429, 
on  business  days  between  8:30  a.m.  and 
5:00  p.m.  (FAX  number  202-898-3838). 
Comments  will  be  available  for 
inspection  and  photocopying  in  room 
7118,  550  17th  Street,  N.W., 

Washington,  D.C.  20429,  between  8:30 
a.m.  and  5:00  p.m.  on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Winkler,  Counsel,  Legal 
Division,  Compliance  and  Enforcement 
Section  (202/898-3764). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA), 
Public  Law  101-73, 103  Stat.  183  (1989) 
required  the  OCC,  Board  of  Governors, 
FDIC,  OTS,  and  NCUA  (collectively,  the 
“agencies”)  to  develop  uniform  rules 


and  procedures  for  administrative 
hearings.  The  agencies  issued  a  joint 
notice  of  proposed  rulemaking  on  June 
17, 1991  (56  FR  27790)  and  promulgated 
their  final  Uniform  Rules  of  Practice  and 
Procedure  in  August  1991  (OCC,  56  FR 
38024;  Board  of  Governors,  56  FR 
38052;  FDIC,  56  FR  37975;  OTS,  56  FR 
38317;  and  NCUA.  56  FR  37767).  The 
FDIC  and  other  agencies  now 
independently  propose  to  amend  one 
aspect  of  the  Uniform  Rules  relating  to 
ex  parte  communications  to  clarify  that 
the  rules  parallel  the  requirements  of 
the  Administrative  Procedure  Act. 

Currently,  §  308.9  of  the  FDlC’s  Rules 
of  Practice  and  Procedure  (which  was 
adopted  as  part  of  the  Uniform  Rules) 
prohibits  “a  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding”  from  making  an  ex  parte 
communication  to  any  member  of  the 
Board  of  Directors  or  other  decisional 
official  concerning  the  merits  of  an 
adjudicatory  proceeding.  When  the 
Uniform  Rules  were  proposed  and 
adopted  in  1991,  the  joint  notice  of 
proposed  rulemaking  (56  FR  27790, 
27793)  explained  that  the  proposed  rule 
regarding  ex  parte  communications 
“adopts  the  rules  and  procedures  set 
forth  in  the  APA  regarding  ex  parte 
communications”.  There  was, no 
intention  at  that  time  to  impose  a  rule 
more  restrictive  than  that  imposed  by 
the  APA  itself. 

The  APA  contains  two  provisions 
relating  to  communications  with  agency 
decision-makers.  The  APA’s  ex  parte 
communication  provision  restricts 
communications  between  “interested 
personjs]  outside  the  agency”  and  the 
agency  head,  the  administrative  law 
judge  (ALJ),  or  the  agency  decisional 
employees.  5  U.S.C.  557(d)  (emphasis 
added).  Intra-agency  communications 
are  governed  by  the  APA’s  separation  of 
functions  provision,  5  U.S.C.  554(d). 
That  section  prohibits  investigative  or 
prosecutorial  personnel  at  an  agency 
fron?  “participatjing]  or  advis(ingl  in  the 
decision,  recommended  decision,  or 
agency  review”  of  an  adjudicatory 
matter  pursuant  to  section  557  of  the 
APA  except  as  witness  or  counsel.  The 
same  separation  of  function  provision 
provides  that  the  ALJ  in  an  adjudicatory 
matter  may  not  consult  any  party  on  a 
fact  in  issue  unless  the  other  parties 
have  an  opportunity  to  participate.  5 
U.S.C.  554(d)(1).  The  separation  of 
functions  provision  does  not  prohibit 
agency  investigatory  or  prosecutorial 
staff  from  seeking  the  amendment  of  a 
notice  or  the  settlement  or  termination 
of  a  proceeding. 

The  rule  as  proposed  and  adopted  in 
1991,  however,  neglected  to  mention  the 
separation  of  functions  concept 
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explicitly,  and  appeared  to  apply  the  ex 
parte  communication  prohibition  to  all 
communications  concerning  the  merits 
of  an  adjudicatory  proceeding  between 
the  agency  head,  ALJ  or  decisional 
personnel  on  the  one  hand,  and  any 
“party,  his  or  her  counsel,  or  another 
person  interested  in  the  proceeding”  on 
the  other.  The  FDIC  and  other  agencies 
do  not  interpret  this  provision  as 
limiting  agency  enforcement  staffs 
ability  to  seek  approval  of  amendments 
to  or  terminations  of  existing 
enforcement  actions.  As  drafted, 
however,  the  provision  could  be 
misinterpreted  to  expand  the  ex  parte 
communication  prohibition  beyond  the 
scope  of  the  APA.  The  agencies  did  not 
intend  this  result. 

The  proposed  amendment  clarifies 
that  the  regulation  is  intended  to 
conform  to  the  provisions  of  the  APA  by 
limiting  the  prohibition  on  ex  parte 
communications  to  communications  to 
or  from  “interested  persons  outside  the 
agency”,  5  U.S.C.  557(d),  and  by 
incorporating  explicitly  the  APA’s 
separation  of  functions  provisions,  5 
U.S.C.  554(d).  This  approach  is  also 
consistent  with  the  most  recent  Model 
Adjudication  Rules  prepared  by  the 
Administrative  Conference  of  the 
United  States. 

II.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  FDIC 
hereby  certifies  that  this  notice  of 
proposed  rulemaking  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  proposed  rule  makes  a  minor 
amendment  to  a  rule  of  practice  already 
in  place,  and  affects  intra-agency 
procedure  exclusively.  Thus,  it  should 
not  result  in  additional  burden  for 
regulated  institutions.  The  purpose  of 
the  revised  regulation  is  to  conform  the 
provisions  of  the  regulation  to  those 
imposed  by  statute. 

III.  Proposed  Revisions  to  Uniform 
Rules  of  Practice  and  Procedure 

List  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure,  Claims,  Equal  access  to 
justice.  Lawyers,  Penalties. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  308  is  proposed 
to  be  amended  as  set  forth  below; 


PART  30d— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  1815(e),  1817(a),  1818(j),  1818, 1820, 
1828(j),  1829, 1831i.  1831o;  15  U.S.C  781(h). 
78m.  78n(a).  78n(c).  78n(d).  78n(0.  78o.  78o- 
4(c)(5),  78p,  78q.  78q-l.  78s. 

2.  In  §  308.9,  paragraphs  (a)  and  (b) 
are  revised  and  a  new  paragraph  (e)  is 
added  to  read  as  follows; 

§  308.9  Ex  parte  communications. 

(a)  Definition — (1)  Ex  parte 
communication  means  any  material  oral 
or  WTitten  communication  relevant  to 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties  that 
takes  place  between; 

(1)  An  interested  person  outside  the 
FDIC  (including  such  person’s  counsel); 
and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the  Board  of 
Directors,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  FDIC  until  the 
date  that  the  Board  of  Directors  issues 
its  final  decision  pursuant  to 

§  308.40(c); 

(1)  No  interested  person  outside  the 
FDIC  shall  make  or  knowingly  cause  to 
be  made  an  ex  parte  communication  to 
any  member  of  the  Board  of  Directors, 
the  administrative  law  judge,  or  a 
decisional  employee;  and 

(2)  No  member  of  the  Board  of 
Directors,  no  administrative  law  judge, 
or  decisional  employee  shall  make  or 
knowingly  cause  to  be  made  to  any 
interested  person  outside  the  FDIC  any 
ex  parte  communication. 
***** 

(e)  Separation  of  functions.  Except  to 
the  extent  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law, 
the  administrative  law  judge  may  not 
consult  a  person  or  party  on  any  matter 
relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
An  employee  or  agent  engaged  in  the 
performance  of  investigative  or 
prosecuting  functions  for  the  FDIC  in  a 
case  may  not,  in  that  or  a  factually 
related  case,  participate  or  advise  in  the 
decision,  recommended  decision,  or 
agency  review  of  the  recommended 
decision  under  §  308.40  except  as 
witness  or  counsel  in  public 
proceedings. 

By  Order  of  the  Board  of  Directors. 


Dated  at  Washington,  D.C  ,  this  22d  day  of 
November,  1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Acting  Executive  Secretary. 

[FR  Doc.  94-29242  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  6714-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  94-ANE-^2] 

Airworthiness  Directives;  AiiiedSignai 
inc.  TFE731-3  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
AiiiedSignai  Inc.  (formerly  Garrett 
Turbine  Engine  Company)  TFE731-3 
series  turbofan  engines.  This  proposal 
would  require  the  removal  of  suspect 
low  pressure  turbine  (LPT)  disks  due  to 
their  susceptibility  to  creep  fatigue.  This 
proposal  is  prompted  by  reports  of  LPT 
disl^  that  have  separated  through  the 
disk  web  due  to  creep  fatigue.  The 
actions  specified  by  the  propose^  AD 
are  intended  to  prevent  an  LPT  disk  web 
separation,  which  may  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
January  30, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-42, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AiiiedSignai  Inc.,  Aviation  Serv'ices 
Division,  Data  Distribution,  Dept.  64-3/ 
2102-lM,  P.O.  Box  29003,  Phoenix,  AZ 
85038-9003;  telephone  (602)  365-2548. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 

MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Costa,  Aerospace  Engineer,  Los 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Proposed  Rules 


60923 


Angeles  Aircraft  Certification  Office, 

FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach,  CA 
90806-2425;  telephone  (310)  988-5246; 
fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
uTitten  data,  View's,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  w'ill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-42.”  The 
postcard  will  be  date  stamped  and 
retiu-ned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  94-ANE—42, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  three  low 
pressure  turbine  (LPT)  disks  that  have 
separated  through  the  disk  web  due  to  ' 
creep  fatigue  on  the  AlliedSignal  Inc. 
(formerly  Garrett  Turbine  Engine 
Company)  Models  TFE731-3  and  -3B 
turbofan  engines.  Two  of  the  three  disk 
failures  were  uncontained.  Metallurgical 
examination  of  the  failed  second  stage 
LPT  disks  revealed  that  two  heat 
treatment  production  processes  created 
a  microstructure  more  susceptible  to 


creep  fatigue  cracking.  Both  production 
processes  affected  AlliedSignal  Inc. 
TFE731-3  series  engines’  first  and 
second  stage  LPT  disks.  The  FAA  has 
determined  that  this  microstructure  in 
the  AlliedSignal  Inc.  TFE731-3  series 
disks  contributed  to  the  separations.  In 
addition,  other  factors  contributed  to  the 
sepcirations,  such  as  engine 
misassembly,  excessive  seal  clearance, 
and  mismachining.  This  microstructural 
condition,  if  not  corrected,  could  result 
in  an  LPT  disk  web  separation,  which 
may  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A72-3544,  dated  October  8, 
1993,  and  ASB  No.  TFE731-A72-3557, 
dated  May  12, 1994,  that  describe 
procedures  for  removal  and  replacement 
of  specific  serial  numbered  first  and 
second  stage  LPT  disks. 

Since  an' unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  of  suspect  disks  due  to 
their  susceptibility  to  creep  fatigue 
cracking  and  disk  separation.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  350  engines 
with  the  affected  serial  numbered  disks 
in  the  worldwide  fleet.  The  FAA 
estimates  that  175  engines  installed  on 
aircraft  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  10  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  would  cost 
approximately  $18,000  per  engine. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,256,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship  . 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  wall  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and .14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airw'orthiness 
directive: 

AlliedSignal  Inc.:  Docket  No.  94-ANE— 12. 

Applicability:  AlliedSignal  Inc.  (formerly 
Garret  Turbine  Engine  Company)  TFE731-3, 
-3A,  -3AR,  -3B,  -3BR.  and  -3R  turbofan 
engine  models  installed  on  but  hot  limited  to 
Avions  Marcel  Dassault  Falcon  50,  Lockheed 
1329-23,  -25  series  (731  Jetstar,  Jetstar  11), 
Israel  Aircraft  Industries  (lAI)  Ltd.  1124 
(Westwind).  Raytheon  Corporate  )ets  Inc. 
(formerly  British  Aerospace)  (BAe)  DH/HS/ 
BH  125  series,  Learjet  55  series,  Cessna  650 
Citation  Ill,  VI,  Sabreliner  NA-265  series 
(Sabreliner  65).  This  airworthiness  directive 
(AD)  is  not  applicable  to  TFE731-3A  and 
TFE731-3AR-200G  engines  installed  on  lAI 
1125  Westwiad  Astra  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  low  pressure  turbine  (LPT) 
disk  web  separation,  which  may  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Remove  from  service  first  and  second 
stage  LPT  disks,  with  Part  Numbers  (P/N) 
3072351-0,  3072542-0,  3073113-(),  and 
3073114-0,  where  ()  denotes  any  dash 
number,  identified  by  serial  number  in  the 
Compliance  Sections  of  AlliedSignal 
Aerospace  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A72-3544,  dated  October  8, 1993, 
and  AlliedSignal  Aerospace  ASB  No. 
TFE731-A72-3557,  dated  May  12, 1994, 
within  1500  hours  time  in  service  (TIS)  after 
the  effective  date  of  this  airworthiness 
directive  (AD),  or  at  the  next  removal  of  the 
LPT  assembly,  whichever  occurs  first,  in 
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accordance  with  the  Accomplishment 
Instructions  of  AlliedSignal  Aerospace  ASB 
No.  TFE731-A72-3544,  dated  October  8. 

1993,  and  AlliedSignal  Aerospace  ASB  No. 
TFE731-A72-3557,  dated  May  12. 1994,  and 
replace  wdth  serviceable  disks. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  w’ho  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  horn  the  Los  Angeles 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD ' 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  22, 1994. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  94-29304  Filed  11-28-94;  8.45  am) 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-152-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-1 OOA, 
-200A,  and  -300A,  and  Model  Avro 
146-RJ70A,  -RJ85A,  and  -RJ100A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  toT;ertain 
British  Aerospace  Model  BAe  146-OOA. 
-200A.  and  -300A  series  airplanes,  that 
currently  requires  repetitive  inspections 
of  the  attachment  bolts  and  nuts  in  the 
left-  and  right-hand  rear  spar  root  joint 
attachment  fittings  at  wing  rib  2  for 
integrity  of  nuts,  tightness  of  bolts,  and/ 
or  fuel  leaks;  and  repair,  if  necessary'. 
That  AD  was  prompted  by  reports  of 
fuel  leaks  from  bolt  positions  on  the  rear 
spar  attachment  Htting  at  wing  rib  2. 
This  action  would  provide  an  optional 
terminating  modification  for  the 
repetitive  inspections  and  would 
expand  the  applicability  of  the  existing  ' 
AD  to  include  additional  airplanes.  The 
actions  specified  by  the  proposed  AD 


are  intended  to  prevent  fuel  leaks  and 
a  subsequent  fire. 

DATES:  Comments  must  be  received  by 
January  10, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  94-NM- 
152-AD,  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Holdings,  Inc.,  Avro 
International  Aerospace  Division,  P.O. 
Box  16039,  Dulles  International  Airport, 
Washington  DC  20041-6039.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  * 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
w'ritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  I 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  w'ill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  W'ill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  “Comments  to 
Docket  Number  94-NM-152-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention;  Rules  Docket  No. 
94-NM-l  52-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  4, 1990,  the  FAA  issued  AD 
90-08-15,  amendment  39-6577  (55  FR 
13757,  April  12, 1990),  applicable  to 
certain  British  Aerospace  Model  BAe 
146-OOA,  -200A,  and  -300A  series 
airplanes,  to  require  repetitive 
inspections  of  the  attachment  bolts  and 
nuts  in  the  left-  and  right-hand  rear  spar 
root  joint  attachment  fittings  at  wing  rib 
2  for  integrity  of  nuts,  tightness  of  bolts, 
and/or  fuel  leaks;  and  repair,  if 
necessary.  That  action  was  prompted  by 
reports  of  fuel  leaks  from  bolt  positions 
on  the  rear  spar  attachment  fitting  at 
wing  rib  2.  The  requirements  of  that  AD 
are  intended  to  prevent  fuel  leaks,  and 
subsequently,  the  initiation  of  a  fire. 

Since  the  issuance  of  that  AD,  Avro 
International  Aerospace  (a  division  of 
British  Aerospace)  has  issued  Revision 
1,  dated  October  29, 1993;  Revision  2, 
dated  February  16, 1994;  and  Revision 
3,  dated  September  16, 1994;  of  Service 
Bulletin  S.B.  57-33.  The  inspection 
procedures  described  in  these  revisions 
are  identical  to  those  described  in  the 
original  issue  of  the  service  bulletin 
(which  was  referenced  in  AD  90-08- 
15). 

Revision  1  of  the  service  bulletin 
expands  the  effectivity  listing  to  include 
Model  Avro  146-RJ  series  airplanes  that 
are  subject  to  the  addressed  unsafe 
condition.  Revision  2  of  the  service 
bulletin  changes  the  effectivity  listing  to 
include  the  specific  airplane  constructor 
numbers  of  certain  other  airplanes. 
Revision  3  of  the  service  bulletin 
extends  the  interval  for  the  repetitive 
inspections  of  the  attachment  bolts  and 
nuts  of  the  rear  spar  root  joint 
attachment  fitting  at  wing  rib  2  from 
3,000  to  4,000  landings. 

These  revisions  also  describe 
procedures  for  a  modification  that 
eliminates  the  need  for  the  repetitive 
inspections;  this  modification  involves 
the  installation  of  tension  bolts  at  the 
rear  spar  root  joint  attachment  fittings  at 
w'ing  rib  2.  Implementation  of  this 
modification  will  prevent  bolt  failures 
and  eliminate  the  unsafe  condition 
identified  as  loss  of  fuel  and  a 
subsequent  fire.  The  Civil  Aviation 
Authority  (GAA),  which  is  the 
airworthiness  authority  for  the  United 
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Kingdom,  classified  these  service 
bulletins  as  mandatory. 

(Note:  Avio  International  Aerospace 
Service  Bulletin  S.B.  57-33,  Revision  1. 
dated  October  29, 1993;  Revision  2,  dated 
February  16, 1994;  and  Revision  3,  dated 
September  16, 1994;  refer  to  Repair 
Instruction  Leaflets  HC536H9043  and 
HC536H9156  for  installation  of  tension 
bolts.) 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FA  A  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  90-08-15  to  continue  to 
require  repetitive  visual  inspections  for 
integrity  of  nuts,  tightness  of  bolts,  and/ 
or  fuel  leaks  of  the  outboard  vertical  row 
of  fasteners  at  the  left-  and  right-hand  of 
the  rear  spar  root  joint  attachment 
fittings,  l^e  proposed  AD  would  also 
provide  for  an  optional  terminating 
modification  for  the  repetitive 
inspections.  Additionally,  the  proposed 
AD  would  expand  the  applicability  of 
the  existing  /VD  to  include  Model  Avro 
146-RJ  series  airplanes  and  would 
change  the  applicability  to  specify 
specific  airplane  constructor  numbers  of 
certain  other  airplanes  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

(Note:  As  a  result  of  recent 
communications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FAA  has 
learned  that  some  operators  may 
misunderstand  the  legal  effect  of  AD’s  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but  that 
have  been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appears 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  the  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 


compliance  with  the  AD,  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  added  to 
this  notice  to  clarify  this  requirement.] 

The  FAA  estimates  that  11  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,320,  or  $120  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  &e  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354<a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6577  (55  FR 
13757,  April  12. 1990),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

British  Aerospace  Regional  Aircraft  Limited, 
Avro  International  Aerospace  Division 
(Formerly  British  Aerospace,  pic;  Briti^ 
Aerospace  Commercial  Aircr^ 

Limit^):  Docket  94-NM-l  52-AD. 
Supersedes  AD  90-08-5,  Amendment 
39-0577. 

Applicability:  All  Model  British  Aerospace 
Model  BAe  146-lOOA,  -200A,  and  -300A, 
and  Model  Avro  146-RJ70A,  -RJ85A,  and 
-RJlOOA  series  airplanes;  as  listed  in  British 
Aerospace  Service  Bulletin  SB  57-33,  dated 
August  31, 1989,  and  Avro  international 
Aerospace  Service  Bulletin  S.B.  57-33, 
Revision  3,  dated  September  16, 1094; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preening  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  acdon,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leaks  and  a  subsequent  fire, 
accomplish  the  following; 

(a)  For  airplanes  listed  in  British  Aerospace 
Service  Bulletin  SB  57-33.  dated  August  31, 
1989:  Within  12  months  after  May  21. 1990 
(the  effective  date  of  AD  90-08-15, 
amendment  39-6577),  visually  inspect  for 
integrity  of  nuts  and  tightness  of  bolts,  and/ 
or  fuel  leaks  of  the  outboard  vertical  row  of 
fasteners  at  the  left-  and  right-hand  of  the 
rear  spar  root  joint  attachment  fittings,  in 
accordance  with  British  Aerospace  Service 
Bulletin  57-33,  dated  August  31, 1989, 
Revision  1.  dated  October  29, 1993;  Revision 
2.  dated  February  16, 1994;  or  Revision  3, 
dated  September  16, 1994.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  landings. 

(1)  If  no  defects  are  found,  prior  to  further 
flight,  reinstall  the  left-  and  right-hand  wing- 
to-fuselage  fairing  panels  in  accordance  with 
the  service  bulletin. 

(2)  If  any  defects  are  found,  prior  to  further 
flight,  repair  suspect  and  leaking  fasteners,  in 
acctxrdance  with  the  service  bulletin. 
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(b)  For  airplanes  listed  in  Avro 
International  Aerospace  Service  Bulletin  S.B. 
57-33,  Revision  3,  dated  September  16, 1994, 
and  not  subject  to  paragraph  (a)  of  this  AD: 
Within  12  months  after  the  effective  date  of 
this  AD,  visually  inspect  for  integrity  of  nuts 
and  tightness  of  bolts,  and/or  fuel  leaks  of  the 
outboard  vertical  row  of  fasteners  at  the  lefl- 
and  right-hand  of  the  rear  spar  root  joint 
attachment  fittings,  in  accordance  with  Avro 
International  Aerospace  Service  Bulletin  S.B. 
57-33,  Revision  1,  dated  October  29, 1993; 
Revision  2,  dated  February  16, 1994;  or 
Revision  3,  dated  September  16, 1994.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  4,000  landings. 

(1)  If  no  defects  are  found,  prior  to  further 
flight,  reinstall  the  left-  and  right-hand  wing- 
to-fuselage  fairing  panels  in  accordance  with 
the  service  bulletin. 

(2)  If  any  defects  are  found,  priorto  further 
flight,  repair  suspect  and  leaking  fasteners  in 
accordance  with  the  service  bulletin. 

(c)  Modification  of  the  rear  spar  root  joint 
attachment  fittings  at  wing  rib  2  in 
accordance  with  Avro  International 
Aerospace  Service  Bulletin  S.B.  57-33, 
Revision  1,  dated  October  29, 1993;  Revision 
2,  dated  February  16. 1994;  or  Revision  3, 
dated  September  16, 1994;  constitutes 
terminating  action  for  the  repetitive  visual 
inspections  required  by  this  AD. 

(d)  An  aitemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspyector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  aitemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  22, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  94-29316  Filed  11-28-94;  8:45  amj 
BILUNG  CODE  4910-13-U 


Office  of  the  Secretary 

14  CFR  Part  254 

[Docket  No.  49330] 

RIN  2105-AC07 

Domestic  Baggage  Liability 

agency:  Department  of  Transportation; 
Office  of  the  Secretary. 

ACTION:  Extension  of  the  comment  - 
period. 

SUMMARY:  The  Department  is  extending 
the  comment  period  for  the  rulemaking 
on  domestic  baggage  liability. 
Responding  carriers  should  submit  their 
baggage  claim  information  to  the 
Department  by  November  29, 1994.  DOT 
will  aggregate  the  data  submitted, 
publish  a  notice  in  the  Federal  Register, 
and  place  the  aggregated  data  in  the 
docket  for  this  proceeding.  The 
comment  period  will  close  30  days  after 
the  data  is  placed  in  the  docket.  This 
action  is  in  response  to  a  petition  by  the 
Air  Transport  Association  of  America. 
DATES:  Carrier  data  is  due  November  29, 
1994.  The  comment  period,  which  will 
be  announced  in  a  subsequent  notice  in 
the  Federal  Register,  will  be  30  days 
after  the  Department  places  the 
aggregated  data  in  the  docket. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  Regulation  and 
Enforcement,  Office  of  the  General 
Counsel,  U.S.  Department  of 
Transportation,  400  7th  Street  SW, 

Room  10424,  Washington,  DC  20590. 
(202) 366-9306. 

SUPPLEMENTARY  INFORMATION:  On 
September  30, 1994  (59  FR  49867),  the 
Office  of  the  Secretary  (OST)  published 
a  notice  of  proposed  rulemaking 
proposing  to  raise  the  domestic  baggage 
liability  limit  for  U.S.  air  carriers.  The 
comment  period  closes  on  November 
29, 1994. 

On  November  10, 1994,  the  Air 
Transport  Association  (AT A)  petitioned 
OST  to  extend  the  comment  period.  It 
suggested  that  responding  carriers  have 
imtil  November  29, 1994,  to  submit 
information  about  their  baggage  claim 
experience.  It  asked  for  OST  to  aggregate 
the  information  because  the  individual 
carrier  responses  are  proprietary,  and 
then  allow  60  days  for  comments  after 
DOT  places  the  aggregated  claims 
information  in  the  docket.  ATA  claims 
that  this  information  will  enable 
interested  members  of  the  public  to 


submit  better-grounded  comments  and 
will  enable  DOT  to  make  a  decision 
based  on  the  fullest  information 
possible. 

We  have  decided  to  grant  a  modified 
version  of  ATA’s  request.  Carrier  data 
will  now  be  due  November  29, 1994. 

The  Department  will  attempt  to 
aggregate  the  data,  to  the  extent 
practicable,  and  place  the  information 
in  the  docket.  The  comment  period, 
which  will  be  annoimced  in  a 
subsequent  notice  in  the  Federal 
Register,  will  be  30  days  after  the 
Department  places  the  aggregated  data 
in  the  docket. 

Issued  in  Washington,  DC  on  November  23, 
1994. 

Patrick  Murphy, 

Acting  Assistant  Secretary' for  Aviation  and 
International  Affairs. 

[FR  Doc.  94-29393  Filed  11-23-94;  3:49  pm] 
BILUNQ  CODE  491&-42-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM91 -12-000] 

Administrative  Dispute  Resolution; 
Correction  Notice 

November  22, 1994. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  Proposed  Rulemaking; 
correction. 

SUMMARY:  On  November  10, 1994  (59  FR 
59715,  November  18, 1994),  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  which 
it  proposed  to  amend  its  regulations  to 
implement  the  Administrative  Dispute 
Resolution  Act  of  1990.  The  correct  date 
for  filing  comments  is  on  or  before  75 
days  after  publication  of  the  NOPR  in 
the  Federal  Register,  which  is  February 
1, 1995.  The  comment  date  was 
incorrectly  stated  to  be  January  17, 1995 
at  59  FR  59715  in  the  first  column,  and 
February  2, 1995  at  59  FR  59728  in  the 
third  column. 

Luis  D.  Cashell, 

Secretary. 

(FR  Doc.  94-29320  Filed  11-28-94;  8:45  amj 
BILLING  CODE  6717-41-M 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30'CFR  Chapter  II 

Meeting  of  the  Federai  Gas  Vaiuation 
Negotiated  Rulemaking  Committee 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to 
Federal  gas  valuation  pursuant  to  its 
responsibilities  imposed  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982,  30  U.S.C.  1701  et  seq.  (FOGRMA). 
The  Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGRMA. 

OATES:  The  Committee  will,  meet  next 
on  December  19-20, 1994,  8:00  a.m.  to 
5:00  p.m.  each  day. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Denver  Federal  Center,  building  67, 
6th  Avenue  and  Kipling  Streets, 
Lakewood.  Colorado,  80225,  telephone 
(303)  275-7200. 

Written  statements  may  be  submitted 
to  Ms.  Deborah  Gibbs  Tschudy,  Chief, 
Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150,  Denver,  Colorado  80225- 
0165. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Gibbs  Tschudy,  Chief, 
Valuation  and  Standards  Division. 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150,  Denver,  Colorado,  80225- 
0165,  telephone  number  (303)  275- 
7200,  fax  number  (303)  275-7227. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  address  listed  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 


materials  received  to  date  during  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  November  22, 1994. 

Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 

(FR  Doa  94-29305  Filed  11-28-94;  8:45  am) 
BtLLINQ  CODE  4310-«m-P 


POSTAL  SERVICE 
39  CFR  Part  111 

System  Certification  Program  (SCP) 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  proposed  program. 

SUMMARY:  The  U.S.  Postal  Service 
(USPS)  published  a  notice  of  the  general 
requirements  for  Stage  II  of  the  System 
Certification  Program  (SCP)  in  the 
Federal  Register  on  April  6, 1992  (57  FR 
11593-11595).  After  further 
consideration,  the  Postal  Service  is 
withdrawing  that  proposal  and  is 
publishing  for  public  notice  and 
comment  this  proposal  for  a  revised 
SCP.  Although  the  new  proposal  retains 
the  general  purposes  and  much  of  the 
content  of  the  original  proposal,  this 
new  proposal  includes  three  major 
changes:  (1)  Elimination  of  distinct 
stages  of  certification;  (2)  extension  of  ' 
the  basic  principles  of  the  former  Stage 
II  program  to  a  full-plant  concept;  and 
(3)  establishment  of  a  system  of  points 
and  administrative  sanctions  to  evaluate 
a  certified  mailing  system  and  to 
promote  maintenance  of  a  high  level  of 
quality  in  certified  systems.  In  addition, 
with  this  notice  the  Postal  Serx'ice  is 
soliciting  recommendations  for 
prioritizing  initial  applications  to  the 
SCP  should  more  applications  be 
received  than  can  be  reasonably 
processed. 

The  SCP  is  a  quality  assurance 
program  designed  to  evaluate  the  ability 
of  mailers  to  prepare  high-quality 
mailings  consistently  and  to  enhance 
the  ability  of  the  Postal  Service  to  verify 
and  accept  these  mailings  efficiently. 
Participation  is  voluntary  and  is  open  to 
all  mailers  whose  systems  meet  the 
established  program  requirements, 
regardless  of  the  method(s)  of  postage 
payment  used.  The  program  is  designed 
to  evaluate  the  quality  and  accuracy  of 
a  mailer’s  overall  mailing  operation, 
including  the  design  of  mailpieces;  the 
quality  of  address  information;  presort 
and  mail  makeup;  control  of  loading 
and  dispatch  of  mailings;  postage 
calculation;  and  postage  payment. 
Evaluation  procedures  include  analysis 


of  mailer  hardware  and  software 
systems  that  are  used  to  presort  mailings 
and  to  calculate  postage  payment,  as 
well  as  other  systems  mailers  employ  in 
the  production  and  release  of  mailings 
and  related  documentation  (e.g., 
addressing  systems,  mailpiece  design 
techniques,  and  production  and 
distribution  sch^ules).  An  integral 
element  of  the  proposed  requirements 
for  certification  is  the  Presort  Accuracy 
VaUdation  and  Evaluation  (PAVE) 
program  (published  in  the  Federal 
Register  on  August  24, 1994  (59  FR 
43600-43602). 

Once  the  Postal  Service  is  eissured 
that  a  mailer’s  overall  mailing  system  is 
capable  of  producing  properly  prepared 
mailings,  maintaining  the  integrity  of 
individual  meufings  until  deposit^  at 
the  appropriate  entry  point,  and 
accurately  calculating  postage,  the 
Posted  Service  plans  to  certify  the 
mailer’s  operation.  This  certification 
will  entail  a  written  agreement  between 
the  Postal  Service  and  the  mailer  to 
ensure  that  the  overall  mailing  system  is 
properly  maintained.  The  Postal  Service 
then  plans  to  provide  simplified 
acceptance  procedures  for  all  mailings 
produced  from  the  mailer’s  system, 
expediting  the  induction  of  mailings 
into  Postal  Service  mail  processing  and 
transportation  systems. 

After  finalizing  this  program,  the 
Postal  Service  intends  to  publish  step- 
by-step  procedures  for  the  SCP  in  a 
customer  requirements  publication 
(Publication  421-A,  A  Mailer’s  Guide  to 
the  System  Certification  Program), 
which  will  be  made  available  to 
customers  upon  request.  Those  wanting 
to  review  a  draft  of  this  publication  as 
part  of  their  review  of  this  proposal  may 
obtain  a  copy  of  Publication  421-A  by 
writing  to  the  address  listed  below  or  by 
contacting  the  individuals  listed  for 
further  information. 

DATES:  Comments  must  be  received  on 
or  before  January  30, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Business  Mail  Acceptance,  475  L’Enfant 
Plaza  SW,  room  8430,  Washington,  DC 
20260-6808.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Hurst,  (202)  268-5232,  or 
Robert  H.  Carlson.  (612)  681-2206. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  features  of  the  SCP  are 
discussed  below.  For  those  familiar  with 
the  original  (1992)  proposal,  the 
differences  between  the  current  and 
original  proposals  are  noted. 
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Elimination  of  Stages 

Formerly,  Stage  I  certification 
documented  mailer  ability  to  meet  the 
standards  for  a  special  postage  payment 
system.  Stage  II  was  envisioned  as  a 
means  of  evaluating  and  validating  the 
quality  of  a  mailer’s  overall  mailing 
operation.  Stage  III  was  to  be  based  on 
the  use  of  automatic  data  processing 
(ADP)  and  electronic  information 
exchange  (EIE)  systems.  For  the  reasons 
discussed  below,  the  Postal  Service  has 
decided  to  eliminate  the  distinct  stages 
of  certification. 

Under  the  current  provisions  of 
Domestic  Mail  Manual  (DMM)  P710, 
P720,  and  P730,  special  postage 
payment  systems  (Manifest  Mailing 
System,  Optional  Procedure  Mailing 
System,  and  Alternate  Mailing  Systems, 
respectively)  approved  after  October  1, 
1990,  automatically  certified  the  user  at 
Stage  I  of  the  SCP.  Systems  approved 
before  that  date  were  later  certified  only 
if  the  Postal  Service  determined  that 
they  would  qualify  under  the  current 
standards. 

Since  1990,  the  Postal  Service 
required  mailers  with  previously 
approved  special  postage  payment 
systems  to  meet  the  standards  for  Stage 
I  in  order  to  obtain  renewal  of  their 
agreements.  Because  renewal  of  a 
postage  payment  system  is  required 
every  2  years,  all  participants  in  such 
systems  are  now  expected  to  be  in 
compliance  with  all  Stage  I  standards. 

Accordingly,  there  is  no  longer  a 
meaningful  distinction  between  an 
approved  special  postage  payment 
system  and  a  Stage  I  certified  system.  In 
addition,  the  previously  proposed 
program  did  not  consider  those  mailers 
that  did  not  have  a  postage  payment 
system.  The  current  proposal  makes  the 
program  available  to  all  business 
mailers  without  regard  to  a  specific 
postage  payment  method. 

Also,  by  broadening  the  scope  of  the 
SCP  to  include  the  mailer’s  full-plant 
operations,  there  is  no  longer  a  reason 
to  distinguish  a  separate  Stage  III  for 
advanced  ADP  and  EIE  applications; 
these  can  be  conveniently  incorporated 
into  the  full-plant  approach. 

Full-Plant  Certification 

As  originally  proposed,  the  SCP  did 
not  require  all  mailings  produced  by  a 
Stage  II  certified  mailer  to  meet  every 
condition  for  a  fully  certified  mailing. 
This  incomplete  arrangement  could 
have  required  the  Postal  Service  to 
adjust  its  verification  procedures 
according  to  the  production  standards 
used  for  each  mailing.  Moreover,  in 
these  circumstances,  the  meaning  of  the 
designation  Stage  II  certified  mailer 


could  have  been  unclear  or  misleading 
to  clients  of  such  firms  providing 
mailing  services. 

Accordingly,  the  Postal  Service  has 
decided  to  limit  certifiration  to  only 
those  mailers  who  can  demonstrate  that 
every  mailing  process  used  in  their 
facilities  will  consistently  produce 
mailings  that  meet  or  exceed  all  DMM 
and  SCP  standards. 

With  few  exceptions,  the  essential 
SCP  requirements  do  not  impose  any 
higher  mail  preparation  or  postage 
payment  standards  on  mailers  than 
those  contained  in  the  DMM.  Rather,  the 
intent  of  the  program  is  to  certify  that 
a  mailer  has  implemented  processes 
that,  when  operating  properly,  will 
consistently  meet  or  exceed  the  DMM 
standards  and  that  a  mailer  has 
developed  quality  assurance  procedures 
to  maintain  the  consistent  and  proper 
functioning  of  these  processes. 

Required  Certified  System  Elements 

The  mailer’s  systems  and  quality 
assurance  procedures  will  be  evaluated 
to  ensure  that  program  standards  are 
met  throughout  the  mailer’s  plant  in 
four  core  elements.  These  elements  and 
the  major  requirements  for  each  are  set 
forth  below. 

Element  1:  Mail  Production  Quality 

Under  this  element  are  the  following 
requirements: 

(a)  All  address  lists  owned  and/or 
controlled  by  the  mailer  must  be 
processed  through  Coding  Accuracy 
Support  System  (CASS)-certified 
address  matching  software.  In  addition, 
all  such  lists  must  be  processed  through 
a  Postal  Service  address  correction 
service.  Both  address  matching  and 
address  correction  must  be  completed 
on  such  lists  within  1  year  from  the  date 
of  mailing,  even  if  the  lists  are  not  used 
to  prepare  mailings  claimed  at 
automation  rates. 

(b)  All  equipment  used  to  produce 
Postal  Numeric  Encoding  Technique 
(POSTNET)  barcodes  must  be  Postal 
Service  certified.  All  DMM  standards  for 
barcode  readability  must  be  met.  All 
optical  character  readers  used  to  apply 
barcodes  must  have  a  barcode 
verification  mechanism  that  is  used 
during  production.  This  verification 
mechanism  must  validate  barcode 
readability  and  validate  the  correction 
digit  applied  to  the  barcode. 

Oc)  All  mailpieces  produced  must  bear 
complete  and  legible  addresses  that 
meet  or  exceed  Ae  applicable  DMM 
standards  for  rate  eligibility. 

(d)  The  mailer  must  have  procedures 
that  ensure  all  appropriate 
authorizations  have  been  obtained  and 
that  all  necessary  fees  have  been  paid. 


(e)  All  mailings  must  conform  to 
DMM  standards  for  the  class,  processing 
category,  and  rates  claimed. 

(f)  The  mailer  inust  have  necessary 
equipment  and  personnel  to  ensure 
effective  mail  production. 

(g)  Quality  control  procedures  must 
be  used  to  ensure  that  the  system 
continuously  meets  each  of  the  above 
requirements. 

Element  2:  Presort  System  Quality 

Under  this  element,  applicable  only  to 
mailers  who  prepare  presort  mailings, 
are  the  following  requirements: 

(a)  All  vendor-supplied  presort 
software  and  hardware  products  used 
for  mailing  categories  for  which  PAVE 
certification  is  available  must  be  PAVE- 
certified. 

(b)  All  presort  software  used  to 
prepare  mailings  must  successfully 
process  Postal  Service  presort  test  decks 
(in  the  categories  available). 

(c)  All  mailings  must  be  presorted  emd 
prepared  to  conform  to  all  applicable 
DMM  standards. 

(d)  Presort' documentation  must  be 
produced  that  meets  all  DMM  standards 
for  rate  eligibility. 

(e)  The  mailer  must  have  essential 
equipment  and  personnel  to  maintain 
effective  presort  capability. 

(f)  Quality  control  procedures  must  be 
used  to  maintain  the  accuracy  of  mail 
sortation. 

Element  3:  Postage  Payment  Quality 

Under  this  element  are  the  following 
requirements: 

(a)  The  system  must  consistently  and 
accurately  calculate,  document,  and  pay 
proper  postage. 

(b)  All  requirements  for  any 
authorized  special  postage  paymient 
system(s)  must  be  met,  unless 
superseded  by  the  provisions  of  the  SCP 
agreement. 

Element  4:  Mail  Presentation  Quality 

Under  this  element,  the  system  must 
provide  acceptable  controls  on  staging, 
loading,  and  dispatching  all  mailings. 

Optional  Certified  System  Elements 

After  successfully  demonstrating 
compliance  with  the  core  program 
elements,  mailers  may  seek  additional 
recognition  for  excellence  in  either  or 
both  of  the  following  two  optional 
elements. 

Element  5:  Address  Information  Quality 

Under  this  element  are  the  following 
requirements: 

(a)  The  system  must  significantly 
exceed  all  current  addressing  standards, 
including  those  incorporated  into 
element  1,  Mail  Production  Quality. 
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(b)  All  address  lists  used  (whether 
owned,  controlled,  or  supplied)  must  be 
processed  through  CASS-certified 
address  matching  software,  and  the 
complete  and  standardized  output  from 
that  process  must  be  used.  In  addition, 
all  lists  used  must  be  processed  through 
a  Postal  Service  address  correction 
service.  Both  address  matching  and 
address  correction  must  be  completed 
on  all  lists  used  within  1  year  from  the 
date  of  mailing,  even  if  the  lists  are  not 
used  to  prepare  mailings  claimed  at 
automation-based  rates. 

(c)  If  a  barcode  applied  to  a  mailpiece 
does  not  agree  with  the  numeric  ZIP 
Code  in  the  address,  the  system  must 
print  the  numeric  representation  of  the 
correct  barcode  to  the  left  of  the 
barcode. 

Element  6:  Mailpiece  Quality  Control 
(MPQC)  Specialist  Program 

Under  this  element,  a  mailer  must 
institute  quality  control  procedures  for 
mailpiece  design  and  subsequent  in¬ 
production  "evaluation  using  MPQC 
specialists.  To  become  an  MPQC 
specialist,  a  required  number  of  the 
mailer’s  employees  must  complete  the 
Mailpiece  Quality  Control  Training 
Program  (Postal  ^rvice  training 
program  TD-34)  and  achieve  a  score  of 
90  percent  or  more  on  the  final 
qualifying  examination. 

Points  and  Administrative  Sanctions 

After  a  mailer  is  certified,  the  Postal 
Service  intends  to  reduce  its  reliance  on 
conventional  mail  verification 
procedures  to  determine  that  mailings 
by  the  certified  mailer  have  been 
correctly  prepared  and  that  mailing 
statements  are  accurate.  Instead  of 
performing  deiily  verifications  of 
individual  mailings,  postal 
representatives  will  periodically 
perform  scheduled  and  unannounced 
reviews  of  the  certified  mailer’s 
production  and  quality  control 
procedures,  as  well  as  completed 
mailings,  to  verify  that  system  integrity 
is  maintained.  Under  these 
circumstances,  the  Postal  Service 
believes  it  is  prudent  to  use  a  system  of 
points  and  administrative  sanctions  to 
encourage  certified  mailers  to  meuntain 
a  high  standard  of  quality  in  the  absence 
of  a  daily  on-site  postal  presence. 

During  periodic  reviews,  postal  . 
specialists  will  evaluate  the  system  and 
will  assess  points  for  any  system  errors 
found.  A  mailer  who  exceeds  a  specified 
mimber  of  points  in  a  given  period  will 
be  decertified.  In  addition,  if  Postal 
Service  reviews  determine  that  postage 
or  fees  have  not  been  fully  paid,  the 
deficient  amount  will  be  collected  and 


financial  administrative  sanctions  will 
be  applied,  as  follows; 

(a)  For  xmderpayment  of  postage  or 
nonpayment  of  a  required  fee,  the 
mailer  must  pay  an  additional  10 
percent  of  the  amount  imderpaid  or 
unpaid,  in  addition  to  that  amount. 

(d)  For  nonpayment  of  postage  (failure 
to  submit  a  mailing  statement)  for  an 
entire  mailing  or  mailing  segment,  the 
mailer  must  pay  an  additional  25 
percent  of  the  total  postage  due  for  the 
mailing  or  mailing  segment,  in  addition 
to  the  postage  owed. 

(c)  Refunds  for  overpayment  of 
postage  or  fees  will  be  reduced  by  10 
percent  of  the  amount  of  the  refund. 

Prioritizing  Initial  Applications 
As  noted  previously,  the  Postal 
Service  is  soliciting  recommendations 
for  the  fairest  and  most  impartial 
method  of  prioritizing  applications  to 
the  SCP  should  a  large  number  of 
mailers  choose  to  participate.  Because 
the  SCP  is  a  unique,  voluntary  program, 
the  number  of  initial  applicants  is 
unpredictable.  If  the  Postal  Service 
receives  more  applications  than  it  can 
reasonably  process,  the  Postal  Service 
will  need  to  prioritize  the  processing  of 
those  applications  by  some 
predetermined  factors.  Rather  than 
using  a  first-come,  first-served 
approach,  the  Postal  Service  hopes  to 
publish  less  arbitrary  criteria  as  a  result 
of  comments  received. 

Although  exempt  from  the  notice  and 
comment  provisions  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553  (b)  and  (c)),  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual  (DMM), 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  part  111.1. 

List  of  Subjects  in  39  CFR  Part  111 
Postal  Service. 

PART  111— lAMENDEDl 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority;  5  U.S.C.  552(a):  39  U.S.C  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406, 3621, 3626, 5001. 

2.  Revise  the  Domestic  Mail  Manual 
as  noted  below: 

P700  Special  Postage  Payment  Systems 

P710  Manifest  Mailing  System  (MMS) 

*****  « 

4.0  Authorization 

(Delete  4.4;  renumber  4.5  through  4.10  as 
4.4  through  4.9,  respectively.) 

***** 


P720  Optional  Procedure  (OP)  Mailing 
System 

***** 

2.0  Authorization 

(Delete  2.5;  renumber  2.6  through  2.9  as  2.5 
through  2.8,  respectively.) 

***** 

730  Alternate  Mailing  Systems  (AMS) 

***** 

2.0  Authorization 

[Delete  2.3;  renumber  2.4  through  2.9  as  2.3 
through  2.8,  respectively.) 

***** 

[Add  new  P740  as  follows:) 

P740  System  Certification  Program 
1.0  Description 

The  System  Certification  Program  (SCP) 
evaluates  an  overall  mailing  operation, 
instead  of  individual  mailings,  to  measure  its 
accuracy  and  reliability  to  produce  high- 
quality  mailings  consiste’^tly.  The  SCP 
evaluates  a  mail  production  facility’s 
operating  procedures,  including  hardware 
and  software  systems,  emphasizing  quality 
control  in  the  production  of  high-quality 
mailings.  The  SCP  is  an  alternative 
acceptance  procedure  that  relies  on  the 
mailer’s- internal  quality  controls  instead  of 
conventional  USPS  sampling,  weight,  and 
presort  verification  procedures. 

2.0  System  Elements 

The  SCP  is  segmented  into  four  core 
elements  required  to  achieve  certification 
(2.0a  through  2.0d)  and  two  optional 
elements  that  establish  higher  levels  of 
quality  control  {2.0e  and  2.0f)  as  follows: 

a.  Mail  Production  Quality.  The  mailer’s 
ability  to  document  and  demonstrate  that  it 
has  appropriate  mail  production  processes, 
quality  control  procedures,  mail  production 
improvement  plans,  and  address  accuracy 
and  barcode  quality  procedures  as  verified  by 
a  thorough  on-site  review  of  the  mail 
production  facility  by  USPS  systems 
analysts. 

b.  Presort  System  Quality.  The  accuracy  of 
the  hardware  and  software  systems  used  to 
presort  mailings  and  of  the  computer¬ 
generated  documentation  supporting  rate 
qualification. 

c.  Postage  Payment  Quality.  The  mailer’s 
demonstration  that  the  process  used  for 
calculating,  documenting,  and  paying 
postage  meets  all  DMM  standards,  is 
consistently  accurate,  and  is  easily  verifiable 

d.  Mail  Presentation  Quality.  The 
validation  of  mailer  procedures  for  staging, 
loading,  and  containerization  (tray,  sack, 
pallet  preparation). 

e.  Address  Information  Quality.  Processing 
of  address  information  used  on  all  mailings 
generated  from  a  facility  through  either  a 
CASS-  or  MASS-certified  process;  use  of  a 
USPS  address  correction  service;  and 
compliance  with  additional  barcode  quality 
criteria. 

f.  Mailpiece  Quality  Control  Training 
Program.  The  mailer’s  establishment  of 
quality  control  procedures  for  mailpiece 
design  and  sub^quent  in-production 
evaluation  by  designating  a  required  number 
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of  employees  within  the  mailer's  facility  to 
take  and  pass  the  Mailpiece  Quality  Control 
Training  Program. 

3.0  Authorization 

3.1  Application 

The  mailer  must  contact  the  local  manager 
of  the  business  mail  entry  unit  and/or  the 
local  rates  and  classihcation  service  center 
(RCSC)  serving  the  mailer’s  plant  (see  G042) 
for  information  about  application  procedures. 
The  application  and  all  supporting 
documentation,  found  in  I^blication  421-A, 
A  Mailer’s  Guide  to  the  System  Certification 
Program,  must  be  submitted  to  the  manager 
of  business  mail  entry.  If  problems  are 
identified  during  the  manager’s  review  that 
preclude  certification,  the  mailer  is  notified 
in  writing  and,  within  15  days,  must  respond 
or  lose  eligibility  for  further  consideration  in 
the  program  for  1  year.  The  response  mnst 
detail  a  satisfactory  explanation  for  the 
identified  problems,  a  satisfactory  plan  for 
corrective  action,  or  notification  tliat 
corrective  measures  have  been  implemented. 

3.2  On-Site  Review  Team 

A  team  of  USPS  personnel  conducts  an  on¬ 
site  review  at  the  mailer’s  facility.  If 
problems  are  identihed  that  preclude 
certification,  the  mailer  is  notified  in  writing 
and  within  15  days  must  respond  to  the 
findings.  The  response  must  detail  a 
satisfactory  solution  and  an  implementation 
schedule  as  outlined  in  Publication  421-A.  If 
either  of  these  conditions  is  not  met,  the 
application  is  denied  and  the  mailer  may  not 
reapply  for  the  SCP  for  1  year  after  the  date 
of  the  denial. 

3.3  Ruling  on  Application 

After  all  reviews  and  on-site  evaluations 
are  performed,  the  RCSC  manager  serving  the 
mailer’s  plant  location  rules  on  an 
application  for  the  SCP.  If  the  application  is 
approved,  the  mailer  and  the  RC^  manager 
sign  an  agreement  containing  the  conditions 
and  responsibilities  of  each  party  under  the 
program.  SCP  details  in  Publication  421-A 
are  incorporated  into  that  agreement  by 
reference.  If  the  application  is  denied,  the 
mailer  is  notified  in  writing  of  the  s{>ecific 
reasons  for  denial.  The  mailer  may  not 
reapply  for  the  SCP  for  1  year  after  the  date 
of  denial. 

3.4  Renewal 

The  initial  SCP  agreement  is  valid  for  1 
year  and  may  be  renewed  for  up  to  2  years, 
subject  to  USPS  review  and  approval. 

3.5  Revocation 

The  RCSC  manager  may  revoke  a  mailer’s 
SCP  authorization  if  the  mailer: 

a.  Does  not  maintain  the  system  as 
specified  in  the  application. 

b.  Does  not  properly  perform  reported 
quality  control  procedures. 

c.  No  longer  meets  the  SCP  criteria 
established  by  this  standard  and  in  the 
individual  certification  agreement. 

d.  Exhibits  critical  and  noncritical  errors 
during  USPS  audits  in  excess  of  allowable 
deficiencies  (see  Publication  421-A). 


4.0  Reviews,  Administrative  Sanctions, 
Decertification 

4.1  Reviews 

Once  certified,  the  mailer’s  operation  is 
subject  to  a  series  of  system  and  mail 
preparation  reviews  instead  of  conventional 
mail  verification  and  acceptance  procedures. 

4.2  Errors — Administrative  Sanctions 

If  mail  makeup  or  preparation  errors, 

detected  during  an  SCP  review,  exceed  the 
allowable  tolerance  (e.g.,  5%  for  presort,  3% 
for  value-added,  1.5%  for  manifest)  and 
cause  postage  deficiencies,  the  deficiency  as 
well  as  10%  of  the  deficiency  is  collected  on 
that  mailing.  If  the  USPS  finds  that  no 
payment  of  postage  was  made  for  a  mailing, 
the  full  postage  as  well  as  25%  of  the  total 
postage  is  collected  on  that  mailing.  If  the 
USPS  finds  that  a  required  fee  was  not  paid, 
the  mailer  must  pay  the  fee  plus  an  amount 
equal  to  10%  of  the  fee.  Mailers  are  required 
to  correct  the  system  deficiency  responsible 
for  the  error  and  notify  the  domiciled  field 
specialist  and  the  manager  of  business  mail 
entry  of  the  corrective  action. 

4.3  Errors — Decertification 

Errors  foimd  during  SCP  reviews  are  either 
critical  errors  (directly  affecting  accurate 
postage  or  fee  payment)  or  noncritical  errors 
(see  Publication  421-A).  Excessive  errors  can 
result  in  decertification.  A  mailer  is  notified 
of  decertification  in  writing  by  the  RCSC 
manager.  Mailers  may  appeal  notices  of 
decertification  under  G020.  A  decertified 
mailer  may  not  reapply  for  system 
certification  before  1  year  after  the  date  of 
decertification. 

***** 

An  appropriate  amendment  to  39  CFR 

111.3  will  be  published  if  the  proposal  is 
adopted. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc.  94-29361  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  7710-11-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rTX-32-1 -6057b;  FRL-6093-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  Lead  Implementation 
Plan  for  a  Portion  of  Collin  County,  TX 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  today  is  proposing 
to  approve  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Texas  for  the  purpose  of  bringing  about 
the  attainment  of  the  national  ambient 
air  quality  standard  for  lead.  The  SIP 
was  submitted  by  the  State  to  satisfy 
certain  Federal  requirements,  found  in 
the  Federal  Clean  Air  Act,  for  an 


approvable  nonattainment  area  lead  SIP 
for  Collin  County,  Texas. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
this  SIP  revision  as  a  direct  find 
rulemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  or  this  proposed  rule,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  29, 1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6T-AP),  US  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the  State’s 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  P.O.  Box  13087, 
Austin,  Texas  78711-3087. 

Anyone  wishing  to  review  this  . 
petition  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP), 
EPA  Region  6,  telephone  (214)  665- 
7219. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
regulations.  Lead,  Reporting  and 
recordkeeping.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 
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Dated:  September  26, 1994. 

Jane  N.  Saginaw, 

Regional  Administrator. 

IFR  Doc.  94-29292  Filed  11-28-94;  8:45  am) 
BILLING  CODE  6560-60-P 


40  CFRPart52 

[WY6-1-6245b:  AD-FRL-5113-1] 

Clean  Air  Act  Approval  and 
Promulgation  of  New  Source  Review. 
Implementation  Plan  for  Wyoming 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  to  fully 
approve  the  revision  to  the  State 
Implementation  (SIP)  submitted  by  the 
State  of  Wyonling  on  November  12, 

1993  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990,  with  regard 
to  New  Source  Review  (NSR)  in  areas 
that  have  not  attained  the  National 
ambient  air  quality  standards  (NAAQS). 
Also  in  this  document,  EPA  proposes  to 
fully  approve  other  minor  revisions  to 
the  State’s  NSR  rules  which  were 
included  in  the  State’s  submittal.  In  the 
final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State’s 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no  • 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  does 
receive  adverse  comments,  however, 
then  the  direct  final  rule  will  be 
withdrawn,  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  upon  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  29, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Sara 
Summers  (8ART-AP),  Air  Programs 
Branch,  at  the  EPA  Regional  Office 
listed.  Copies  of  the  documents  relevant 
to  this  proposed  rule  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 


appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  VIII,  Air  Programs 
Branch,  999  18th  Street,  suite  500, 
Denver,  Colorado,  80202-2466,  (303) 
293-0966. 

Air  Quality  Division,  Department  of 
Environmental  Quality,  Herschler 
Building,  4th  floor,  122  West  25th 
Street,  Cheyenne,  Wyoming,  82002, 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Summers,  U.S.  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2466, 
(303) 293-0966. 

SUPPLEMENTARY  INFORMATION: 

See  the  information  provided  in  the 
direct  final  rule  which  is  located  in  the 
rules  section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  26, 1994. 

Jack  W.  McGraw, 

Regional  Administrator. 

(FR  Doc.  94-29208  Filed  11-28-94;  8:45  am) 
BILLING  CODE  6560-«0-F 


40  CFR  Parts  52  and  70 

ICA  99-01-6614;  FRL-5112-5] 

Clean  Air  Act  Proposed  Disapproval  of 
the  Title  V  Operating  Permit  Programs 
for  Glenn  County,  Lake  County,  Shasta 
County  and  Tehama  County, 

California;  Proposed  Disapproval  of 
the  Lake  County,  California,  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  disapproval 
of  the  operating  permits  programs 
submitted  by  the  California  Air 
Resources  Board  on  behalf  of  Glenn 
County  Air  Pollution  Control  District 
(APCD),  Lake  County  Air  Quality 
Management  District  (AQMD),  Shasta 
County  AQMD,  and  Tehama  County 
APCD.  These  programs  were  submitted 
for  the  purpose  of  complying  with 
federal  requirements  in  title  V  of  the 
Clean  Air  Act  which  mandates  that 
states  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources.  In  the  alternative, 
EPA  is  proposing  to  grant  source 
category-limited  interim  approval  to  any 
of  these  programs  for  which  the 
California  Air  Resources  Board  submits 
certain  revisions  to  each  District’s 
upset/breakdown  rule  and,  except  for 
Tehama  County,  equipment  shutdown 
rule. 


The  EPA  is  also  proposing  to 
disapprove  a  revision  to  Lake  County’s 
portion  of  the  California  State 
Implementation  Plan  (SIP)  regarding  a 
regulation  for  issuing  federally 
enforceable  state  operating  permits  to 
non-title  V  sources.  In  the  alternative, 
the  EPA  proposes  to  approve  this 
regulation  if  Lake  County  makes 
revisions  to  its  upset/breakdown  and 
shutdown  rules. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  i9, 1994. 

ADDRESSES:  Comments  on  the  Lake 
County  program  and  SIP  should  be 
addressed  to  Ed  Pike,  Operating  Permits 
Section,  A-5-2,  Air  and  Toxics 
Division,  US  EPA-Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  Comments  on  the 
other  programs  should  be  addressed  to 
Sara  Bartholomew  at  the  same  address. 

Copies  of  the  submissions  and  other 
supporting  information  used  in 
developing  the  proposed  disapprovals/ 
interim  approvals  including  the 
Technical  Support  Documents  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location; 
Operating  Permits  Section,  A-5-2.  Air 
and  Toxics  Division,  U.S.  EPA-Region 
IX.  75  Hawthorne  Street,  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  Lake  County 
program  and  SIP,  please  contact:  Ed 
Pike,  (415)  744-1248.  For  information 
on  the  programs  for  the  other  Districts, 
please  contact:  Sara  Bartholomew,  (415) 
744-1170. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 
A.  Introduction 
1.  Title  V 

As  required  under  title  V  of  the  Clean 
Air  Act  (“the  Act’’)  as  amended  (1990), 
EPA  has  promulgated  rules  that  define 
the  minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permits  programs.  See  57  FR 
32250  (July  21, 1992).  These  rules  are 
codified  at  40  CFR  part  70.  Title  V 
requires  states  to  develop,  and  submit  to 
EPA,  programs  for  issuing  these 
operating  permits  to  all  major  stationary' 
sources  and  to  certain  other  sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  EPA’s  program  review  occurs 
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pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

2.  Federally-Enforceable  StateOperating 
Permit  Programs 

On  June  28, 1989  (54  FR  27282),  the 
EPA  published  criteria  for  approving 
and  incorporating  into  SIPs  under 
section  110  of  the  Act,  regulatory 
programs  for  the  issuance  of  federally- 
enforceable  operating  permits.  These 
programs  are  known  as  federally- 
enforceable  state  operating  permit 
(FESOP)  programs.  Permits  issued 
under  a  FESOP  program  approved  into 
the  SIP  pursuant  to  the  June,  1989, 
notice  are  considered  federally 
enforceable.  EPA  has  allowed  states  to 
develop  such  programs  in  conjunction 
with  title  V  operating  permit  programs 
for  the  purpose  of  creating  federally- 
enforceable  limits  on  sources’  potential 
to  emit.  This  mechanism  would  allow 
potentially  major  sources  to  become 
synthetic  minor  sources  and  avoid  being 
subject  to  title  V  by  reducing  their 
potential  to  emit  to  below  the  title  V 
applicability  thresholds.  For  further 
information,  see  the  EPA  guidance 
document  entitled  “Limitation  of 
Potential  to  Emit  with  Respect  to  Title 
V  Applicability  Thresholds,”  dated 
September  18, 1992.  A  copy  of  this 
document  is  contained  in  the  Lake 
County  docket. 

B.  Federal  Oversight  and  Sanctions 
EPA  is  proposing  to  disapprove  the 
title  V  operating  permit  programs  for  the 
Glenn  County  APCD,  Lake  County^ 
AQMD,  Shasta  County  AQMD,  and 
Tehama  County  APCD.  If  EPA  were  to 
finalize  this  proposed  disapproval  for 
any  one  of  these  Districts,  the  District 
may  become  subject  to  sanctions  under 
the  Act.  Pursuant  to  section  502(d)(2)(A) 
of  the  Act,  EPA  may,  at  its  discretion, 
apply  any  of  the  sanctions  in  section 
179(b)  at  any  time  following  the 
effective  date  of  a  final  disapproval.  The 
available  sanctions  include  a 
prohibition  on  the  approval  by  the 
Secretary  of  Transportation  of  certain 
highway  projects  or  the  awarding  of 
certain  federal  highway  funding,  and  a 
requirement  that  new  or  modified 
stationary  sources  or  emissions  units  for 
which  a  permit  is  required  under  part  D 


of  title  I  of  the  Act  achieve  an  emissions 
reductions-to-increases  ratio  of  at  least 
2-to-l.  The  latter  sanction,  however,  is 
available  only  in  areas  that  are  classified 
nonattainment.  Because  none  of  the  four 
Districts  is  classified  nonattainment  for 
any  criteria  pollutant,  the  only  available 
sanction  is  the  highway  approval  and 
funding  sanction.  In  addition,  EPA  is 
required  by  section  502(d)(2)(B)  of  the 
Act  to  apply  sanctions  on  the  date  18 
months  after  the  effective  date  of  a  final 
disapproval,  imless  prior  to  that  date  the 
District  has  submitted  a  revised 
operating  permits  program  and  EPA  has 
determined  that  it  corrects  the 
deficiencies  that  prompted  the  final 
disapproval.  Finally,  if  EPA  has  not 
granted  either  full  or  interim  approval  to 
the  District  program  by  November  15, 
1995,  EPA  must  promulgate,  administer 
and  enforce  a  Federal  permits  program 
for  that  District  on  that  date. 

EPA  is  also  proposing  to  disapprove 
Lake  Coimty’s  FESOP  program. 
Sanctions  are  available  only  for 
requirements  of  the  Act.  FESOP 
programs  are  not  required  by  the  Act; 
therefore,  disapproval  of  Lake’s  program 
will  not  trigger  a  sanctions  deadline  for 
the  District. 

II.  Proposed  Action  and  Implications 
A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  the  major  elements  of  the 
Districts’  title  V  operating  permits 
program  submittals  and  on  specific 
elements  that  must  be  corrected  to  meet 
the  minimum  requirements  of  40  CFR 
part  70.  The  four  District  programs 
being  reviewed  are  based  on  a  model 
rule  and  program  description  developed 
by  the  California  Air  Resources  Board 
(GARB).  As  a  result,  the  programs  are 
very  similar.  A  detailed  analysis  of  each 
program  can  be  found  in  Technical 
Support  Document  (TSDs)  for  each 
District.  The  full  program  submittals, 
TSDs,  and  other  relevant  materials  are 
available  for  public  review  in  the  public 
docket  for  each  District.  The  dockets 
may  be  viewed  during  regular  business 
hours  at  the  address  listed  above. 

1.  Title  V  Support  Materials 

In  submitting  each  District’s  title  V 
program,  GARB  requested  source 
category-limited  interim  approval  for 
the  program  because  California  law 
currently  exempts  agricultural  sources 
from  all  permitting  requirements 
including  title  V.  Each  District’s 
submission  contains  a  complete 
program  description.  District 
implementing  and  supporting 
regulations,  application  and  reporting 
forms,  and  other  supporting 


information.  In  addition,  GARB 
submitted  for  all  Districts  in  the  State  a 
single  Attorney  General’s  opinion,  State 
en^ling  legislation,  and  certain  other 
information  regarding  State  law. 

EPA  has  reviewed  each  District’s 
program  to  assure  that  it  contains  all  the 
elements  required  by  §  70.4  (b) 

(elements  of  the  initial  program 
submission)  and  has  found  each 
program  complete  pursuant  to  §  70.4 
(e)(1)  in  letters  to  the  California  Air 
Resources  Board  on  January  13, 1994 
(Shasta),  February  4, 1994  (Tehama), 
March  4, 1994  (Glenn),  and  May  20, 

1994  (Lake).  Copies  of  these  letters  are 
in  the  dockets.  Prior  to  final  action  to 
approve  these  operating  permit 
programs,  EPA  intends  to  have  in  place 
an  implementation  agreement  with  each 
of  these  Districts  that  addresses  data 
management,  acid  rain  provisions, 
procedures  for  delegation  of  hazardous 
air  pollutant  standards  under  section 
112(1)  of  the  Act,  and  other  elements 
regarding  the  implementation  of  the 
District’s  title  V  program. 

2.  Title  V  Operating  Permit  Regulations 
and  Program  Implementation 

This  section  discusses  how  the 
Districts’  rules  in  general  comply  with 
the  requirements  of  part  70.  In  each 
case,  the  Districts’  rules/regulations  are  ^ 
identical  to  or  very  similar  to  the  GARB 
model;  therefore,  the  discussion  below 
is  applicable  to  all  four  programs.  If  a 
District’s  program  differs  substantially 
from  the  ^RB  model  and  the  other 
Districts’  programs  in  a  way  that  is  not 
fully  approvable  under  part  70,  it  is 
noted  in  sections  later  in  this  notice  that 
discuss  the  interim  approval  issues  for 
each  District. 

Applicability.  All  programs  meet  the 
source  applicability  requirements  of 
§§  70.2  (Etefinitions)  and  70.3 
(Applicability)  except  that  current 
California  law  exempts  agricultural 
sources  from  all  permitting 
requirements  including  title  V.  This 
exemption  must  be  removed  fi^m  State 
law  in  order  for  the  District  programs  to 
receive  full  approval.  All  programs 
opted  to  defer  the  permitting  of  minor 
sources  subject  to  New  Source 
Performance  Standards  (NSPS)  or 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  as 
allowed  under  §  70.3  (b)(1). 

Permit  application.  The  rules 
substantially  meet  the  application 
deadlines  and  application  content 
requirements  of  §  70.5  (Permit 
applications).  Each  program  contains 
the  application  forms  that  the  District 
intends  to  use  for  initial  permit,  permit 
renewal,  and  permit  modification 
applications.  In  this  action,  EPA  is 
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proposing  to  approve  these  application 
forms  as  part  of  each  District’s  program. 
All  rules  require  so.urces  to  list  all 
emission  units  in  suflicient  detail  to 
establish  applicable  requirements  and 
permit  fees.  EPA  has  identiHed  several 
interim  approval  issues  regarding 
permit  application  requirements  that 
must  be  corrected  for  full  approval.  The 
interim  approval  issues  are  discussed  in 
detail  later  in  this  notice.  In  the  TSD, 
EPA  has  also  identified  other 
recommended  changes  that  are  not 
required  for  full  approval  but  would 
improve,  clarify,  or  strengthen  the 
Districts’  title  V  programs. 

Insignificant  activities.  Section  70.4 
(b)(2)  requires  States  to  include  in  their 
part  70  programs  any  criteria  used  to 
determine  insignificant  activities  or 
emission  levels  for  the  purposes  of 
determining  complete  applications. 
Section  70.5(c)  states  that  an  application 
for  a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amounts.  Section  70.5(c) 
also  states  that  EPA  may  approve,  as 
part  of  a  State  program,  a  list  of 
insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70,  a 
State  must  request  and  EPA  must 
approve  as  part  of  that  State’s  program 
any  activity  or  emission  level  that  the 
State  wishes  to  consider  insignificant. 
Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  part  70 
program  under  review. 

All  four  Districts  provided  their 
current  p>ermit  exemption  lists  as  their 
list  of  insignificant  activities.  Several  of 
these  lists  provide  unbounded 
discretion  to  the  APCO  to  determine 
additional  exemptions.  For  criteria, 
Glenn,  Shasta,  and  Tehama  either 
provided  no  criteria  or  stated  that  their 
criteria  for  insignificance  was  the  list  of 
activities  in  their  current  permit 
exemption  list  Because  EPA  was 
provided  no  criteria  or  information  on 
the  level  of  emissions  of  activities  on 
most  Districts’  exemptions  list  and  no 
demonstration  that  these  activities  are 
not  likely  to  be  subject  to  an  applicable 
requirement,  EPA  cannot  propose  full 
approval  of  the  lists  as  the  basis  for 
determining  insignificant  activities. 

Lake  submitted  several  permit 
exemptions  for  their  part  70  permitting 
program.  Lake  County  did  not  submit 
emission  levels  or  other  criteria  for 
these  exemptions,  although  Lake  stated 
that  sources  above  the  significance 


levels  in  their  new  source  review 
regulations  (Section  602)  could  not  be 
exempted.  These  “significance  levels’’ 
are  20  pounds  per  hour  or  150  pounds 
per  day  of  any  criteria  pollutant  except 
carbon  monoxide  and  lead,  150  pounds 
per  hour  or  1500  pounds  per  day  of 
carbon  monoxide,  and  more  than  27 
pounds  per  day  of  lead.  These  levels  are 
a  substantial  fraction  of  the  major  source 
thresholds  for  Lake  County  and  would 
almost  certainly  exclude  imits  with 
applicable  requirements.  EPA,  therefore, 
finds  that  these  emission  levels  are  too 
high  to  be  considered  insignificant. 

For  other  State  programs,  EPA  has 
proposed  to  accept,  as  sufficient  for  full 
approval,  emission  levels  for 
insignificant  activities  of  2  tons  per  year 
and  the  lesser  of  1000  pounds  per  year, 
section  112(g)  de  minimus  levels,  or 
other  title  I  significant  modification 
levels  for  HAPs  and  other  toxics  (40 
CFR  52.21  (b)(23)(i)).  EPA  believes  that 
these  levels  are  sufficiently  below 
applicability  thresholds  for  many 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  title 
V  application  and  are  consistent  with 
current  permitting  thresholds  for  the 
nineteen  Districts  under  consideration 
here.  EPA  is  requesting  comment  on  the 
appropriateness  of  these  emission  levels 
for  determining  insignificant  activities 
in  these  Districts.  This  request  for 
comment  is  not  intended  to  restrict  the 
ability  of  individual  Districts  to  propose 
and  ^A  to  approve  other  emission 
levels  if  the  District  demonstrates  that 
such  alternative  emission  levels  are 
insignificant  compared  to  the  level  of 
emissions  fi'om  and  types  of  units  that 
are  permitted  or  subject  to  applicable 
retirements. 

Permit  content.  The  rules 
substantially  meet  the  permit  content 
requirements  of  §  70.6  (Permit  content) 
including  assuring  compliance  with  all 
applicable  requirements,  monitoring 
and  related  recordkeeping  and  reporting 
requirements,  and  compliance 
requirements.  None  of  the  programs 
opted  to  use  general  permits  or  the 
permit  shield.  In  addition,  the  programs 
substantially  meet  the  operational 
flexibility  requirements  of  §  70.4  (b)(12). 
The  programs  also  prohibit  changes  that 
are  considered  minor  under  new  source 
review  from  being  made  under  the 
operational  flexibility  provisions.  EPA 
has  identified  several  problems  with  the 
permit  content  and  the  operational 
flexibility  provisions  that  must  be 
corrected  for  full  approval.  These 
interim  approval  issues  are  discussed  in 
detail  later  in  this  notice.  In  the  TSDs, 
EPA  has  also  identified  other 
recommended  changes  that  are  not 


required  for  full  approval  but  would 
improve,  clarify,  or  strengthen  the 
Districts’  title  V  programs. 

Permit  issuance  and  modifications. 

All  programs  provide  adequate  criteria 
and  procedures  for  deeming 
applications  complete  as  required  by 
§  70.5  (a)(2).  Most  programs  provide 
deadlines  and  procedures  (including 
public  participation  and  EPA/affect^ 
state  review)  for  acting  on  permits 
consistent  with  §  70.7  (a)  (Action  on 
applications)  and  (h)  (Public 

Earticipation)  and  §  70.8  (Permit  review 
y  EPA  and  affected  States);  the 
exceptions  are  noted  in  the  discussions 
of  each  District’s  program  given  below. 
All  programs  have  permit  modification 
procedures  that  are,  for  the  most  part, 
consistent  with  §  70.7  (e)  (Permit 
modification).  All  programs  contain 
procedures  that  allow  new  emission 
units  that  do  not  trigger  major  source 
NSR,  are  not  acid  rain  imits,  and  whose 
operations  are  not  addressed  or 
prohibited  by  the  existing  part  70  permit 
to  be  handled  “off-permit.”  EPA  has 
identified  several  problems  with  the 
permit  issuance  and  modification 
procedures  that  must  be  corrected  for 
full  approval.  The  interim  approval 
issues  are  discussed  in  detail  later  in 
this  notice.  In  the  TSDs,  EPA  has  also 
identified  other  recommended  changes 
that  are  not  required  for  full  approval 
but  would  improve,  clarify,  or 
strengthen  the  Districts’  title  V 
programs. 

Lte/inirion  of  title  I  modification.  Part 
70  prohibits  changes  that  are 
modifications  under  any  provisions  of 
title  I  of  the  Clean  Air  Act  (“title  I 
modification”)  from  being  treated  as 
minor  permit  modifications,  being  made 
“off-permit,”  or  being  made  under  an 
operational  flexibility  provision.  None 
of  the  Districts’  programs  specifically 
define  “title  I  modification”  although  it 
is  clear  from  the  use  of  the  term  that  the 
programs  do  not  treat  changes  reviewed 
under  a  minor  source  preconstruction 
review  program  (“minor  NSR  changes”) 
as  title  I  modifications.  See.  for 
example,  the  distinction  made  between 
“a  modification  under  Title  I  of  the 
CAA”  emd  “any  provision  of  (the 
District  NSR  and  PSD  rules)”  in  Shasta’s 
Rule  5,  sections  V.L  and  V.I.3.C.  See  also 
the  discussion  on  operational  flexibility 
in  each  District’s  Program  Description: 
“Title  I  modifications  include  a 
modification  that  is  major  under  federal 
NSR  *  *  *,  a  modification  that  is  major 
under  PSD  *  * 

The  EPA  is  currently  in  the  process  of 
determining  the  prop)er  definition  of 
title  I  modification.  As  further  explained 
below,  EPA  has  solicited  public 
comment  on  whether  the  phrase 
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“modification  under  any  provision  of 
title  I  of  the  Act”  should  be  interpreted 
to  mean  literally  any  change  at  a  source 
that  would  trigger  permitting  authority 
review  under  regulations  approved  or 
promulgated  under  title  I  of  the  Act. 

This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
1 10(a)(2)(C)  of  the  Clean  Air  Act. 

On  August  29, 1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to,  among  other 
things,  allow  State  programs  with  a 
more  narrow  treatment  or  definition  of 
title  I  modifications  to  receive  interim 
approval  (59  FR  44572).  EPA  explained 
its  view  that  the  better  reading  of  title 
I  modifications  includes  minor  NSR, 
and  solicited  public  comment  on  the 
proper  interpretation  of  that  term  (59  FR 
44573).  EPA  stated  that  if,  after 
considering  the  public  comments,  it 
continues  to  believe  that  the  phrase  title 
I  modifications  should  be  interpreted  as 
including  minor  NSR  changes,  it  would 
revise  the  interim  approval  criteria  as 
needed  to  allow  states  with  a  narrower 
definition  to  be  eligible  for  interim 
approval. 

The  EPA  hopes  to  finalize  its 
rulemaking  revising  the  interim 
approval  criteria  under  40  CFR  70.4(d) 
expeditiously.'  If  EPA  establishes  in  its 
rulemaking  that  the  definition  of  title  I 
modifications  can  be  interpreted  to 
exclude  changes  reviewed  under  minor 
NSR  programs  and  changes  that  trigger 
the  application  of  a  pre-1990  NESHAP 
requirement,  the  Districts’  treatment  of 
title  I  modifications  would  be  fully 
consistent  with  part  70.  Conversely,  if 
EPA  establishes  through  the  rulemaking 
that  the  definition  must  include  changes 
reviewed  under  minor  NSR,  the 
Districts’  treatment  of  title  I 
modifications  will  become  a  basis  for 
interim  approval.  If  the  treatment 
becomes  a  basis  for  interim  approval  as 
a  result  of  EPA’s  rulemaking,  each  of  the 
four  Districts  would  be  required  to 
revise  its  treatment  of  title  I 
modifications  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  today’s  proposed 
approval  does  not  identify  the  Districts’ 
treatment  of  title  I  modification  as 
necessary  grounds  for  either  interim 
approval  or  disapproval.  Again, 


*  Publication  of  the  proposed  interim  approval 
criteria  revisions  was  delayed  until  August  29, 
1994,  and  EPA  received  .several  requests  to  extend 
the  public  comment  period  until  November  27, 
1994.  Given  the  importance  of  the  issues  in  that 
rulemaking  to  States,  sources  and  the  public,  but 
mindful  of  the  need  to  take  action  quickly,  EPA 
agreed  to  extend  the  comment  peri^  until  October 
28, 1994  (see  59  FR  52122  (October  14, 1994)). 


although  EPA  has  reasons  for  believing 
that  the  better  interpretation  of  title  I 
modifications  is  th^roader  one,  EPA 
does  not  believe  that  it  is  appropriate  to 
determine  whether  this  is  a  program 
deficiency  until  EPA  completes  its 
rulemaking  on  this  issue. 

3.  District  Title  V  Enforcement  and 
Compliance  Provisions 

The  EPA  is  proposing  to  disapprove 
the  operating  permits  programs  for 
Glenn  County  APCD,  Lake  County 
AQMD,  Shasta  County  AQMD,  and 
Tehama  County  APCD  because  of 
deficiencies  in  the  Districts’ 
enforcement  authorities.  The  primary 
deficiency  lies  in  provisions  in  the 
Districts’  equipment  breakdown/upset 
rules  that  state  that  excess  emissions 
during  equipment  breakdowns/ upsets 
are  not  violations.  In  addition,  the 
Glenn,  Lake,  and  Shasta  Districts  have 
rules  that  state  that  excess  emissions 
during  equipment  shutdown  for 
maintenance  are  not  violations. 

On  January  24, 1978  (43  FR  3275) 

EPA  disapproved  Glenn’s  Rules  95.2 
and  95.3,  I^e’s  Rules  500,  510,  and  511 
(now,  codified  as  Articles  I  and  II  of 
Chapter  III),  Shasta’s  Rule  3:10  and 
Tehama’s  Rule  4:17  as  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  because  each  rule  provided  a 
priori  that  emission  exceedances  during 
malfunctions  or  equipment  shutdowns 
were  not  violations.^  The  disapproval 
action  was  taken  consistent  with  EPA’s 
policy  that  SIPs  cannot  contain 
automatic  exemptions  from  emission 
limitations  during  malfunctions/ 
shutdowns.  This  policy  was  originally 
established  in  1977  (42  FR  21472  (April 

27. 1977)  and  42  FR  58171  (November 

8. 1977) ),  restated  in  1983 
{Memorandum,  "Policy  on  Excess 
Emissions  During  Startup,  Shutdown, 
Maintenance,  and  Malfunctions.” 
Kathleen  M.  Bennett,  Assistant 
Administrator  for  Air,  Noise  and 
Radiation,  to  Regional  Administrators, 
Region  I-X.  February  15, 1983) 

(provided  in  the  dockets),  and  reflected 
in  the  emergency  provisions  included  in 
the  1992  promulgation  of  part  70. 

In  its  1978  disapproval  of  these 
breakdown  rules,  EPA  stated  that 
automatic  exemptions  to  SIP  limits 
during  malfunctions/shutdowns  “render 
[SIP]  emission  limitations  potentially 
unenforceable.”  The  rules  pose  similar 
enforceability  problems  in  the  context  of 
title  V.  The  potential  impact  on 
enforceability  is  of  special  concern  in 


2  Although  both  the  Shiasta  and  Lake  Districts 
have  revised  their  rules  since  the  disapproval, 
neither  has  revised  the  language  that  resulted  In  the 
SIP  disapproval. 


title  V  because  title  V  permits  will 
contain  emission  limits  that  not  only 
include  SIP  limits  but  also  limits  in 
NSPS,  NESHAP,  and  MACT  standards, 
and  preconstruction  permits. 

A  permitting  program  that  includes 
rules  specifically  stating  that  excess 
emissions  during  malfunctions  or 
shutdowns  are  not  violations  cannot 
meet  the  minimum  requirements  of 
§  70.11  (Requirements  for  enforcement 
authority),  "niese  rules  may  also 
compromise  the  ability  of  the  Districts 
to  issue  permits  that  assure  compliance 
with  all  applicable  requirements.  The 
ability  to  enforce  permits  as  specified  in 
§  70.11  and  issue  permits  that  assure 
compliance  with  all  applicable 
requirements  are  identified  as  minimum 
elements  for  interim  approval  of  title  V 
programs  in  §  70.4(d)(3).  Programs  that 
do  not  have  the  minimum  requirements 
fisted  in  §  70.4(d)(3)  and  otherwise  do 
not  substantially  meet  the  requirements 
of  part  70  are  subject  to  disapproval. 

Other  than  the  emergency/snutdown 
provisions,  California  law  and  District 
rules  and  regulations  provide  the 
Districts  wiA  the  enforcement 
authorities  required  by  §  70.11.  See  the 
California  Attorney  General’s  Opinion 
and  the  TSDs  (especially  Attachments  A 
and  F). 

Variances.  The  Hearing  Boards  of  all 
four  Districts  have  authority  to  issue 
variances  from  requirements  imposed 
by  State  and  local  law.  See  California 
Health  and  Safety  Code  42350  et  seq.  In 
the  opinion  submitted  with  California 
operating  permit  programs,  California’s 
Attorney  General  states  that  “(tjhe 
variance  process  is  not  part  of  the  Title 
V  permitting  process  and  does  not  affect 
federal  enforcement  for  violations  of  the 
requirements  set  forth  in  a  Title  V 
permit.”  (Emphasis  in  original.) 

EPA  regards  State  and  District 
variance  provisions  as  wholly  external 
to  the  programs  submitted  for  approval 
under  part  70  and  consequently  is 
proposing  to  take  no  action  on  these 
provisions  of  State  and  local  law.  EPA 
has  no  authority  to  approve  provisions 
of  state  law  that  are  inconsistent  with 
the  Act.  EPA  does  not  recognize  the 
ability  of  a  permitting  authority  to  grant 
relief  from  the  duty  to  comply  with  a 
federally-enforceable  part  70  permit, 
except  where  such  relief  is  granted 
through  procedures  allowed  by  part  70. 
A  part  70  permit  may  be  issued  or 
revised,  consistent  with  part  70 
permitting  procedures,  to  incorporate 
those  terms  of  a  variance  that  are 
consistent  with  applicable 
requirements.  A  part  70  permit  may  also 
incorporate,  via  part  70  permit  issuance 
or  revision  procedures,  the  schedule  of 
compliance  set  forth  in  a  variance. 
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However,  EPA  reserves  the  right  to 
pursue  enforcement  of  applicable 
requirements  notwithstanding  the 
existence  of  a  compliance  schedule  in  a 
permit  to  operate.  This  is  consistent 
with  §  70.5(c)(8)(iii)(C),  which  states 
that  a  schedule  of  compliance  “shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based.” 

Prompt  reporting  of  deviations. 

Section  70.6  (a)(3)(iii)(B)  states  that 
permits  must  require  prompt  reporting 
of  deviations  from  the  permit 
requirements  and  that,  the  permitting 
authority  shall  define  prompt  in  relation 
to  the  degree  and  type  of  deviation 
likely  to  occur  and  the  applicable 
requirements.  The  Districts’  rules  do  not 
define  “prompt”  and  instead  leave  the 
determination  of  what  constitutes 
“prompt”  to  the  discretion  of  the  Air 
Pollution  Control  Officer.  Although  the 
permit  program  regulations  should 
define  “prompt”  for  purposes  of 
administrative  efficiency  and  clarity,  it 
is  acceptable  to  define  the  term  in  each 
permit.  EPA  believes  that  prompt  means 
reporting  a  deviation  that  is  not  the 
result  of  an  emergency  or  breakdown 
within  two  to  ten  days  of  the 
occurrence.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  fiequent  than  the 
semiannual  reporting  requirement,  since 
this  is  a  separate  reporting  obligation 
under  §  70.6(a){3)(iii)(A).  Where 
“prompt”  is  defined  in  the  individual 
permit  but  not  in  the  program 
regulations,  EPA  may  veto  permits  that 
do  not  require  sufficiently  prompt 
reporting  of  deviations. 

4.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  and  §  70.9 
(a)  require  that  each  permitting 
authority  collect  fees  sufficient  to  cover 
all  reasonable  direct  and  indirect  costs 
required  to  develop  and  administer  its 
title  V  operating  permits  program.  Each 
title  V  program  submittal  must  contain 
either  a  detailed  demonstration  of  fee 
adequacy  or  a  demonstration  that 
aggregate  fees  collected  from  title  V 
sources  meet  or  exceed  $25  per  ton  of 
emissions  per  year  (adjusted  from  1989 
by  the  Consumer  Price  Index  (CPI)).  The 
$25  per  ton  amount  is  presumed,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonable  program  costs  and 
is  thus  referred  to  as  the  “presumptive 
minimum,”  (§  70.9  (b)(2)(i)).  All  four 
Districts  have  opted  to  make  a 


presumptive  minimum  fee 
demonstration. 

Currently,  the  four  Districts  charge 
fees  for  permitting  based  on  some 
combination  of  equipment  type  and/or 
size,  number  of  emission  units, 
permitting  action,  and  actual  cost  of 
services.  All  Districts  have  adopted 
supplemental  fee  rules  or  revised 
existing  fee  rules  to  assure  that  title  V 
sources  (either  individually  or  in  the 
aggregate)  will  pay  fees  that  will  remain 
at  or  above  the  CPI-adjusted 
presumptive  minimum.  These  annual 
fees  are  all  about  $29.26  per  ton  with 
total  annual  revenue  from  title  V 
sources  ranging  from  $4,096  (in  Tehama 
with  one  title  V  soiuce)  to  $101,506  (in 
Shasta  Coimty  with  10  title  V  sources). 
(All  figures  are  for  1993).  All  four 
Districts  demonstrated  in  their  program 
descriptions  that  the  presumptive 
minimum  fees  are  adequate  to  cover  the 
direct  and  indirect  costs  of  their  title  V 
programs. 

5.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Section  112 — Hazardous  Air 
Pollutants.  The  Districts  have 
demonstrated  in  their  title  V  program 
submittals  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in  the 
State  of  California  enabling  legislation 
and  in  regulatory  provisions  in  each 
District’s  rule  defining  “applicable 
requirements”  and  mandating  that  all 
federal  air  quality  requirements  must  be 
incorporated  into  permits.  EPA  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  the  Districts  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements.  For  further 
discussion  on  the  District’s  legal 

,  authority,  please  refer  to  the  TSDs 
accompanying  this  action  and  the  April 
13, 1993  guidance  memorandum 
entitled,  “Title  V  Program  Approval 
Criteria  for  Section  112  Activities,” 
signed  by  John  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards, 
USEPA,  which  can  be  found  in  the 
dockets. 

b.  Title  IV — acid  rain.  No  Districts  in 
California  have  Phase  I  acid  rain  sources 
cmd  none  of  the  four  Districts  has 
identified  Phase  II  sources.  The  Glenn, 
Lake,  and  Tehama  Districts  have 
provided  commitments  to  expeditiously 
adopt  the  appropriate  regulatory 
authority  necessary  to  issue  a  timely 
title  IV  permit  to  any  new  or  existing 
source  in  the  District  that  becomes 
subject  to,  or  wants  to  opt  into,  the  acid 
rain  program.  For  the  Shasta  District, 
EPA  will  require  this  commitment  as 


part  of  the  District-EPA  implementation 
agreement. 

6.  Lake  County  AQMD’s  FESOP 
Program 

On  February  28, 1994,  CARB 
submitted  for  approval  into  Lake 
County’s  portion  of  the  California  SIP,  a 
District  operating  p>ermit  program 
designed  to  create  federally-enforceable 
limits  on  sources’  potential  to  emit.  This 
program  is  contained  in  sections  12.800 
through  12.850  of  Lake  County’s  rule  as 
well  as  relevant  definitions  in  section 
12.200.  If  approved  into  the  SIP,  the 
program  will  allow  major  soiuces  to 
become  synthetic  minor  sources  by 
limiting  their  potential  to  emit  to  less 
than  the  major  source  level.  A  detailed  • 
analysis  of  the  program  can  be  found  in 
the  TSD  for  Lake  County. 

B.  Proposal  for  and  Implications  of 
Disapproval  and  Interim  Approval 

1.  Title  V  Programs 

EPA  is  proposing  to  disapprove  the 
operating  permits  programs  submitted 
by  the  California  Air  Resources  Board 
on  behalf  of  Glenn  County  APCD 
(received;  December  27, 1993),  Lake 
County  AQMD  (received:  November  16, 
1993  and  March  15, 1994),  Shasta 
County  AQMD  (received:  November  16, 
1993),  and  Tehama  County  APCD 
(received:  December  6, 1993).  If 
promulgated,  these  disapprovals  would 
constitute  disapprovals  imder  section 
502(d)  of  the  Act.  As  provided  under 
section  502(d)(1)  of  the  Act,  CARB  and 
these  Districts  would  have  up  to  180 
days  from  the  date  of  EPA’s  final  action 
to  revise  and  resubmit  the  programs. 

EPA  is  proposing  to  disapprove  the 
operating  permits  programs  for  these 
four  Districts  because  of  provisions  in 
their  equipment  breakdown/upset  rules 
that  state  that  excess  emissions  during 
equipment  breakdowns/upsets  are  not 
violations.  In  addition,  EPA  is 
proposing  to  disapprove  the  programs 
for  the  Glenn,  Lake,  and  Shasta  Districts 
because  these  Districts  have  rules  that 
state  that  excess  emissions  during 
equipment  shutdown  for  maintenance 
are  not  violations. 

As  discussed  earlier  in  this  notice, 
these  provisions  mean  that  the  Districts 
do  not  have  enforcement  authorities  that 
meet  the  minimum  requirements  of 
§  70.11.  These  provisions  also 
compromise  the  ability  of  the  Districts 
to  issue  permits  that  assure  compliance 
with  all  applicable  requirements.  The 
minimum  requirements  for  interim 
approval  in  §  70.4(d)(3)  require  that  the 
permitting  authority  have  the  ability  to 
both  enforce  permits  (§  70.4(d)(3)(vii)) 
and  issue  permits  that  assure 


60936 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Proposed  Rules 


compliance  with  all  applicable 
requirements  {§  70.4(d)(3)(ii)).  Programs 
that  do  not  have  the  minimum 
requirements  listed  in  §  70.4(d)(3)  and 
otherwise  do  not  substantially  meet  the 
requirements  of  part  70  are  subject  to 
disapproval. 

If  EPA  were  to  finalize  this  proposed 
disapproval  for  any  of  the  four  Districts, 
that  District  may  become  subject  to 
sanctions  under  the  Act  within  18 
months  following  final  action  to 
disapprove  its  program  if  the  District 
fails  to  submit  a  corrected  program  that 
EPA  determines  corrects  the 
disapproved  program’s  deficiencies. 

In  the  alternative,  EPA  proposes  to 
grant  source-category  limited  interim 
approval  to  any  of  these  four  programs 
for  which,  prior  to  the  final  disapproval 
action,  the  District  adopts  and  CARS 
submits  to  EPA,  revisions  to  the 
breakdown/shutdown  rules  that  remove 
the  “no  violation”  language.  For  the 
breakdown  rules,  these  Districts  can 
either  adopt  the  language  of  §  70.6(g) 
that  an  emergency  constitutes  an 
affirmative  defense  to  noncompliance 
with  technology-based  emission 
limitations  or  that  emissions  exceeding 
emission  limitations  during  equipment 
breakdowns  constitute  a  violation  of 
District  rules.  The  Air  Pollution  Control 
Officer  may  exercise  enforcement 
discretion  where  an  emergency  has 
caused  a  violation.  The  latter  language 
is  used  in  most  California  district 
equipment  breakdown  rules  and  is 
acceptable  to  EPA.  Provisions  for  the 
special  treatment  of  excess  emissions 
during  non-emergency  equipment 
shutdown  must  be  deleted  altogether. 

No  special  treatment  of  excess 
emissions  during  equipment  shutdown 
is  allowed  because  shutdowns  are  part 
of  the  normal  operation  of  a  source  and, 
thus,  proper  design  of  the  equipment 
should  eliminate  excess  emissions 
during  shutdowns.  See  the  February  15, 
1983,  Bennett  memo  cited  above  for  a 
further  discussion  of  the  treatment  of 
excess  emissions  during  shutdowns. 

If  EPA  finalizes  an  interim  approval 
for  a  District  in  lieu  of  the  disapproval, 
each  District  (and  in  some  instances  the 
State)  must  make  the  changes  noted 
below  in  order  for  its  title  V  program  to 
receive  full  approval.  This  interim 
approval,  which  may  not  be  renewed, 
extends  for  a  period  of  2  years.  During 
the  interim  approval  period,  a  District  is 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  Federal 
permits  program  in  the  District.  Permits 
issued  under  a  program  with  interim 
approval  have  hill  standing  with  respect 
to  part  70,  and  the  one-year  time  period 
for  submittal  of  permit  applications  by 


subject  sources  begins  upon  interim 
approval,  as  does  Qie  thi^-year  time 
period  for  processing  the  initial  permit 
applications. 

Following  final  interim  approval,  if 
any  of  the  Districts  fail  to  submit  a 
complete  corrective  program  for  full 
approval  by  the  date  six  months  before 
expiration  of  the  interim  approval,  EPA 
would  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  District  then 
fails  to  submit  a  corrective  program  that 
EPA  can  find  complete  before  the 
expiration  of  that  18-month  period,  EPA 
would  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act, 
which  would  then  remain  in  effect  until 
EPA  determines  that  the  District  has 
corrected  the  deficiency  by  submitting  a 
complete  corrective  program. 

If,  following  final  interim  approval, 
EPA  were  to  disapprove  the  District’s 
complete  corrective  program.  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
District  submits  a  revised  program  and 
EPA  determines  that  it  corrects  the 
deficiencies  that  prompted  the 
disapproval. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  District  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 

Moreover,  if  EPA  has  not  granted  full 
approval  to  a  District  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  that  District  upon 
interim  approval  expiration. 

2.  Lake  County  AQMD’s  FESOP 
Program 

The  EPA  is  also  proposing  to 
disapprove  the  Lake  District’s  FESOP 
program  because  it  does  not  meet  the 
criteria  for  approving  federally 
enforceable  state  program  for  issuing 
synthetic  minor  operating  permits  in 
EPA’s  June  28, 1989,  Federal  Register 
notice  (54  FR  27282).  As  discussed 
above,  the  Lake  District  currently  has 
rules  that  state  that  excess  emissions 
during  equipment  breakdowns  and 
maintenance  are  not  violations  of 
District,  state,  and  federal  emission 
limitations.  This  “no  violation” 
language  calls  into  question  the 
practical  enforceability  of  any  limits  on 
potential  to  emit  established  under 
Lake’s  synthetic  minor  permitting 
program.  Under  the  June  28, 1989 
criteria,  state  operating  permit  programs 


that  do  not  create  practically  • 
enforceable  limits  cannot  create 
federally-enforceable  limits  on  potential 
to  emit. 

In  the  alternative,  EPA  is  proposing  to 
approve  Lake’s  FESOP  program  into  the 
California  SIP  under  section  110  of  the 
Act  if  the  District  removes  the  no 
violation  language  from  its-equipment 
breakdown  rule  and  eliminates  any 
special  treatment  of  excess  emissions 
during  non-emergency  equipment 
shutdowns.  The  program  otherwise 
meets  the  June  28, 1989  approval 
criteria  by  ensuring  that  the  limits  on 
potential  to  emit  will  be  permanent  and 
quantifiable  and  be  no  less  stringent 
than  any  other  applicable  federal 
limitations  and  requirements,  by 
requiring  the  source  comply  with  the 
limits  in  its  permit,  and  by  providing 
adequate  notice  to  EPA  emd  the  public 
of  the  proposed  permit.  An  analysis  of 
the  June  28, 1989  criteria  as  they  apply 
to  Lake  County’s  FESOP  program  can  be 
found  in  the  TSD  for  Lake  County. 

Neither  CARB  nor  Lake  County 
AQMD  requested  approval  of  the 
District’s  reSOP  under  section  112(1)  of 
the  Act  for  the  purpose  of  creating 
federally  enforceable  limitations  on  the 
potential  to  emit  of  hazardous  air 
pollutants  (HAPs).  A  separate  request  * 
for  approval  under  section  112(1)  is 
necessary  because  the  proposed  SIP 
approval  discussed  above  only  provides 
a  mechanism  for  controlling  criteria 
pollutants.  While  federally  enforceable 
limits  on  criteria  pollutants  (i.e.,  volatile 
organic  compounds  or  particulate 
matter)  may  have  the  incidental  effect  of 
limiting  certain  HAP  listed  pursuant  to 
section  112(b),  section  112  of  the  Act 
provides  the  underlying  authority  for 
controlling  HAP  emissions  that  are  not 
criteria  pollutants.  As  a  legal  matter,  no 
additional  program  approval  by  EPA  is 
required  in  order  for  the  criteria 
pollutant  limits  to  be  recognized  as 
federally  enforceable  for  H.\Ps;  • 
however,  because  EPA  is  not  proposing 
to  approve  Lake  County’s  FESOP 
program  under  section  112(1),  federally- 
enforceable  potential  to  emit  limits 
established  specifically  for  HAPs  cannot 
be  created  through  the  program. 

C.  District  Title  V  Interim  Approval 
Issues  Common  to  All  Four  Districts 

In  order  to  receive  full  approval  for  its 
title  V  program,  each  District  must  make 
the  following  changes: 

(1)  Provide  a  demonstration  that 
activities  that  are  exempt  from  part  70 
permitting  are  truly  insignificant  and 
are  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
the  District  may  restrict  the  exemptions 
(including  any  director’s  discretion 
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provisions)  to  activities  that  axe  not 
likely  to  be  subject  to  an  applicable 
requirement  and  emit  less  than  District- 
established  emission  levels.  The  District 
should  establish  separate  emission 
levels  for  HAPs  and  for  other  regulated 
pollutants  and  demonstrate  that  these 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
and  type  of  units  that  are  required  to^be 
permitted  or  subject  to  applicable 
requirements. 

C2)  Revise  the  exemption  list  to 
remove  the  general  exemption  for 
agricultural  production  sources  or  to 
restrict  the  exemption  to  non-title  V 
sources.  Insignificant  activities  at 
agricultural  production  sources  may 
still  be  listed. 

(3)  Revise  the  rule’s  application 
content  requirements  so  that  any 
compliance  schedule  required  by  the 
rule  for  a  source  not  in  compliance  must 
resemble  and  be  at  least  as  stringent  as 
that  contained  in  any  judicial  consent 
decree,  administrative  order,  or 
schedule  approved  by  the  hearing  board 
to  which  the  source  is  subject,  as 
required  by  §  70.5(c)(4)(iii)(C),  rather 
than  simply  a  schedule  of  compliance 
approved  by  the  District’s  hearing 
board. 

(4)  Revise  the  rule’s  application 
content  requirements  to  clarify  that  all 
reports  and  other  documents  submitted 
in  the  permit  application  must  be 
certified  by  a  responsible  official  as 
required  by  §  70.5(d)  and  to  provide  the 
full  text  of  the  responsible  official’s 
certification  in  §  70.5(d). 

(5)  Provide  in  the  rule  a  permit 
application  deadline  for  sources  that 
become  subject  to  the  District’s  title  V 
rule  after  the  rule’s  effectiveness  date  for 
reasons  other  than  commencing 
operation.  This  deadline  cannot  be  any 
later  than  12  months  after  the  source 
becomes  subject  to  the  rule  as  required 
by  §  70.5(a)(1). 

(6)  Revise  the  rule’s  permit  issuance 
procedures  to  provide  for  notifying  EPA 
and  Affected  States  in  writing  of  any 
refusal  by  the  District  to  accept  all 
recommendations  for  the  proposed 
permit  that  the  Affected  State  submitted 
during  the  public/Affected  State  review 
period  as  required  by  §  70.8(b)(2). 

(7)  Incorporate  in  the  rule  provisions 
citing  the  right  of  the  public  to  petition 
EPA  after  the  expiration  of  EPA’s  45-day 
review  period  under  §  70.8(d)  and 
prohibiting  the  District  from  issuing  a 
permit,  if  it  has  not  already  done  so, 
until  the  EPA’s  objections  in  response  to 
the  petition  are  resolved  as  required  by 
§  70.8(d). 

(8)  Revise  the  rule  to  provide  for 
public  notice  of  pejmitting  actions  by 
other  means  if  necessary  to  assiu^e 


adequate  notice  to  the  affected  public  as 
required  by  §  70.7(h)(1). 

(9)  Revise  the  rule’s  permit  content 
requirements  to  clarify  that  all  reports 
and  other  documents  required  by  the 
permit  must  be  certified  by  a 
responsible  official  as  required  by 

§  70.6(c)(1)  and  to  provide  the  full  text 
of  the  responsible  official’s  certification 
in  §  70.5(d). 

(10)  Revise  the  rule’s  permit  content 
requirements  to  require  that  any 
compliaince  schedule  for  a  source  not  in 
compliance  must  resemble  and  be  at 
least  as  stringent  as  that  contained  in 
any  judicial  consent  decree, 
administrative  order,  or  schedule 
approved  by  the  hearing  board  to  which 
the  source  is  subject  as  required  by 

§§  70.6(c)(3)  and  70.5(c)(8)(iii)(C). 

(11)  Revise  the  rule’s  permit  content 
requirements  to  require  the  submission 
of  compliance  certifications  more' 
frequently  than  annually  if  a  more 
frequent  period  is  specified  in  the 
applicable  requirement  or  by  the  District 
as  required  by  §  70.6(c)(5)(i). 

(12)  Revise  the  rule’s  operational 
flexibility  provisions  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  §  70.4(b)(12). 

D.  Basis  for  Title  V  Source  Category- 
Limited  Interim  Approval 

California  state  law  currently  exempts 
agricultural  production  sources  from 
permit  requirements:  therefore,  EPA  is 
proposing  to  grant  source  category- 
limited  interim  approval  to  the 
operating  permits  program  of  any  of  the 
four  Districts  that  corrects  the 
disapproval  issues  discussed  above.  At 
this  time,  none  of  the  Districts  has 
identified  any  agricultural  production 
sources  as  potential  title  V  sources.  In 
order  for  these  programs  to  receive  bill 
approval  (and  to  avoid  a  disapproval 
upon  the  expiration  of  the  interim 
approval),  the  California  Legislature 
must  revise  the  Health  and  Safety  Code 
to  eliminate  the  exemption  of 
agricultural  production  sources  from'  the 
requirement  to  obtain  a  permit  and  the 
District  must  revise  its  permit 
exemption  rules  to  eliminate  any 
blanket  exemption  granted  agricultural 
sources. 

III.  Individual  District  Title  V  Interim 
Approval  Issues 

A.  Glenn  County  APCD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 
all  Districts,  the  Glenn  District  must 
make  the  following  changes  to  its  title 
V  rule,  Article  VlII — Additional 
Procedures  for  Issuing  Permits  to 


Operate  for  Sources  Subject  to  Title  V  of 
the  Federal  Clean  Air  Act  Amendments 
of  1990,  adopted  October  19, 1993,  in 
order  to  receive  full  approval: 

(1)  Revise  Article  VIII  V.C.6  ^  to  take 
final  action  on  early  reduction 
applications  within  nine  months  of 
receipt  of  the  complete  application 
rather  than  within  nine  months  of  the 
date  the  application  was  deemed 
complete  as  required  by 
§70.4(b)(ll)(iii). 

B.  Lake  County  AQMD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 
all  Districts,  the  Lake  District  must  make 
the  following  changes  to  its  title  V  rule. 
Chapter  XII — Requirements  for  Issuing 
Permits  to  Operate  for  Sources  Subject 
to  Title  V  of  the  Federal  Clean  Air  Act 
Amendments  of  1990,  adopted  October 
19, 1993,  in  order  to  receive  full 
approval: 

(1)  Revise  all  deadlines  for  final 
permit  action  in  Chapter  VII,  Section 
12.520  (except  for  (a)  and  (e))  to  be  no 
later  than  the  appropriate  number  of 
months  after  the  complete  application  is 
received,  rather  than  after  the 
application  is  deemed  complete,  as 
required  by  §§  70.4(b)(ll)(iii)  and 
70.7(a)(2). 

C.  Shasta  County  AQMD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 
all  Districts,  the  Shasta  District  must 
make  the  following  changes  to  its  title 
V  rule.  Rule  5 — Additional  Procedures 
for  Issuing  Permits  to  Operate  for 
Sources  Subject  to  Title  V  of  the  Federal 
Clean  Air  Act  Amendments  of  1990, 
adopted  September  28, 1993,  and  Rule 
3:10 — Excusable  Malfunctions,  last 
amended  on  July  22, 1986,  in  order  to 
receive  full  approval: 

(1)  Revise  all  deadlines  for  final 
permit  action  in  Rule  5  IV.C.  (except  for 

C. l.  and  C.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete,  as  required  by 

§§  70.4(b)(ll)(iii)  and  70.7(a)(2). 

(2)  Revise  Rule  3:10  to  remove  the 
prohibition  on  the  use  of  reports 
required  by  Rule  3:10  in  enforcement/ 
permitting  actions. 

D.  Tehama  County  APCD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 


’  The  EPA  has  cited  specific  sections  of  District 
rules  and  regulations  to  illustrate  appropriate  places 
for  making  the  revisions/changes  necessary  for  full 
approval.  The  District  may.  however,  revise  other 
sections  of  their  rules  to  satisfy  the  interim  approval 
issue. 
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all  Districts,  the  Tehama  District  must 
make  the  following  changes  to  its  title 
V  rule.  Rule  7:1 — Federal  Operating 
Permit  Program,  adopted  October  26, 
1993,  in  Older  to  receive  full  approval: 

(1)  Revise  Rule  7:1  rV.B.4.  to 
incorporate  the  compliance  provisions 
of  §  70.7(e)(2){v).  Rule  7:1  rV.B.4.  allows 
the  air  pollution  control  officer  (APCO) 
to  approve  a  minor  permit  modification 
when  the  proposed  permit  revision  is 
sent  to  EPA  for  review.  While  this  is 
allowed  under  §  70.7(e)(2)(v),  Rule  7:1 
does  not  state,  as  does  §  70.7(e)(2)(v), 
that  until  the  District  takes  final  action 
to  issue  or  deny  the  requested  permit 
modification  or  determines  that  it  is  a 
significant  modification,  the  source 
must  comply  with  the  applicable 
requirements  governing  the  change  and 
the  proposed  permit  terms  and 
conditions  in  lieu  of  complying  with  the 
existing  permit  terms  and  conditions 
being  modified.  Rule  7:1  should  also  be 
revised  to  state  that  if  the  source  fails  to 
comply  with  the  permit  terms  and 
conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  may  be  enforced  against 
it. 

(2)  Revise  Rule  7:1  IV.B.3.  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operation  of 
significant  permit  modifications  prior  to 
final  permit  action  to  when  the  changes 
meet  the  criteria  of  §  70.5(a)(l)(ii).  Rule 
7:1  IV.B.3.  allows  the  APCO  to  authorize 
sources  to  commence  operation  of 
significant  permit  modifications  when 
the  propos^  permit  revision  is  publicly 
noticed  but  prior  to  final  permit  action. 
Part  70  prohibits  sources  firom  making 
significant  p>ermit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  have  undergone 
preconstruction  review  pursuant  to 
section  112(g)  or  a  program  approved 
into  the  SIP  piirsuant  to  part  C  or  D  of 
title  I,  and  the  changes  are  not  otherwise 
prohibited  by  the  soiurce’s  existing  part 
70  permit.  See  §  70.5{a){l)(ii).  The 
authority  in  Rule  7:1  rV.B.3.  is 
discretionary  with  the  APCO,  and  EPA 
expects  that  the  APCO  will  exercise  this 
authority  during  the  interim  approval 
period  only  where  the  change  meets  the 
criteria  of  §  70.5(a)(l)(ii). 

rV.  Approvals  Under  Section  112  of  the 
Act 

A.  Implementation  of  112(g)  Upon 
Program  Approval 

As  a  condition  of  approval  of  its  part 
70  program,  each  District  is  required  to 
implement  section  112(g)  of  the  Act 
from  the  effective  date  of  its  part  70 
program.  Imposition  of  case-by-case 
determinations  of  maximum  achievable 


controhtechnology  (MACT)  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  EPA  is  proposing 
to  approve  each  District’s 
preconstruction  permitting  program 
under  the  authority  of  title  V  and  part 
70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  District  rule 
implementing  EPA’s  section  112(g) 
regulations.  EPA  believes  this  approval 
is  necessary  so  that  each  District  has  a 
mechanism  in  place  to  establish 
federally  enforceable  restrictions  for 
section  112(g)  purposes  firom  the  date  of 
part  70  approval.  Although  section 
112(1)  of  the  Act  generally  provides  the 
authority  for  approval  of  State  and  local 
air  toxics  programs,  title  V  and  section 
112(g)  provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g),  and  does  not  confer  or  imply 
approval  for  piuq)oses  of  any  other 
provision  imder  the  Act.  The  specific 
District  rules  that  EPA  is  approving  for 
this  purpose  are  listed  in  Attachment  I 
of  the  TSD  for  each  District.  If  a  District 
does  not  vrish  to  implement  section 
112(g)  through  its  preconstruction 
permit  program  and  can  demonstrate 
prior  to  EPA  taking  final  action  on  its 
title  V  program  that  an  alternative 
means  of  implementing  section  112(g) 
exists,  EPA  may,  in  the  final  action 
approving  that  District’s  part  70 
program,  approve  the  alternative 
instead. 

'This  approval  is  for  an  interim  period 
only,  imtil  such  time  as  each  District  is 
able  to  adopt  regulations  consistent  with 
any  regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  each  Ehstrict, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  EPA  is 

Sroposing  here  to  limit  the  duration  of 
lis  approval  to  12  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  each  District’s 
procedures  for  adoption  of  regulations. 

B.  Program  for  Delegation  of  Section  1 12 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  §  70.4(b),  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 


as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  each  state  and/or  local 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
proposing  to  grant  approval  imder 
section  112(1)(5)  and  40  CFR  63.91  of 
each  District’s  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  EPA  has 
interpreted  California  law  (AB  2728)  to 
mean  that  Districts  receive  automatic 
delegation  of  section  112(d)  standards. 
The  details  of  this  delegation 
mechanism  will  be  set  forth  in  a 
Memorandum  of  Agreement  as  part  of 
the  implementation  agreement  between 
each  District  and  EPA.  EPA  expects  to 
be  completed  this  MOA  prior  to 
approval  of  the  District’s  section  112(1) 
program  for  straight  delegations.  This 
program  applies  to  both  existing  and 
future  standards  but  is  limited  to 
sources  covered  by  the  part  70  program. 

V.  Administrative  Requirements 

A.  Request  for  Public  Comments 

EPA  is  requesting  comments  on  all 
aspects  of  this  proposed  disapproval/ 
interim  approval.  Copies  of  the  Districts’ 
submittals  and  other  information  relied 
upon  for  the  proposed  disapproval/ 
interim  approval  are  contained  in 
dockets  maintained  at  the  EPA  Region 
IX  Office.  Each  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  disapproval/interim  approval 
and  EPA  detailed  analysis  of  each 
program.  The  principal  purposes  of  the 
docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval/disapproval  process,  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review. 

EPA  will  consider  any  comments 
received  by  (insert  date  30  days  after 
date  of  publication). 

Docket  number  for  this  proposal  is 
CA-MUL'n-94-l-OPS.  The  docket  for 
each  of  the  four  Districts  is  located  in  a 
separate  section  of  this  overall  docket. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budgev 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA’s  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements. 
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but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  I 
Authority:  42  U.S.C.  7401-7671q. 

Dated;  November  9, 1994. 

John  Wise, 

Acting  Regional  Administrator. 

(FR  Doc.  94-29268  Filed  11-28-94;  8:45  am] 
BILUNQ  CODE  6560-S0-W 


40  CFR  Part  70 

[CA  77-1-6650;  AD-FRL-6112-6] 

Clean  Air  Act  Proposed  interim 
Approval  of  the  Operating  Permits 
Program;  Proposed  Approval  of  State 
Implementation  Plan  Revision  for  the 
Issuance  of  Federally  Enforceable 
State  Operating  Permits;  Bay  Area  Air 
Quality  Management  District,  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  title  V  operating  permits 
program  submitted  by  the  Bay  Area  Air 
Quality  Management  District  (Bay  Area 
or  District)  for  the  purpose  of  complying 
with  federal  requirements  that  mandate 
that'  states  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources.  There  are  several 
deficiencies  in  Bay  Area's  program,  as 
specified  in  the  Technical  Support 
Document  and  outlined  below,  that 
must  be  corrected  before  the  program 
can  be  fully  approved.  EPA  is  also 
proposing  to  approve  a  revision  to  Bay 
Area’s  portion  of  the  California  State 
Implementation  Plan  (SIP)  regarding 
synthetic  minor  regulations  for  the 
issuance  of  federally  enforceable  state 
operating  permits  (FESOP).  In  order  to 
extend  the  federal  enforceability  of  state 
operating  permits  to  hazardous  air 
pollutants  (HAP),  EPA  is  also  proposing 
approval  of  Bay  Area’s  synthetic  minor 
regulations  pursuant  to  section  112  of 
the  Act.  Today’s  action  also  proposes 
approval  of  Bay  Area’s  mechanism  for 
receiving  straight  delegation  of  section 
112  standards. 

DATES:  Comments  on  these  proposed 
actions  must  be  received  in  writing  by 
December  29, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Celia  Bloomfield,  Mail 
Code  A-5-2,  U.S.  Environmental 
Protection  Agency,  Region  IX,  Air  & 


Toxics  Division,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Copies  of  the  District’s  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Celia  Bloomfield  (telephone  415/744- 
1249),  Mail  Code  A-5-2,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Air  &  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  under  title  V  of  the  Clean 
Air  Act  (Act)  as  amended  (1990),  EPA 
has  promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
programs  (see  57  FR  32250  (July  21, 
1992)).  These  rules  are  codified  at  40 
CFR  part  70  (part  70).  Title  V  requires 
states  to  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources. 

The  Act  requires  that  states  develop 
and  submit  title  V  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

On  June  28, 1989  (54  FR  27274),  EPA 
published  criteria  for  approving  and 
incorporating  into  the  SIP  regulatory 
programs  for  the  issuance  of  federally 
enforceable  state  operating  permits. 
Permits  issued  pursuant  to  an  operating 
permit  program  meeting  these  criteria 
and  approved  into  the  SIP  are 
considered  federally  enforceable.  EPA 
has  encouraged  states  to  consider 
developing  such  programs  in 
conjunction  with  title  V  operating 


permit  programs  for  the  purpose  of 
creating  federally  enforceable  limits  on 
a  source’s  potential  to  emit.  This 
mechanism  would  enable  sources  to 
reduce  their  potential  to  emit  to  below 
the  title  V  applicability  thresholds  and 
avoid  being  subject  to  title  V.  (See  the 
guidance  document  entitled, 

“Limitation  of  Potential  to  Emit  with 
Respect  to  Title  V  Applicability 
Thresholds,”  dated  September  18, 1992, 
from  John  Calcagni,  Director  of  EPA’s 
Air  Quality  Management  Division.)  On 
November  3, 1993,  EPA  announced  in  a 
guidance  document  entitled, 
“Approaches  to  Creating  Federally 
Enforceable  Emissions  Limits,”  signed 
by  John  S.  Seitz,  Director  of  EPA’s 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  that  this 
mechanism  could  be  extended  to  create 
federally  enforceable  limits  for 
emissions  of  hazardous  air  pollutants 
(HAP)  if  the  program  were  approved 
pursuant  to  section  112(1)  of  the  Act. 

II.  Proposed  Action  and  Implications 

This  document  focuses  on  specific 
elements  of  Bay  Area’s  title  V  operating 
permits  program  submittal  that  must  be 
corrected  to  meet  the  minimum 
requirements  of  40  CFR  part  70.  The  full 
program  submittal,  the  Technical 
Support  Document  containing  a  detailed 
analysis  of  the  full  program,  and  other 
relevant  materials  are  available  as  part 
of  the  public  docket. 

A.  Analysis  of  State  Submission 

1.  Title  V  Support  Materials 

Bay  Area’s  title  V  program  was 
submitted  by  the  California  Air 
Resources  Boeird  (CARB)  on  November 
16, 1993  and  found  to  be  complete  on 
January  13, 1994.  The  Governor’s  letter 
requesting  source  category-limited 
interim  approval,  California  enabling 
legislation,  and  Attorney  General’s  legal 
opinion  were  submitted  by  CARB  for  all 
districts  in  California  and  therefore  were 
not  included  separately  in  Bay  Area’s 
submittal.  The  Bay  Area  submission 
does  contain  a  complete  program 
description,  a  legal  opinion  ftom  the 
Bay  Area  District  Coimsel,  District 
implementing  and  supporting 
regulations,,  and  all  other  program 
documentation  required  by  §  70.4.  An 
implementation  agreement  is  currently 
being  developed  between  Bay  Area  and 
EPA. 

2.  Title  V  Operating  Permit  Regulations 
and  Program  Implementation 

The  Bay  Area’s  title  V  regulations 
were  adopted  on  November  3, 1993  and 
revised  on  October  19, 1994.  They 
include  Regulation  2,  Rule  6  (Regulation 
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2-6);  Regulation  3,  Schedule  P;  the 
Manual  of  Procedures,  Volume  11,  Part  3 
(MOP);  and  any  rules  incorporated  by 
reference  in  those  documents.  These 
regulations  "substantially  meet”  the 
requirements  of  40  CFR  part  70,  §§  70.2 
and  70.3  for  applicability;  §§  70.4,  70.5, 
and  70.6  for  permit  content,  including 
operational  flexibility;  §  70.7  for  public 
participation  and  minor  permit 
modifications;  §  70.5  for  complete 
application  forms;  and  §  70.11  for 
enforcement  authority.  Although  the 
regulation^  substantially  meet  part  70 
requirements,  there  are  several  program 
deficiencies  that  are  outlined  below  as 
interim  approval  issues  and  detailed 
further  in  the  Technical  Support 
Document. 

a.  Enforceability  of  the  Manual  of 
Procedures — Bay  Area  relies  on 
language  in  the  MOP  to  satisfy  many  of 
the  detailed  requirements  of  part  70. 

This  approach  is  acceptable  because  the 
MOP  is  fully  enforceable  and  a  legally 
binding  document.  In  other  words,  the 
District  does  not  have  discretion  not  to 
follow  the  MOP.  The  legal  status  of  the 
MOP  is  described  in  a  legal  opinion 
from  the  Bay  Area  District  Counsel 
dated  July  5, 1994  stating  that  the 
MOP’S  "  ‘enforceability’  [is]  at  a  par 
with  that  of  the  District’s  Rules  and 
Regulations.”  Specifically,  the  MOP 
goes  through  the  same  public  notice, 
adoption,  and  revision  procedures  as 
District  regulations.  In  addition. 
Regulation  2-6  references  the 
requirements  in  the  MOP  under  permit 
application  (2-6-405.10)  and  permit 
content  (2-6-409.16),  thus  reinforcing 
the  regulatory  status  of  the  MOP.  Hence, 
any  non-compliance  with  the 
requirements  of  the  MOP  will  be 
enforceable  in  a  State  court  of  law. 

b.  Applicability  and  Duty  to  Apply — 
While  the  "major  facility”  definition  in 
Bay  Area’s  title  V  program  fully  meets 
the  applicability  requirements  of  part 
70,  the  District  has  allowed  sources  with 
actual  emissions  below  certain 
thresholds  to  defer  the  obligation  to 
apply  for  title  V  permits  until  three 
years  after  program  approval  (2-6-403 
and  2-6—404).  Ordinarily,  part  70 
requires  sources  to  apply  within  one 
year  of  program  approval.  This  deferral 
is  effectively  a  request  for  source 
category-limited  interim  approval  for 
sources  with  actual  emissions  below  the 
given  thresholds.  Two  years  after  initial 
approval.  Bay  Area  will  require  deferred 
sources  to  submit  applications  within 
one  year. 

EPA’s  policy  on  source  category- 
limited  interim  approval  is  set  forth  in 
a  document  entitle,  "Interim  Title  V 
Program  Approvals,”  signed  on  August 
2, 1993  by  John  Seitz.  In  order  to  meet 


the  interim  approval  criteria  described 
in  that  memorandum.  Bay  Area 
demonstrated  that  it  would  permit, 
during  the  interim  period,  60%  of  the 
District’s  title  V  sources  and  80%  of  the 
pollutants  emitted  by  title  V  sources. 
This  requirement  is  addressed  in 
Section  II. A.  (p.  1),  Section  II.C.  (p.  21), 
and  Section  IV  (pp.  1-5)  of  Bay  Area’s 
title  V  program  submittal.  Furthermore, 
in  a  letter  dated  September  20, 1993 
from  Ellen  Linder,  Senior  Advanced 
Projects  Adviser,  Bay  Area  stated  its 
reasons  for  limiting  the  universe  of 
sources  covered  by  the  initial  program. 
The  District  estimated  that  there  are 
about  5,000  sources  of  emissions  within 
the  District’s  title  V  facilities  and  that 
the  workload  to  permit  all  of  those 
sources  in  the  initial  three-year  period 
would  be  “excessively  burdensome.” 
The  EPA  believes  that  Bay  Area  has 
demonstrated  compelling  reasons  for  a 
source  category-limited  interim 
approval.  The  Seitz  memo  also  requires 
that  source  category-limited  interim 
approval  be  granted  only  if  all  sources 
will  be  permitted  within  five  years  of 
the  date  required  for  EPA  final  action. 
Because  the  Bay  Area  program 
guarantees  that  all  title  V  sources  will  be 
permitted  within  five  years  following 
program  approval,  and  because  Bay 
Area  has  satisfied  the  criteria  set  forth 
in  the  August  2, 1993  memorandum, 
EPA  finds  the  District’s  program  to  be 
eligible  for  source  category-limited 
interim  approval. 

c.  Insignificant  Activities — Section 
70.4(b)(2)  requires  states  to  include  in 
their  part  70  programs  any  criteria  used 
to  determine  insignificant  activities  or 
emission  levels  for  the  purpose  of 
determining  complete  applications. 
Section  70.5(c)  states  that  an  application 
for  a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amounts.  Section  70.5(c) 
also  states  that  EPA  may  approve,  as 
part  of  a  state  program,  a  list  of 
insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70,  a 
state  must  request  and  EPA  must 
approve  as  part  of  that  state’s  program 
any  activity  or  emission  level  that  the 
state  wishes  to  consider  insignificant. 
Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  the  part  70 
program  under  review. 

Bay  Area  provided  its  current  District 
permit  exemption  list  as  its  list  of 
insignificant  activities.  The  only 


significance  criterion  provided  was  a 
150  Ib/day  emissions  threshold.  This 
emissions  level  exceeds  some 
applicability  thresholds,  is  a  significant 
portion  of  others,  would  almost 
certainly  exclude  units- with  applicable 
requirements,  and  is  not  acceptable  for 
full  program  approval.  Furthermore, 
because  Bay  Area  did  not  provide  a 
demonstration  that  these  activities  are 
not  likely  to  be  subject  to  an  applicable 
requirement,  EPA  cannot  propose  full 
approval  of  the  list  as  the  basis  for 
determining  insignificant  activities. 

For  other  state  and  district  programs, 
EP.'\  has  proposed  to  accept,  as 
sufficient  for  full  approval,  emission 
levels  for  insignificant  activities  of  2 
tons  per  year  for  criteria  pollutants  and 
the  lesser  of  1000  pounds  per  year, 
section  112(g)  de  minimis  levels,  or 
other  title  I  significant  modification 
levels  for  hazardous  air  pollutants 
(HAP)  and  other  toxics  (40  CFR 
52.21(b)(23)(j)).  EPA  believes  that  these 
levels  are  sufficiently  below  the 
applicability  thresholds  of  many 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  title 
V  application.  EPA  is  requesting 
comment  on  the  appropriateness  of 
these  emission  levels  for  determining 
insignificant  activities  in  the  Bay  Area. 
This  request  for  comment  is  not 
intended  to  restrict  the  ability  of  other 
states  and  districts  to  propose,  and  EPA 
to  approve,  different  emission  levels  if 
the  state  or  district  demonstrates  that 
such  alternative  emission  levels  are 
insignificant  compared  to  the  level  of 
emissions  from  and  types  of  units  that 
are  permitted  or  subject  to  applicable 
requirements. 

d.  Variances — Bay  Area  has  authority 
under  State  and  local  law  to  issue  a 
variance  from  State  and  local 
requirements.  Sections  42350  et  sec.  of 
the  California  Health  and  Safety  Code 
and  District  Regulation  1,  sections  431- 
433  allow  the  District  to  grant  relief 
from  enforcement  action  for  permit 
violations.  The  EPA  regards  these 
provisions  as  wholly  external  to  the 
program  submitted  for  approval  under  • 
part  70,  and  consequently,  is  proposing 
to  take  no  action  on  these  provisions  of 
State  and  local  law. 

The  EPA  has  no  authority  to  approve 
provisions  of  state  or  local  law,  such  as 
the  variance  provisions  referred  to,  that 
are  inconsistent  with  the  Act.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised 
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(consisteot  with  part  70  permitting 
procediues)  to  incorporate  those  teims 
of  a  variance  that  are  consistent  with 
applicable  requuements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  nu^ification 
procediues.  the  sriiedule  of  compliance 
set  forth  in  a  variance.  However,  EPA 
reserveis  the  right  to  pursue  enforcement 
of  applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5tcKSKiiiHC),  which  states  that  a 
schedule  of  compliance  “shall  be 
supplemental  to.  and  shall  not  sanction 
noncompiiance  with,  the  applicable 
requirements  on  which  it  is  based.” 

e.  Definition  of  Title  I  Modification — 
Bay  Area  defines  “significant  permit 
modification"  in  such  a  way  as  to  only 
include  major  modifications  subject  to 
parts  C  and  D  of  title  I  of  the  Act.  Part 
70  requires  all  modifications  under  title 
I  of  the  Act  to  be  processed  as 
significant  permit  modifications 
(§  70.7{e)(2)(i)(A)tSj).  The  effect  is  that 
Bay  Area’s  implied  definition  of  "title  I 
modification”  does  not  include  changes 
reviewed  under  a  minior  source 
preconstruction  review  program 
(“minor  NSR  changes”).  The  EPA  is 
currently  in  the  process  of  detejmining 
the  proper  definition  of  “title  I 
modification.”  As  further  explained 
below,  EPA  has  solicited  public 
comment  on  whether  the  phrase 
“modification  under  any  provision  of 
title  I  of  the  Act”  in  40  CITi 
70.7{e)(2)(i)(A)(5)  should  be  interpreted 
to  mean  literally  any  change  at  a  source 
that  would  trigger  permitting  authority 
review  under  r^ulations  approved  or 
promulgated  under  title  I  of  the  Act. 

1  This  would  include  state 

preconstruction  review  pit^rams 
approved  by  EPA  as  part  of  the  State 
I  implementation  Plan  under  section 
110(a)(2)(C)  of  the  Clean  Air  AcL 
On  August  29, 1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to,  among  other 
things,  allow  state  programs  with  a  more 
narrow  definition  of  "title  I 
modi  flea  tion”  to  receive  interim 
approval  (59  FR  44572).  The  Agency 
explained  its  view  that  the  better 
I  reading  of  “title  I  modification” 
i  includes  minor  NSR,  and  solicited 
public  oommenl  on  the  proper 
interpretation  of  that  term  (59  FR 
44573).  The  Agency  stated  that  if,  after 
'  considering  tte  public  comments,  it 
.  continued  to  believe  that  tiie  phrase 
'  “title  1  inodific^ion”  should  be 
interpreted  as  including  minor  NSR 
(hanges,  it  would  revise  the  interim 
approval  criteria  as  needed  to  allow 


states  with  a  nanrnver  definition  to  be 
eligible  for  interim  approval. 

The  EPA  hopes  to  finalize  its 
rulemaking  revising  the  interim 
approval  criteria  under  40  CFR  70.4ld) 
expeditiously.*  If  EPA  establishes  in  its 
ruleinakin^hat  the  definition  of  “title 
I  modification”  can  be  inteqireted  to 
exclude  changes  reviewed  under  minor 
NSR  programs.  Bay  Area’s  definition  of  , 
“significant  permit  modification”  would 
be  fully  consistent  with  part  70. 
Conversely,  if  EPA  establishes  through 
the  ruiem^ing  that  the  definition  of 
“title  I  modification"  must  include 
changes  reviewed  under  minor  NSR, 

Bay  Area’s  definition  of  “significant 
permit  modification”  will  bwome  a 
basis  for  interim  approv’al.  If  the 
definition  becomes  a  basis  for  interim 
approval  as  a  result  of  EPA’s 
rulemaking.  Bay  Area  would  be  required 
to  revise  its  definition  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  today’s  proposed 
approval  does  not  identify  Bay  Area’s 
definition  of  “significant  permit 
modification”  as  necessary  grounds  for 
either  interim  approval  or  disapproval. 
Again,  although  EPA  has  reasons  for 
believing  that  the  better  interpretation  of 
“title  1  modification”  is  the  broader  one, 
EPA  does  not  believe  that  it  is 
appropriate  to  determine  whether  this  is 
a  program  deficiency  until  EPA 
completes  its  rulemaking  on  this  issue. 

3.  Title  V  Permit  Fee  Demonstration 

Section  502(bK3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  foe  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  of  emissions  per  year 
(adjusted  from  1989  by  the  Consumer 
Price  Index  (CPI)).  Tlie  $25  per  ton 
amount  is  presumed,  for  program 
approval,  to  be  sufficient  to  cover  all 
reasonable  program  costs  and  is  thus 
referred  to  as  the  “presumptive 
minimum"  (§  70.9(b)l2)Ii)). 

Bay  Area  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  Bay  .Area’s  existing  fee 
schedule  (including  Schedule  P) 


’  Publicaticm  of  the  proposed  interim  approval 
criteria  revisiorrs  was  delaysd  imtii  Aiigitst  29, 
1994,  and  EPA  receawed  Mweral  Toqiaiests 
the  public  oornnieina  pBra«i  maii  NavesTiber  27. 
1994.  Gi  vea  Ike  iit^ortauce  of  the  tssoes  ki  iket 
rulemaking  to  slates,  sources  and  the  pubdic.,  but 
mindful  of  the  need  to  take  action  quickly,  EPA 
agnoeti  to  wttofud  Ike  ooiwmewt  pmo4  unlii  OeKSbei 
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requires  title  V  focilities  to  pay  an 
amount  equivalent  to  $77  per  ton  in 
annual  operating  fees.  This  amount 
exceeds  the  $25  per  ton  presumptive 
minimum  (CPI  adjusted).  The  $77  per 
ton  amount  is  based  on  a  calculation  of 
1992  fee  revenues  per  ton  of  emissions 
plus  a  supplemental  title  V  fee  that 
covers  the  additional  costs  posed  by 
title  V.  Bay  Area  will  maintain  an 
accounting  system  and  is  prepared  to 
increase  fees,  as  needed,  to  reflect  actual 
program  implementation  costs. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  tlw  Act 

a.  Section  112 — Bay  Area  has 
demonstrated  in  its  title  V  program 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  cojitained  in  the 
State  of  California  enabling  legislation 
and  in  regulatory  provisions  defining 
"applicable  requirements’*  and 
"federally  enforceable”  and  mandating 
that  all  federal  air  quality  requirements 
must  be  incorporated  into  permits.  EPA 
has  determined  that  this  legal  authority 
is  sufficient  to  allow  Bay  Area  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements.  For  further 
discussion,  please  refer  to  the  Technical 
Support  Dociiment  accompanying  this 
action  and  the  April  13, 1993  guidance 
memorandum  entitled,  “Title  V  Program 
Approval  Criteria  for  Section  112 
Activities,”  signed  by  John  Seitz. 

b.  Title  IV — Bay  Area's  Air  Pollution 
Control  Offic'er  ( APCO)  provided  a  letter 
dated  March  22, 1994  committing  to 
incorporate  by  reference  by  January  1, 
1995  the  pertinent  provisions  of  part  72. 
EPA  interprets  "pertinent  provisions”  to 
include  all  provisions  necessary  for  the 
permitting  of  affected  sources.  The  letter 
further  indicates  that  the  incorporation 
by  reference  will  automatically 
incorporate  federal  revisions  to  part  72. 

B.  Proposal  for  and  Implications  of 
Interim  Approval 

1 .  Title  V  Opexating  Permits  Program 

a.  Proposed  Interim  Approval — The 
EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitt^  by  CARB  on  behalf 
of  Bay  Area  on  November  16, 1993. 
Following  interim  approval.  Bay  Area 
must  make  the  following  changes  to 
receive  full  approval. 

(1)  Revise  2-6-211,  2-6-217.  and  2- 
6-220  definitions  of  “independent 
Power-Production  Facility,”  "Phase  II 
Acid  Rain  Facility,"  and  “Qualifying 
Facility  ”  to  meet  the  definitions  and 
apphc^ility  requirements  of  title  IV 
and  part  72  or  i»coq>orale  by  referenoe 
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the  definitions  from  part  72.  (Definition 
of  “affected  source”,  §  70.2) 

(2)  Revise  Regulation  2,  Rule  6  to  state 
that  activities  subject  to  an  applicable 
requirement  cannot  be  classified  as 
insignificant  activities.  Provide  a 
demonstration  that  activities  that  are 
exempt  from  part  70  permitting  are  truly 
insignificant  and  are  not  likely  to  be 
subject  to  an  applicable  requirement. 
Alternatively,  the  District  may  restrict 
the  exemptions  to  activities  that  are  not 
likely  to  be  subject  to  an  applicable 
requirement  and  emit  less  than  District- 
established  emission  levels.  The  District 
should  establish  separate  emission 
levels  for  HAP  and  for  other  regulated 
pollutants  and  demonstrate  that  these 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
and  type  of  units  that  are  required  to  be 
permitted  or  subject  to  applicable 
requirements.  (§§  70.5(c)  and  70.4(b)(2)) 

(3)  Bay  Area’s  program  must  be 
revised  to  include  a  term  consistent 
with  the  part  70  definition  of 
“applicable  requirement,”  and  that  term 
must  be  used  consistently  in  Rules  2-6- 
409.1,  2-6-409.2  and  throughout  the 
regulation.  As  currently  written.  Bay 
Area’s  regulation  requires  that  “all 
federal ...  air  quality  requirements”  be 
incorporated  into  permits  (2-6—409.1); 
yet,  the  term  is  never  defined.  Bay 
Area’s  program  does  define  “applicable 
requirement”  (2-6-202),  but  the  term 
deviates  from  the  federal  definition  and 
includes  non-federally  enforceable 
District  and  State  requirements.  Bay 
area’s  definition  of  “federally 
enforceable”  (2-6-207)  appears  to 
address  the  federal  definition  of 
“applicable  requirement”;  however,  it 
does  not  include  the  entire  list  of 
applicable  requirements,  and  it  is  not 
clearly  used  in  the  permit  content 
section  of  Regulation  2-6. 

(4)  Revise  2-6-409.1  to  include 
permit  terms  and  conditions  that  assure 
compliance  with  all  applicable 
requirements  (§  70.7(a)(l)(iv)).  As 
Regulation  2-6  is  currently  written,  the 
District’s  title  V  permits  must  contain 
all  applicable  requirements  and 
requirements  for  testing,  monitoring, 
reporting,  and  recordkeeping  sufficient 
to  assure  compliance  with  the  terms  and 
conditions  of  the  permit  (2-6-409.1  and 
2-6—409.2).  However,  Rule  2-6—409 
must  also  require  that  permits  contain 
emission  limitations  and  standards 

(§  70.6(a)(1))  and  compliance 
certification  requirements  (§  70.6(c)(1)) 
that  assure  compliance  with  all 
applicable  requirements. 

(5)  Certifications  by  the  responsible 
official  must  include  the  following  two 
elements:  (1)  based  on  truth,  accuracy, 
and  completeness;  and  (2)  based  on 


information  and  belief  formed  after 
reasonable  inquiry.  Revise  2-6—405.9, 
2-6-502,  MOP  (4.5  and  4.7),  and  any 
other  certification  provisions  to  ensure 
that  both  elements  are  explicitly 
required.  (§  70.5(d)) 

(6)  Define,  and  provide  notice  to, 
affected  states.  Regulation  2-6 
provisions  that  must  include  affected 
state  notification  are  clearly  marked  on 
the  Technical  Support  Document  along 
with  part  70  citations.  Although 
emissions  from  the  Bay  Area  are  not 
currently  affecting  any  neighboring 
states.  Native  American  tribes  may  in 
the  future  apply  for  treatment  as 
affected  states,  and  therefore  would  be 
entitled  to  affected  state  notification. 

(7)  Eliminate  the  phrase  “but  not 
limited  to”  from  the  definition  of 
“administrative  permit  amendment”  (2- 
6-201).  Only  changes  identified  in  the 
rule  and  approved  as  part  of  Bay  Area’s 
program  may  be  processed  as 
administrative  amendments. 
(§70.7(d)(l)(vi)) 

(8)  Revise  2-6—404.3  to  limit  the 
universe  of  significant  permit 
modification  applications  due  12 
months  after  commencing  operations  to 
only  those  applications  for  revisions 
pursuant  to  section  112(g)  and  title  I, 
parts  C  and  D  of  the  Act  that  are  not 
prohibited  by  an  existing  part  70  permit. 
Except  in  the  above  circumstances,  a 
source  is  not  allowed  to  operate  the 
proposed  change  until  the  permitting 
authority  has  revised  the  source’s  part 
70  permit.  (§  70.5(a)(l)(ii)) 

(9)  In  minor  permit  modification 
procedures,  eliminate  the  extended 
review  period  (2-6—414.2)  that  is 
inconsistent  with  2-6—410.2  and 

§  70.7(e)(2)(iv).  This  extension 
inappropriately  lengthens  the  time  that 
the  source  can  operate  under  new 
conditions  without  a  formal  permit 
revision. 

(10)  Revise  2-6—412.1  to  include 
notice  “by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public,”  (§  70.7(h)(1)). 

(11)  Eliminate  or  revise  section  4.1  of 
the  MOP  which  allows  the  permit  to 
contain  alternative  emission  limits 
approved  pursuant  to  a  District  rule. 
Alternative  emission  limits  may  only  be 
incorporated  into  the  permit  if  they  are 
issued  pursuant  to  the  applicable  SIP  or 
FIP  (§70.6(a)(l)(iii)). 

(12)  Add  emissions  trading  provisions 
consistent  with  §  70.6(a)(10),  which 
require  that  trading  must  be  allowed 
where  an  applicable  requirement 
provides  for  trading  increases  and 
decreases  without  a  case-by-case 
approval. 

(13)  Add  a  requirement  to  regulation 
2-6  that  any  document  submitted  in 


conjunction  wdth  a  permit  must  be 
certified  by  a  responsible  official 
(§  70.6(c)(1)). 

(14)  Revise  2-6-224  and  2-6-409.10 
to  specify  that  all  progress  reports  must 
include:  (1)  dates  when  activities, 
milestones,  or  compliance  required  in 
the  schedule  of  compliance  were 
achieved;  and  (2)  an  explanation  of  why 
any  dates  in  the  schedule  of  compliance 
were  not  or  will  not  be  met  and  any 
preventive  or  corrective  measures 
adopted  (§  70.6(c)(4)(i)  and  (ii)). 

(15)  Revise  section  4.5  of  the  MOP, 
and  add  a  provision  to  2-6-409  that 
requires  compliance  certifications  to  be 
submitted  more  frequently  than 
annually  if  specified  in  an  underlying 
applicable  requirement  (§  70.6(c)(4)). 

(16)  Bay  Area  has  indicated  in  its 
program  description  that  it  intends  to 
process  new  units  that  do  not  affect  any 
federally  enforceable  permit  condition 
“off-permit”  (Section  II,  p.21  and  Staff 
Report,  pp.  3—4).  However,  Regulation 
2-6  does  not  include  any  of  the  off- 
permit  provisions  required  by 

§  §  70.4(b)(14)  and  (15).  The  part  70  off- 
permit  provisions  provide  several 
safeguards  such  as  notice  to  EPA  and 
recordkeeping  requirements  that  must 
be  incorporated  into  Bay  Area’s 
program.  In  order  to  receive  full 
approval  in  this  regard.  Bay  Area  may 
submit  a  letter  revising  its  program 
description  to  indicate  that  it  will  not 
process  new  units  “off-permit”  or  revise 
its  rule  to  include  the  part  70  off-permit 
provisions. 

(17)  Revise  2-6-222  defining 
“regulated  air  pollutant”  to  be 
consistent  with  the  federal  definition 
(§  70.2)  and  include  pollutants  subject 
to  any  requirement  established  under 
section  112  of  the  Act,  including 
sections  112(g),  (j),  and  (r). 

b.  Legislative  Source  Category- 
Limited  Interim  Approval  Issue — In 
addition  to  the  District-specific  issues 
arising  from  Bay  Area’s  program 
submittal  and  locally  adopted 
regulations,  California  State  law 
currently  exempts  agricultural 
production  sources  form  permit 
requirements.  Because  of  this 
exemption,  California  programs  are  only 
eligible  for  source  category-limited 
interim  approval.  In  Bay  Area’s  case, 
EPA  is  proposing  source  category- 
limited  interim  approval  on  two  bases: 
the  agricultural  exemption  and  the 
deferral  of  sources  emitting  low  actual 
emissions.  (See  II.A.2.b.  in  this  notice.) 
In  order  for  this  program  to  receive  full 
approval  (and  avoid  a  disapproval  upon 
the  expiration  of  this  interim  approval), 
the  California  Legislature  must  revise 
the  Health  and  Safety  Code  to  eliminate 
the  exemption  of  agricultural 
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production  sources  fixmi  the 
requirement  to  retain  a  permit. 

c.  Implications  of  Interim  Approval— 
Ttre  above  described  pn^am  and 
legislative  deficiencies  must  be 
corrected  before  Bay  Area  can  receive 
full  program  approval.  For  additional 
information,  pl^se  refer  to  the 
Technical  Support  Document,  which 
contains  a  detailed  analysis  of  Bay 
Area's  operating  permits  program,  and 
California's  enabling  l^idation. 

Interim  approval,  which  may  not  be 
renewed,  would  extend  for  a  period  of 
2  years.  During  the  interim  approval 
[jeriod,  the  District  would  be  protected 
from  sanctions,  and  EPA  would  nrjt  be 
obligated  to  promulgate  a  federal 
permits  program  in  the  Bay  Area. 

Permits  issued  under  a  program  with 
interim  approval  would  have  full 
standing  with  respect  to  part  70.  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
w'ould  begin  upon  EPA's  final 
rulemaking  granting  interim  approval, 
as  would  the  3-year  time  period  for 
processing  initial  permit  applications. 

Following  final  interim  approval,  if 
Bay  Area  should  fail  to  submit  a 
complt>te  corrective  program  for  full 
approval  by  the  date  6  months  before 
expiration  of  the  interim  approval,  EPA 
would  start  an  18-month  clock  for 
mandatory  sanctions.  Then,  if  Bay  Area 
should  fail  to  submit  a  corrective 
program  that  EPA  found  compile 
before  the  expiration  of  that  18-month 
period.  EPA  would  be  required  to  apply 
one  of  the  smictions  in  section  1 b)  of 
the  Act.  which  would  remain  in  effect 
until  EPA  determined  that  the  District 
corrected  the  deficiency  by  submitting  a 
complete  corrective  program.  If.  six 
months  after  application  of  the  first 
sanction,  the  ^y  Area  still  had  not 
submitted  a  corrective  program  that  EPA 
found  complete,  a  second  sancriiun 
would  be  required. 

If,  following  final  interim  approval. 
EPA  were  to  disapprove  Bay  Area's 
compile  c:orrective  program.  EPA 
would  lie  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval  unless  prior  to  that  date  the 
District  submitted  a  revised  prc^ram 
and  EPA  detennined  that  it  corrected 
the  deficiencies  that  prompted  the 
disapproval.  Again,  if,  six  months  after 
EPA  applied  the  first  sanction.  Bay  Area 
had  not  submitted  a  revised  pn^ram 
that  EPA  detennined  corrected  the 
deficiencies,  a  second  sanction  would 
I  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  state  or  district  has  not 


submitted  a  timely  and  complete 
corrective  program  or  EPA  has 
disajjprov^  a  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  a  state  or 
district  program  by  the  expiration  of  an 
interim  approval  and  that  expiration 
occurs  after  November  15, 1995,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
that  state  or  district  upon  interim 
approval  expiration. 

2.  District  Preconstruction  Permit 
Program  Implementing  Section  112(g) 

As  a  condition  of  approval  of  the  part 
70  program.  Bay  Area  is  required  to 
implement  section  112(g)  of  the  Act 
from  the  effective  date  of  the  part  70 
program.  Imposition  of  case-by-case 
determinations  of  KE^CT  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  fer  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis-  The  EPA  is 
proposing  to  approve  Bay  Area’s 
preconstruction  permitting  program 
found  in  R^ulation  2,  Rule  2  under  the 
authority  of  title  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
112{g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  District  rule  implementing  EPA's 
section  112(g)  regulations.  EPA  beHeves 
this  approval  is  necessary  so  that  Bay 
Area  has  a  mechanism  in  place  to 
establish  federally  enforceable 
restrictions  forsecticMi  112(g)  purposes 
from  the  date  of  part  70  approval. 
Although  section  112(1)  generally 
prorid^  the  authority  for  approval  of 
state  air  toxics  programs,  title  V  and 
section  112(g)  provide  authority  for  this 
limited  approval  because  of  the  direct 
linkage  between  implementation  of 
section  112(g)  and  title  V.  The  scope  of 
this  approval  is  narrowly  limited  to 
section  112(g).  and  does  not  confer  or 
imply  approval  for  puiposes  of  any  ..  - 
other  provisions  under  the  Act  if  Bay 
Area  does  not  wish  to  implement 
section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112^)  exists,  the 
EPA  may.  in  its  final  actian,  approve  the 
alternative  instead. 

This  approval  of  Bay  Area's 
preconstruction  permit  program  as  a  * 
section  112(g)  mechanism  is  for  an 
interim  period  only,  until  the  District  is 
able  to  adopt  regulations  consistent  with 
regulations  promulgated  1^  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  EPA's  final  promulgation  of 
section  1 12(g)  regulations  so  that  Bay 
Area,  acting  expeditiously,  will  he  ^le 


to  adopt  regulations  consistent  with  the 
section  112(g)  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  12  months  following 
promulgation  by  EPA  of  section  112^) 
regulations.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  Bay  Area’s 
procedures  for  adoption  of  regulations. 

3.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  part  70  program 
approval,  specified  in  40  CFR  70.4(b), 
encompass  section  112(1)(5) 
requirements  fer  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(iH5) 
requires  that  the  District’s  program 
contain  adequate  authorities,  ^equate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore,  the  EPA  is  also  proposing 
to  grant  approval  under  section  112(1H5) 
and  40  CFR  63.91  of  Bay  Area’s  pn^am 
for  receiving  delegatitm  of  section  112 
standards  that  are  unchanged  fiom  the 
federal  standards  as  promulgated. 
California  Health  and  Safety  Code 
section  39658  provides  for  automatic 
adoption  by  GARB  of  section  112 
standards  upon  promulgation  by  EPA. 
Section  39666  of  the  Health  and  Safety 
Code  requires  that  districts  then 
implement  and  enforce  these  standards. 
Thus,  when  section  112  standards  are 
automatically  adopted  pursuant  to 
section  39658.  Bay  Area  will  have  the 
authority  necessary  to  accept  delegation 
of  these  standards  without  ftiither 
regulatory  action  by  the  District.  The 
details  of  this  mechanism  and  the 
means  for  finalizing  del^ation  of 
standards  will  be  set  forth  in  a 
►  Memorandum  of  Agreement  between 
Bay  Area  and  EPA,  expected  to  be 
completed  prior  to  approval  of  Bay 
Area’s  section  112(1)  program  for 
straight  delegations.  This  program 
applies  to  b<^  existing  and  future 
standards  but  is  limited  to  sources 
covered  by  the  part  70  program. 

4.  State  Operating  Permit  Program  for 
Synthetic  Minors 
On  February  28, 1994.  GARB 
submitted  for  approval  into  the  Bay 
Area's  portion  of  the  California  State 
Implementation  Plan  (SIP)  a  local 
operating  permit  program  designed  to 
create  federally  enforceable  limits  on  a 
source’s  potential  to  emit.  The  submittal 
was  supplemented  on  April  29, 1994. 
This  District  program  is  referred  to  as  a 
synthetic  minor  operatii^  permit 
program,  and  it  consists  of  regulations 
that  will  be  integrated  with  the  District's 
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existing,  non-federally  enforceable, 
operating  permit  program.  Such 
programs  are  also  referred  to  as  federally 
enforceable  state  operating  permit 
programs  or  FESOP.  This  synthetic 
minor  or  FESOP  mechanism  will  allow 
sources  to  reduce  their  potential  to  emit 
to  below  the  title  V  applicability 
thresholds  and  avoid  being  subject  to 
title  V. 

Bay  Area’s  synthetic  minor 
regulations  were  adopted  on  November 
3, 1993  and  codified  in  District 
Regulation  2,  Rule  6.  EPA  found  the 
initial  SIP  submittal  complete  on  March 
22,  1994.  Because  the  April  29, 1994 
submittal  was  a  supplement  to  the 
February  28, 1994  submittal,  a  separate 
completeness  determination  was  not 
necessary. 

The  five  criteria  for  approving  a  state 
operating  permit  program  into  a  SIP 
were  set  forth  in  the  June  28,  1989 
Federal  Register  document  (54  FR 
27282).  Permits  issued  under  an 
approved  program  are  federally 
enforceable  and  may  be  used  to  limit  the 
potential  to  emit  of  sources  of  criteria 
pollutants.  Bay  Area’s  synthetic  minor 
provisions  of  Regulation  2,  Rule  6  meet 
the  June  28, 1989  criteria  by  ensuring 
that  the  limits  will  be  permanent, 
quantifiable,  and  practically  enforceable 
and  by  providing  adequate  notice  and 
comment  to  EPA  and  the  public.  Please 
refer  to  the  Technical  Support 
Document  for  a  thorough  analysis  of  the 
June  28, 1989  criteria  as  applied  to  the 
Bay  Area’s  synthetic  minor  program. 

EPA  is  proposing  to  approve  pursuant 
to  part  52  and  the  approval  criteria 
specified  in  the  June  28, 1989  Federal 
Register  document  the  following 
regulations  that  were  submitted  either  to 
create  the  symthetic  minor  operating 
permit  program  or  to  make  the  SIP 
consistent  with  Bay  Area’s  title  V 
implementing  regulation.  Regulation  2- 
6:  Regulation  2,  Rule  6,  Sections  206, 
207, 210, 212,  213,  214,  218,  222,  230, 
231, 301, 310, 311,  401,  402,  403,  404, 
420,  421,  422,  423,  602;  and  Regulation 
2,  Rule  1,  Sections  102, 129,  204,  213, 
214,  215,  216,  217,  218,  219,  302,  408, 
411.2 

On  April  29,  1994,  GARB  requested 
approval  of  Bay  Area’s  synthetic  minor 
program,  consisting  of  the  rules 
specified  above,  under  section  112(1)  of 
the  Act  for  the  purpose  of  creating 
federally  enforceable  limitations  on  the 


^Bay  Area  and  CARS  also  included  the  following 
rules  as  part  of  the  February  28  and  April  29, 1994 
submittals:  Regulation  1,  Section  110  and 
Regulation  2.  Rule  2.  Sections  215,  218.  220.  236. 
237,  238.  and  239.  Because  these  provisions  are 
outside  the  scope  of  the  synthetic  minor  and  title 
V  programs,  EPA  will  take  action  on  them  in  a 
separate  Federal  Register  notice. 


potential  to  emit  of  hazardous  air 
pollutants  (HAP).  The  separate  request 
for  approval  under  section  112(1)  is 
necessary  because  the  proposed  SIP 
approval  discussed  above  only  provides 
a  mechanism  for  controlling  criteria 
pollutants.  While  federally  enforceable 
limits  on  criteria  pollutants  (i.e.,  VOC’s 
or  PM-10)  may  have  the  incidental 
effect  of  limiting  certain  HAP  listed 
pursuant  to  section  11 2(b), ^  section  112 
of  the  Act  provides  the  underlying 
authority  for  controlling  HAP  emissions 
that  are  not  criteria  pollutants.  As  a 
legal  matter,  no  additional  program 
approval  by  EPA  is  required  in  order  for 
these  criteria  pollutant  limits  to  be 
recognized  as  federally  enforceable. 

EPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28, 1989  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  The  June  28,  1989 
notice  does  not  address  HAP  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112  (which 
injected  the  concept  of  major  HAP 
sources  versus  non-major  or  area  HAP 
sources  into  the  permit)  and  not  because 
it  establishes  requirements  unique  to 
criteria  pollutants.  Hence,  the  following 
five  criteria  are  applicable  to  FESOP 
approvals  under  section  112(1):  (1)  The 
program  must  be  submitted  to  and 
approved  by  EPA;  (2)  The  program  must 
impose  a  legal  obligation  on  the 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit, 
and  permits  that  do  not  conform  with 
the  June  28, 1989  criteria  shall  be 
deemed  not  federally  enforceable;  (3) 
The  program  must  contain  terms  and 
conditions  that  are  at  least  as  stringent 
as  any  requirements  contained  in  the 
SIP  or  enforceable  under  the  SIP  or  any 
other  section  112  or  other  Clean  Air  Act 
standard  or  requirement;  (4)  Permits 
issued  under  the  program  must  contain 
conditions  that  are  permanent, 
quantifiable,  and  enforceable  as  a 
practical  matter;  and  (5)  Permits  issued 
under  the  program  must  be  subject  to 
public  participation. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989  notice,  a  FESOP 
program  must  meet  the  statutory  criteria 
for  approval  under  section  112(1)(5). 
Section  112(1)(5)  allows  EPA  to  approve 
a  program  only  if  it:  (1)  contains 
adequate  authority  to  assure  compliance 
with  any  section  112  standard  or 
requirement;  (2)  provides  for  adequate 


’The  EPA  intends  to  issue  guidance  addressing 
the  technical  aspects  of  how  these  criteria  pollutant 
limits  may  be  recognized  for  purposes  of  limiting 
a  source's  potential  to  emit  of  HAP  to  below  section 
112  major  source  levels. 


resources;  (3)  provides  for  an 
expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

The  EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAP  in  subpart  E  of  part  63 
(Subpart  E),  the  regulations  promulgated 
to  implement  section  112(1)  of  the  Act. 
The  EPA  currently  anticipates  that  these 
criteria,  as  they  apply  to  FESOP 
programs,  will  mirror  those  set  forth  in 
the  June  28,  1989  notice,  with  the 
addition  that  the  state’s  authority  must 
e.xtend  to  HAP  instead  of  or  in  addition 
to  VOC’s  and  PM-10.  The  EPA  currently 
anticipates  that  FESOP  programs  that 
are  approved  pursuant  to  section  112(1) 
prior  to  the  Subpart  E  revisions  will 
have  had  to  meet  these  criteria,  and 
hence,  will  not  be  subject  to  any  further 
approval  action. 

The  EPA  believes  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit  of 
HAP  directly  under  section  112(1)  prior 
to  this  revision  to  Subpart  E.  Section 
112(1)(5)  requires  EPA  to  disapprove 
programs  that  are  inconsistent  with 
guidance  required  to  be  issued  under 
section  112(1)(2).  This  might  be  read  to 
suggest  that  the  “guidance”  referred  to 
in  section  112(1)(2)  was  intended  to  be 
a  binding  rule.  Even  under  this 
interpretation,  the  EPA  does  not  believe 
that  section  112(1)  requires  this 
rulemaking  to  be  comprehensive.  That 
is,  it  need  not  address  all  instances  of 
approval  under  section  112(1).  The  EPA 
has  already  issued  regulations  under 
section  112(1)  that  would  satisfy  this 
requirement.  Given  the  severe  timing 
problems  posed  by  impending  deadlines 
set  forth  in  MACT  standards  and  for 
submittal  of  title  V  applications,  EPA 
believes  it  is  reasonable  to  read  section 
112(1)  to  allow  for  approval  of  programs 
to  limit  potential  to  emit  prior  to 
issuance  of  a  rule  specifically 
addressing  this  issue. 

EPA  proposes  approval  of  Bay  Area’s 
synthetic  minor  program  pursuant  to 
section  112(1)  because  the  program 
meets  all  of  the  approval  criteria 
specified  in  the  June  28,  1989  Federal 
Register  document  and  in  section 
112(1)(5)  of  the  Act.  Please  refer  to  the 
Technical  Support  Document  for  a 
complete  discussion  of  how  the  June  28, 
1989  criteria  are  met  by  the  Bay  Area. 
Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  the 
EPA  believes  Bay  Area’s  synthetic 
minor  program  contains  adequate 
authority  to  assure  compliance  with 
section  112  requirements  since  the  third 
criterion  of  the  June  28,  1989  document 
is  met,  that  is,  since  the  program  does 
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not  provide  for  waiving  any  section  112 
requirement.  Sources  would  still  be 
required  to  meet  section  112 
requirements  applicable  to  non-major 
sources.  Regarding  adequate  resources. 
Bay  Area  has  included  in  its  synthetic 
minor  regulations  provisions  for 
collecting  fees  according  to  the  same  fee 
schedule  as  that  used  for  title  V  sources. 
Furthermore,  EPA  believes  that  Bay 
Area’s  synthetic  minor  program 
provides  for  an  expeditious  schedule  for 
assuring  compliance  because  it  allows  a 
source  to  establish  a  voluntary  limit  on 
potential  to  emit  and  avoid  being 
subject  to  a  federal  Clean  Air  Act 
requirement  applicable  on  a  particular 
date.  Nothing  in  Bay  Area’s  program 
would  allow  a  source  to  avoid  or  delay 
compliance  with  a  federal  requirement 
if  it  fails  to  obtain  the  appropriate 
federally  enforceable  limit  by  the 
relevant  deadline.  Finally,  Bay  Area’s 
synthetic  minor  program  is  consistent 
with  the  objectives  of  the  section  112 
program  because  its  purpose  is  to  enable 
sources  to  obtain  federally  enforceable 
limits  on  potential  to  emit  to  avoid 
major  source  classification  under 
section  112.  The  EPA  believes  this 
purpose  is  consistent  with  the  overall 
intent  of  section  112. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  Bay  Area’s  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are; 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  December 
29,  1994. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA’s  actions  under  sections  502, 
110,  and  112  of  the  Act  do  not  create 
any  new  requirements,  but  simply 
address  operating  permit  programs 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  7t).  Because  this  action  does 


not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  16, 1994. 

John  Wise, 

Acting  Regional  Administrator. 

IFR  Doc.  94-29267  Filed  11-28-94;  8:45  am] 
BILLING  CODE  6560-S0-M 


40  CFR  Part  763 

OPPTS-62142;  FRL^918-6 

Asbestos-Containing  Materials  in 
Schools;  State  Request  for  Waiver 
from  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  waiver. 

SUMMARY:  EPA  has  received  from  the 
State  of  Colorado  a  request  for  a  waiver 
from  the  requirements  of  40  CFR  part 
763,  Subpart  E,  Asbestos-Containing 
Materials  in  Schools.  This  document 
announces  an  opportunity  for  public 
review  and  comment  on  the  State 
waiver  request. 

DATES:  Comments  on  the  waiver  request 
must  be  received  by  January  30, 1995. 
ADDRESSES:  Written  comments  must  be 
sent  in  triplicate,  identified  by  the 
docket  control  number  OPPTS-62142 
to:  Christina  E.  Thomas,  Toxic 
Substances  Branch  (8ART-TS), 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  St.,  Suite  500, 
Denver,  CO  80202-2405.  Copies  of  the 
Colorado  waiver  request  are  on  file  and 
may  be  reviewed  at  the  EPA  Region  VIII 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  E.  Thomas,  Toxic  Substances 
Branch  (8ART-TS),  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  St.,  Denver,  CO  80202-2405, 
Telephone:  303-293-1713. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  issued  under  the  authority 
of  Title  II  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2641,  et 
seq.  TSCA  Title  II  was  enacted  as  part 
of  the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA),  Pub.  L.  99-519. 
AHERA  is  the  name  commonly  used  to 
refer  to  the  statutory  authority  for  EPA’s 
rules  affecting  asbestos  in  schools.  For 
purposes  of  this  document,  EPA  will 
use  the  AHERA  designation.  In  the 
Federal  Register  of  October  30, 1987  (52 
FR  41846),  EPA  issued  a  final  rule  as 
required  in  AHERA,  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763,  Subpart  E),  which 
requires  all  Local  Education  Agencies 


(LEAs)  to  identify  Asbestos-Containing 
Building  Materials  (ACBMs)  in  their 
school  buildings  and  to  take  appropriate 
actions  to  control  the  release  of  asbestos 
fibers.  The  LEAs  are  required  to 
describe  their  asbestos  control  activities 
in  management  plans,  which  must  be 
available  to  all  concerned  persons  and 
submitted  to  the  State  Governor’s 
Designee.  The  rule  requires  LEAs  to  use 
specially  trained  and  accredited  persons 
to  conduct  inspections  for  asbestos, 
develop  management  plans,  and  design 
and  conduct  actions  to  control  asbestos. 

The  recordkeeping  and  reporting 
burden  associated  with  waiver  requests 
was  cleared  under  OMB  control  number 
2070-0091.  This  document  merely 
announces  the  Agency’s  receipt  of  a 
waiver  request  and  therefore  impose  no 
additional  burden  beyond  that  which 
was  covered  under  existing  OMB 
control  number  2070-0091.  Send  any 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  to  Chief,  Information  Policy 
Branch  (2136),  U.S.  Environmental 
Protection  Agency,  401  M  St,,  SW., 
Washington,  DC  20460  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  (“Attention; 

Desk  Officer”). 

Under  section  203  of  TSCA  Title  11, 
EPA  may,  upon  request  of  a  State 
Governor  and  after  notice  and  comment 
and  opportunity  for  a  public  hearing  in 
the  State,  waive  in  whole  or  in  part  the 
requirements  of  the  rule  promulgated 
under  section  203,  if  the  State  has 
established  and  is  implementing  or 
intends  to  implement  a  program  of 
asbestos  inspection  and  management 
which  is  at  least  as  stringent  as  the 
requirements  of  40  CFR  part  763 
Subpart  E.  The  AHERA  rule  requests 
specific  information  be  included  in  a 
waiver  request  submitted  to  EPA, 
establishes  a  process  for  reviewing 
waiver  requests,  and  sets  forth 
procedures  for  oversight  and  rescission 
of  waivers  granted  to  the  States. 

The  rule  requires  States  seeking 
waivers  to  submit  requests  to  the 
Regional  Administrator  for  the  EPA 
Region  in  which  the  State  is  located. 

EPA  is  hereby  issuing  a  notice  in  the 
Federal  Register  announcing  receipt  of 
the  request  and  soliciting  written 
comments  from  the  public  pertaining  to 
the  State  of  Colorado’s  asbestos  waiver 
request,  and  Senate  Bill  94-139’s  impact 
on  the  implementation  and  enforcement 
of  Colorado’s  Regulation  8.  Comments 
must  be  submitted  by  (insert  date  60 
days  after  date  of  publication  in  the 
Federal  Register].  If  during  the 
comment  period,  EPA  receives  a  written 
objection  to  the  State’s  request,  EPA  will 
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schedule  a  hearing  to  be  held  in  the 
affected  State  after  the  close  of  the 
comment  period. 

On  July  7, 1994,  Governor  Roy  Romer 
submitted  to  William  Yellowtail, 

Regional  Administrator,  EPA  Region 
VIII,  a  request  for  a  waiver  under  the 
AHERA  40  CFR  763.98.  The  request  was 
received  by  the  Regional  Office  on  July 
12. 1994.  The  State’s  submittal 
requested  a  waiver  from  all 
requirements  of  40  CFR  part  763, 

Subpart  E. 

The  State’s  waiver  request  was 
complete  in  that  it  contained  all  of  the 
following  provisions  which  are  required 
by  the  AHERA; 

1.  Atopy  of  the  State  provisions  and 
proposed  provisions  relating  to  its 
program  of  asbestos  inspection  and 
management  in  schools  for  which  the 
request  is  made. 

2.  The  name  of  the  State  agency  that 
is  responsible  for  administering  and 
enforcing  the  requirements  for  which  a 
waiver  is  requested,  the  names  and  job 
titles  of  responsible  officials  in  that 
agency,  and  phone  numbers  where  the 
officials  can  be  contacted. 

3.  Detailed  reasons,  supporting 
papers,  and  the  rationale  for  concluding 
that  the  State’s  asbestos  inspection  and 
management  program  provisions  for 
which  the  request  is  made  are  at  least 
as  stringent  as  the  requirements  of  40 
CFR  part  763,  Subpart  E. 

4.  A  discussion  of  any  special 
situations,  problems,  and  needs 
pertaining  to  the  waiver  request 
accompanied  by  an  explanation  of  how 
the  State  intends  to  handle  them. 

5.  A  statement  of  the  resources  that 
the  State  intends  to  devote  to  the 
administration  and  enforcement  of  the 
provisions  relating  to  the  waiver 
request. 

6.  Copies  of  any  specific  or  enabling 
State  laws  and  regulations  relating  to 
the  request,  including  provisions  for 
assessing  criminal  and/or  civil 
penalties. 

7.  Assurance  from  the  Governor  or  the 
lead  agency  that  the  lead  agency  has  the 
legal  authority  necessary  to  carry  out  the 
requirements  relating  to  the  request. 

EPA  may  waive  some  or  all  of  the 
requirements  of  40  CFR  part  763, 
Subpart  E  if: 

1.  The  State  has  the  legal  authority 
necessary  to  carry  out  the  provisions  of 
asbestos  inspection  and  management  in 
schools  relating  to  the  waiver  request. 
The  Colorado  Department  of  Public 
Health  and  Environment  recognizes  that 
asbestos  exposure  in  schools  (and 
elsewhere)  is  a  serious  concern.  The 
Colorado  General  Assembly  also 
recognized  this,  and  during  a  1987 
legislative  session  a  bill  was  passed 


authorizing  the  Air  Pollution  Control 
Division,  Colorado  Department  of  Public 
Health  and  Environment  to  implement 
State  requirements  under  the  AHERA, 
establish  a  certification  program  for 
abatement  contractors,  develop  and 
implement  asbestos  work  practices  and 
exposure  standard,  collect  fees,  and  levy 
fines.  Effective  June  30, 1993, 

Colorado’s  revised  asbestos  regulation 
required  the  certification  of  all  persons 
engaging  in  asbestos-related  work.  The 
requirement  applies  to  all  public  and 
commercial  buildings  as  well  as 
schools.  The  revised  regulation  also 
contains  more  Stringent  work  practices 
for  asbestos  abatement  and  expands  the 
enforcement  capabilities  of  the  State  in 
regards  to  false  training  documents 
submitted  to  obtain  certification.  The 
Colorado  General  Assembly  has  enacted 
authority  for  the  Colorado  Air  Quality 
Control  Commission  to  enforce  rules 
and  regulations  to  minimize  the  risk  to 
the  public  from  the  exposure  to 
asbestos,  including  specifically, 
requirements  for  asbestos  management 
plans  to  be  submitted  and  implemented 
by  schools.  All  requisite  legislative/legal 
authority  to  implement  the  AHERA 
waiver  program  have  been  adopted,  and 
no  problems  are  anticipated  in  meeting 
waiver  objectives. 

2.  The  State's  asbestos  inspection  and 
management  will  be  at  least  as  stringent 
as  the  requirements  of  40  CFR  part  763 
Subpart  E.  The  requirements  of  Subpart 
E  of  40  CFR  part  763  have  been  adopted 
in  its  entirety,  with  the  exception  of 

§§  763.97  and  763.98  into  the  Colorado 
Air  Quality  Control  Commission’s 
Regulation  No.  8,  Part  B,  “Emission 
Standards  for  Asbestos’’  School 
Requirements.  'The  State  intends  to 
administer  these  regulations  in  a 
manner  that  would  be  at  least  as 
stringent  as  the  requirements  of  40  CFR 
part  763,  Subpart  E. 

3.  The  State  has  the  appropriate 
enforcement  resources  to  devote  to  the 
administration  and  enforcement  of  the 
provisions  relating  to  the  waiver  request. 
The  State  conducts  routine  AHERA 
inspections,  abatement  inspections  and 
“for  cause’’  inspections.  Routine 
AHERA  inspections  result  in  a 
determination  of  compliance  with  the 
need  to  have  and  implement  an 
adequate,  updated  management  plan. 
Routine  inspections  focus  on  assessing 
compliance  with  the  AHERA  and  State 
asbestos  requirements,  including  such 
things  as  implementation  of  appropriate 
work  practices,  compliance  with 
accreditation  (State  Certification) 
requirements  and  proper  recordkeeping. 
“For  cause’’  inspections,  are  initiated  as 
a  result  oftips  or  complaints,  and  are 
made  to  assess  compliance  with  any 


applicable  State  or  EPA  asbestos  rules. 
The  State  will  continue  to  update  its 
existing  Neutral  Administrative 
Inspection  Scheme  (NAIS)  in  support  of 
targeting  LEAs  and  other  “persons”  for 
AHERA  compliance  inspections.  The 
NAIS  will  include  a  specific  method  or 
criteria  for  selecting  inspection  targets 
and  will  comply  with  EPA’s  National 
Compliance  Monitoring  Strategies  for 
AHERA.  The  State  has  devoted  five  full¬ 
time  employees  to  the  existing  TSCA 
Enforcement  Grant  and  will  continue  to 
devote  at  least  that  amount  of  time  to 
stringently  enforce  the  requirements  of 
40  CFR  part  763,  Subpart  E.  The  State 
has  completed  an  enforcement  response 
policy  to  determine  the  most 
appropriate  enforcement  action  for  each 
violation  of  the  State's  laws  and 
regulations. 

4.  The  State  has  or  will  have  qualified 
personnel  to  carry  out  the  provisions 
relating  to  the  waiver  request.  The 
program  will  be  carried  out  by  staff  in 
the  Colorado  Department  of  Public 
Health  and  Environment,  Air  Pollution 
Control  Division.  The  State  is  currently 
well  staffed  on  the  TSCA  Asbestos 
program.  The  staff  is  fully  trained  and 
certified  as  Building  Inspector/ 
Management  Planners  and  Contractor/ 
Supervisors.  Two  of  three  staff  persons 
are  conducting  full  AHERA  inspections. 
One  staff  person  is  conducting  Worker 
Protection  inspections  and  is  currently 
training  to  conduct  full  AHERA 
inspections.  The  fourth  person 
administers  the  grant  and  works  on  case 
development  resulting  from  inspections. 

5.  The  State  will  devote  adequate 
resources  to  the  administration  and 
enforcement  of  the  asbestos  inspection 
and  management  provisions  relating  to 
the  waiver  request.  Based  upon  review' 
by  the  EPA  Region  VIII  Office,  the 
Agency  feels  that  the  Colorado 
Department  of  Public  Health  and 
Environment  has  and  will  devote 
adequate  resources  to  effectively 
implement  and  administer  the  asbestos 
program  in  Colorado. 

6.  When  specified  by  EPA,  the  State  - 
gives  satisfactory  assurances  that 
necessary  steps,  including  specific 
actions  it  proposes  to  take  and  a  time 
schedule  for  their  accomplishment,  will 
be  taken  within  a  reasonable  time  to 
conform  with  applicable  criteria  in 
items  2  through  5  above.  Final  approval 
of  the  program  by  EPA  will  require 
effective  implementation  and  continued 
use  of  the  EPA-approved  NAIS,  logging 
and  tracking  system,  enforcement 
strategy/standard  operating  procedure, 
enforcement  response  policy,  and 
communication  strategy.  EPA’s  final 
approval  of  the  State’s  program  w'ill 
require  the  State  to  providfe  adequate 
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resources  to  support  the  administration 
of  the  program. 

The  reporting  and  recordkeeping 
provisions  relating  to  State  waivers  from 
the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763)  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  and  have  been  assigned 
OMB  control  number  2070—0091. 

On  June  1, 1994,  Colorado  Governor 
Roy  Romer  signed  Senate  Bill  94-139 
(S.B.  139).  S.B.  139  may  have  an  impact 
on  enforcement  of  Colorado’s  asbestos 
rules  and  regulations.  S.B.  139  appears 
to  create  a  statutory  privilege  for 
enviAnmental  audits  and  a 
presumption  against  imposition  of 
penalties  for  volimtary  disclosures 
arising  out  of  an  environmental  self- 
evaluation.  EPA  is  concerned  that  S.B. 
139  restricts  the  enforcement  options 
available  to  the  State  and,  therefore, 
may  not  be  as  stringent  as  the  AHERA. 
Prior  to  making  a  final  decision  on 
Colorado’s  request  for  an  AHERA 
waiver,  the  State,  should  clarify  S.B. 
139’s  impact  on  the  State’s  enforcement 
capabilities.  EPA  intends  to  request  a 
legal  analysis  from  the  State  on  whether 
S.B.  139  applies  to  Colorado’s  asbestos 
rules  and  regulations,  and  if  so,  to  what 
extent.  In  addition,  EPA  specifically 
requests  public  comment  on  this  issue. 

EPA  with  this  document  is  hereby 
announcing  receipt  of  the  State’s  request 
and  soliciting  written  comments  from 
the  public  pertaining  to  the  State  of 
Colorado’s  asbestos  waiver  request,  and 
Senate  Bill  94-139’s  impact  on  the 
implementation  and  enforcement  of 
Colorado’s  Regulation  8.  Comments 
must  be  submitted  by  January  30, 1995. 
If  during  the  comment  period,  EPA 
receives  a  written  objection  to  the 
State’s  request,  EPA  will  schedule  a 
hearing  to  be  held  in  the  affected  State 
after  the  close  of  the  comment  period. 

Dated:  November  17, 1994. 

Jack  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
IFR  Doc.  94-29378  Filed  11-28-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-135,  RM-8541] 

Radio  Broadcasting  Services;  Atkins, 
Arkansas 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Atkins  Broadcasting, 
requesting  the  allotment  of  FM  Channel 
257A  to  Atkins,  Arkansas,  as  that 
community’s  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-14—49  and  92- 
52-53. 

DATES:  Comments  must  be  filed  on  or 
before  January  12, 1995,  and  reply 
comments  on  or  before  January  27, 

1995. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  Dan  J. 
Alpert,  Esq.,  Law  Office  of  Dan  J.  Alpert, 
1250  Connecticut  Ave.,  NW.,  Suite  700, 
Washington,  D.C.  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,(202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No.' 
94-135,  adopted  November  14, 1994, 
and  released  November  22, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC’s  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  D.C. 

20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-29255  Filed  11-28-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-134,  RM-8538] 

Radio  Broadcasting  Services; 
Burlington,  CO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Bruce  Corman,  Kay  Hanley  and 
Charley  P.  Barnes,  requesting  the 
allotment  of  Channel  257C1  to 
Burlington,  Colorado,  as  that 
commimity’s  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
North  Latitude  39-18-18  and  West 
Longitude  102-16-06. 

DATES:  Comments  must  be  filed  on  or 
before  January  12, 1995,  and  reply 
comments  on  or  before  January  27, 

1995. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners,  as  follows:  Bruce  Corman, 
Kay  Hanley  and  Charley  P.  Barnes,  c/o 
Charley  P.  Barnes,  524  -  15th  Street, 
Burlington,  Colorado  80807.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-134,  adopted  November  14, 1994, 
and  released  November  27, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC’s  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  D.C. 

20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-29256  Filed  11-28-94;  8:45  am) 
BILLING  CODE  6712-01-F 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 
48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Cost  Accounting  Standards  Board 
Disclosure  Statement  Form  (CASB 
DS-1) 

AGENCY;  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  OMB. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board  (CASE),  proposes  to 
revise  its  Disclosure  Statement  Form 
(CASB  DS-1).  Section  26(g)(1)  of  the 


Office  of  Federal  Procurement  Policy 
Act  requires  that  the  Board,  prior  to  the 
promulgation  of  any  new  or  revised  Cost 
Accounting  Standard,  publish  a  Notice 
of  Proposed  Rulemaking  (NPRM).  This 
NPRM  addresses  the  Board’s  efforts  to 
update  and  revise  the  CASB  Disclosure 
Statement. 

DATES:  Requests  for  a  copy  of  the 
Disclosure  Statement  form  must  be  in 
writing  and  must  be  received  by  January 
30, 1995.  Comments  must  be  in  writing 
and  must  be  received  by  February  13, 
1995. 

ADDRESSES:  Requests  for  a  copy  of  the 
Disclosure  Statement  or  comments  upon 
its  contents  should  be  addressed  to  Dr. 
Rein  Abel,  Director  of  Research,  Cost 
Accounting  Standards  Board,  Office  of 
Federal  Procurement  Policy,  725  17th 
Street,  NW,  Room  9001,  Washington, 

DC  20503.  Attn;  CASB  Docket  No.  93- 
02N. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Rein  Abel,  Director  of  Research,  Cost 
Accounting  Standards  Board  (telephone: 
202-395-3254). 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Board’s  rules  and  regulations  are 
codified  at  48  CFR  Chapter  99.  Section 
26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C. 
442(g)(1),  requires  that  the  Board,  prior 
to  the  promulgation  of  any  new  or 
revised  Cost  Accounting  Standard, 
complete  a  prescribed  rulemaking 
process.  This  process  consists  of  the 
following  four  steps: 

1.  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  government  contracts 
as  a  result  of  a  proposed  Standard. 


2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking. 

3.  Promulgate  a  Notice  of  Proposed 
Rulemaking. 

4.  Promulgate  a  Final  Rule. 

This  proposal  is  step  three  in  the  four 
step  process. 

B.  Summary  o^ Proposed  Rule 

The  Board  initiated  a  case  to  consider 
issues  related  to  the  revision  of  the 
Disclosure  Statement  form  (CASB  DS- 
1),  which  was  originally  developed  and 
promulgated  in  the  early  1970s.  Only 
minor  revisions  to  the  Statement  have 
been  made  prior  to  the  initiation  of  the 
current  project.  On  April  2, 1993,  the 
CASB  distributed  a  Staff  Discussion 
Paper  incorporating  a  revised  Disclosure 
Statement  to  certain  interested  parties 
who  generally  possessed  actual  field 
experience  in  submitting  and  auditing 
these  documents.  On  the  basis  of  the 
comments  received  in  response  to  the 
Staff  Discussion  Paper,  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  was  developed  and  published 
in  the  Federal  Register  on  April  4, 1994 
(59  FR  15695).  The  Board  is  continuing 
the  revision  process  to  improve  the 
quality  of  information  presented  in  the 
Disclosure  Statement  form. 

The  purpose  of  this  NPRM  is  to  seek 
broad  public  comment  concerning  the 
format  and  data  to  be  collected  on  the 
proposed  form.  In  particular,  the  Board 
is  interested  in  soliciting  additional 
comments  concerning  the  relevance  and 
adequacy  of  the  required  disclosures  to 
the  quality  of  the  government  contract 
cost  measurement  process. 

Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

[FR  Doc.  94-29318  Filed  11-28-94;  8:45  am) 
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contains  documents  other  than  rutes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations^ 
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rulings,  delegations  of  authority,  filing  df 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMlSSiCN  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Pubtic  Meeting 
of  the  Georgia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  -of  ti;ra  rules  and 
regulations  of  the  US.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Georgia  Advisory  Committee  to  the 
Commission  will  convene  at  3:00  p.m. 
and  adjourn  at  5:00  p.m.  on  "Wednesday, 
December  14, 1994,  aft  the  offices  of 
Troutman,  Sanders  et  al.,  NatiaasBarA 
Tower,  600  Peachtree  Street,  52nd  Fkxor 
Conference  Room,  Atlanta,  Georgia 
30308.  The  purpose  of  this  meeting  is; 
(1}  To  discuss  the  status  of  the  Advisory 
Committees  and  the  Commission;  (2)  to 
hear  a  report  on  civil  rights  progress 
and/or  problems  in  the  State  and 
Nation;  and  (3)  to  discuss  the 
Affirmative  Action  tAA)  and  Equal 
Opportunity  (EO)  plans  of  the  Atlanta 
Committee  for  the  Olympic  Games  a  . 
(AGOG)  as  they  relate  to  minorities  and 
women. 

Persons  desiring  additional 
infcHmaticm,  or  planning  a  presentiltion 
to  the  Committee,  should  contact 
Committee  Chairperson  Dale  M. 
Schwartz,  404-855-3214,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  fTOD 
404-730-2481).  Hearing-impaired 
piersons  who  will  trttend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conduclBd 
I  pursuant  to  the  provisions  of  the  rules 
i  and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  Novembeir  17, 
1994. 

I  Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 

L  [FR  Doc.  94-29341  Filed  11-28-94;  8.45  am| 

I  BILUNG  CODE  e335-0t-4> 


Agenda  and  Notice  of  PuUic  Meeting 
of  the  UUnois  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  ol  die  rules  and 
regulations  of  the  U,S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Illinois  Advisory  Committee  to  the 
Commission  will  hold  a  meetirig  and 
Community  Forum  from  1:00  p.m.  to 
9:00  p.m.  on  Wednesday,  November  30, 
1994,  and  from  12:50  p.in.  to  5;30  p.m. 
on  Thursday,  December  1, 1994,  at  the 
Proviso  West  High  School,  4701  West 
Harrison  Street,  Hillside,  Illinois  60162. 
The  purpose  of  the  forum  is  to  gather 
information  regarding  “Race  Relations 
and  Equal  Education  Opportunities  at 
Proviso  West  Hi^  School*’ 

Persons  desiring  additional 
information,  or  plannii^  «  presentation 
to  the  Committee,  shouM  contact 
Committee  CbaiTperson  Faye  M.  Ljron  at 
815-^5-9596,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-«ni  312-353- 

8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a’ sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  17, 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
JFR  Doc.  94-29342  Piled  11-28-94;  8:45  and 
BILLING  CODE  e335-41-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  iOMB')  lor 
clearance  the  following  proposal  for 
collection  of  infoimation  uiuier  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bure.au  of  Economic 
Analysis. 

Title:  Direct  Transactions  of  U.S. 
Reporter  with  Foreign  Affiliate. 

Agency  Approval  Number:  0608- 
0004. 


Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  46i000  hours. 

Number  cyf  Respondents:  10,000 
hours. 

Avg  Hours  Per  Response:  1 .15 
minutes. 

Needs  and  Uses:  This  survey  is  a 
sample  survey  that  collects  current  data 
on  transactions  and  positions  between 
U.S.  parent  companies  and  their  foreign 
affiliates.  The  survey  is  mandated  by 
Congress  to  provide  a  facitual  framework 
for  addressing  the  ctmcems  of 
policymakers  and  the  general  publk; 
about  the  effects  ©f  direct  inveetnjecai 
abroad  on  the  U.5.  and  foreign 
economies.  The  sample  data  are  used  to 
carry  forward  similar  data  reported  in 
the  benchmark  survey,  or  census,  of 
U.S.  direct  investment  ^road  in  ander 
to  deri've  miverse  eslamales  in 
nonbeachmark  yeairs.  The  data  are 
needed  to  record  the  size  of  LI.S.  direct 
investment  abroad,  measure  changes  in 
such  investment,  and  assess  its  impact. 
They  eire  also  required  for  compiling  the 
balance  of  payments,  international 
in'vestinent  position,  and  nartional 
income  and  product  accounts  of  the 
United  States. 

Affected  Public:  Businesses  or  otlM*r 
for-profit  institutions. 

Frequency:  Quarterly. 

Respondent’s  Obligatirm:  Mandattjry. 

OMB  Desk  Officer:  Paul  Bugg,  f202j 
395-3093. 

Copies  of  tbe  shove  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tac'he,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  KHwn 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collect'kin  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  Room 
10201,  New  Ejeeoutive  Office  Buildipg, 
Washingtoo,  DC  20503. 

Dated:  NcwennfbBr  22, 1994. 

GeraM  Tadie, 

Departmental  Forms  Clearance  Officer.  Office 
of  Manageirterrt  and  Organization. 

(FR  Ooc.  '94-29295  Fifed  11-28-^94;  8:«5  am) 
BILLING  CODE  351&-CW-F 
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Bureau  of  the  Census 

[Docket  No.  941116-4316] 

Service  Annual  Survey 

agency:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  States  Code,  Sections  131, 182, 
224,  and  225, 1  have  determined  that 
1994  service  sector  data  on  receipts  and 
revenue  are  needed  to  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  governmental  agencies 
and  that  these  data  also  apply  to  a 
variety  of  public  and  business  needs. 
Selected  service  industries  include 
personal,  business,  automotive,  repair, 
amusement,  health,  other  professional, 
and  social  service  industries.  This 
survey  will  yield  1994  estimates  of  the 
dollar  volume  of  receipts  for  taxable 
firms  and  revenue  of  firms  and 
organizations  exempt  ft'om  Federal 
income  taxes.  These  data  are  not 
publicly  available  ft’om  nongovernment 
or  other  governmental  sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch,  on  (301)  763-5528 


SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  selected  service 
industries.  The  data  collected  in  the 
Service  Annual  Survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses.  The  Census  Bureau  will  select 
a  probability  sample  of  service  firms 
and  organizations  in  the  United  States 
(with  receipts  or  revenue  size 
determining  the  probability  of  selection) 
to  report  in  the  1994  Service  Annual 
Survey.  The  sample  will  provide,  with 
measurable  reliability,  national  level 
statistics  on  receipts  and  revenue  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  thirty  days  after  receipt. 

This  survey  is  cleared  under  Office  of 
Management  and  Budget  Control  No. 
0607-0422  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-511,  as  amended.  We  will  provide 
copies  of  the  forms  upon  written  request 


to  the  Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 

Based  upon  the  foregoing 
determination,  I  have  directed  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 

Dated:  November  17, 1994. 

Martha  Farnsworth  Riche, 

Director,  Bureau  of  the  Cer}sus. 

[FR  Doc.  94-29339  Filed  11-28-94;  8:45  am) 
BILLING  CODE  3510-07-P 


Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  10/13/94-11/15/94 


Firm  name 

Address 

Date 

petition 

accepted 

,  Product 

Aqua  Motion,  Inc . 

14410  Longs  Peak  Court,  Longmont,  CO 
80504. 

10/17/94 

Therapy  Pools — Machano-therapy  appliances  and  patient  lifts 
for  use  with  therapy  pools. 

Totally  traditional . 

3126  Highway  594-5,  Monroe,  LA  71203 

10/24/94 

Childrens  wearing  apparel. 

Kenneth  Gordon  Ltd  . 

1209  Distributors  Row,  New  Orleans,  LA 
70123. 

10/27/94 

Men’s  cotton  shirts. 

El-Tex  Industries,  Inc 

4206  Shannon  Drive,  Baltimore,  MD 
21213. 

11/02/94 

Electrical  control  systems. 

Independent,  Inc . 

191  Coney  Island  Drive,  Sparks,  NV 
89431. 

11/03/94 

Kitchen  exhaust  hoods,  counters,  sinks,  carts,  drain  racks. 

J.  &  H.  Smith  Light 
Corporation. 

499  Little  Britain  Road,  Newburgh,  NY 
12553-6117. 

11/04/94 

Indicator  lights  and  switch  boxes. 

Twin  City,  Inc . 

795  Wurlitzer  Drive,  North  Tonawanda, 
NY  14120. 

11/07/94 

Electronic  measuring  instrumentations. 

Swansea  Manufactur¬ 
ing  Company,  Inc. 

800  S.  Brecon  St.,  P.O.  Box  589,  Swan¬ 
sea,  SC  291 60. 

11/15/94 

Soccer  shorts,  sweat  shirts  and  men’s  woven  and  knit  shorts. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 


Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  progreun  number  and 
title  of  the  program  under  which  these 


petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  November  21, 1994. 

Daniel  F.  Harrington, 

Director,  Trade  Adjustment  Assistance 
Division. 

(FR  Doc.  94-29296  Filed  11-28-94;  8:45  am] 
BILLING  CODE  3510-24-M 
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Foreign-Trade  Zones  Boaixl 

pocket  37-94] 

FoieigR-Trade  Zone  t24 — Gramercy, 
LA;  Application  for  Stibzone  Status, 
LOOP  Inc.;  Lafourctte  and  St  James 
Parishes,  LA 

An  appiicftti  oii  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  ^the 
Board)  by  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ 124, 
requesting  special-purpose  sabzone 
status  for  the  crude  oil  terminal  system 
operated  by  LOOP  Inc.,  located  in 
Lafourche  and  Si.  James  Parishes, 
Louisiana.  The  application  was 
submitted  pursuant  to  provisions  of 
the  Foreign-Trade  2^nes  Act,  as 
amended  fl9  U,S.C.  81a-81u),  and  the 
regulations  of  the  Board  tl'5  CFR  part 
400?.  It  was  formally  filed  on  November 
17, 1994. 

The  IXXJP  ienninal/storage  system 
involves  offshtne  crude  oil  offioadiiog 
facilities,  on-shore  storage  facilities,  ai>d 
a  network  of  undersea  and  on-shore 
pipelines  connecting  the  facilities.  Tbe 
facilities  are  used  to  offload,  store,  blend 
and  transport  cnide  oil  to  LJ.S.  . 
refineries.  Some  30  pwroent  of  U.S. 
refinery  ca]>acity  can  be  suj>plied  by  the 
system  directly  or  mdiroctly  through 
connecting  pipeline  systems  and  the 
terminal  ac^ooBts  fersome  12  percent 
of  15.5.  crude  oil  imports. 

The  facilities  for  which  subzoi>e 
status  is  being  requested  covers  two 
sites  1981  M;res)  and  "92  miles  of 
pipeline.  The  marine  terminal,  which  is 
18  miles  offshore,  and  the  undersea 
pipeline  beyond  the  12-iBile  U.S. 
territorial  limit  is  not  inoliHied  in  the 
request  because  the  U.S.  Customs 
Service  has  determined  that  they  are 
outside  trf Customs  territory. 

The  proi>osed  subzone  f^i  lilies 
indud^ 

— ^Site  1— Four  Parcels  owned  by  LOOP 
Inc.,  and  37  miles  of  pipeline. 

— Parcel  A  (10  acres) — Fourchon 
Booster  Station,  Highway  1, 

Fourchon,  LA. 

— Parcel  B  (287  acres) — Clovelly  Dome 
Storage  Terminal,  Clovelly,  LA. 

— Parcel  C 1533  acres) — Brine  Storage 
Reservoir,  Clovelly,  LA. 

— Parcel  D  (27  acres) — Operations 
Center,  224  E.  101  Place,  Cut  Off,  LA. 
— Site  2  (124  acres  and  55  miles  (ff 
pipeline) — ^St.  James  Terminal,  6695 
LOCAP  Road,  St.  James,  LA,  owned 
by  LOCAP  Inc.,  and  opopated  by 
LOOP  Inc.  pursuant  to  a  management 
agreement. 

OperatioBS  and  ooittaol  (rfz»ne 
merchandise  M.  all  sites  %vill  be  handled 
byLOOPinc. 


^ne  procedures  wtoiuld  allow  LOOP 
customers  to  defer  CutStoms  duty 
payment  on  foreign  crude  cal  while  it  is 
in  the  LOCX^  sy^em.  On  shipments  of 
foreign  crude  to  ■doraaestic  refineries 
with  mibzQine  status,  LOOP  customeis 
would  be  able  to  nminiain  the 
appropriate  zone  status  of  the  crtide  so 
that  these  refineries  can  tise  zone 
procedures  as  authorized  by  the  FTZ 
Board.  This  procedure  will  give  these 
refineries  ffie  same  ■opportunity  to  use 
zone  procedures  for  foreign  crude 
delivered  from  the  LOOP  system  as 
those  refineries  with  suhzone  status  that 
take  direct  deliveiy  of  foreign  ■crude  ** 
from  vesse'ls. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  tbe 
Board’s  Executive  Secretaiy  at  the 
address  below.  The  -closing  period  for 
their  receipt  is  January  30, 1995. 
Rebuttal  comments  in  response  to 
material  submitted  •during  the  foregoing 
period  may  be  submitted  during  tlw 
subsequent  15-day  period  (to  February 
13,  1995). 

A  copy  of  the  applicatitm  and  ~ 
accompanying  exhibits  wll  be  available 
for  public  inspection  eft  each  of  the 
following  iocaticms: 

Office  of  the  Port  Director,  U.S.  Customs 
Senice,  P.O.  Br)x  4'90,CrameTcy,  LA 
70052 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW.,  Wa^ington,  DC  20230 
Dated:  November  18„  1994. 

John  L  Da  Pnnte.  fr^ 

Execattve  Secretary. 

(FRTDoc.  94-29373  Filed  am) 

BILLING  CODE  3»t»-0S-l> 


internatioRal  Trade  Administration 

IA-823-805] 

Antidumfring:  SMcomanganese  From 
Ukraine;  Suspension  of  Investigation 

AGENCY:  Import  Adsuiniisitration., 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  «f  Commerce 
(the  Department)  has  suspended  the 
asKtid'umping  unvestigetiwan  iiav«)il\4Qg 
silicooBainiganese  frora  lUksaiEie.  The 
basis  far  tte  su-spnosiaiD  is  an  agreement 


by  the  Coxiemioieial  of  Dlcraioe  to  restrift 
the  volume  of  direct  or  dxuMrect  exports 
of  the  subject  xnetchandise  to  the  1‘kiited 
Staites  in  order  to  prevent  the 
suppression  or  undercutting  -of  prU»? 
lev^  of  United  States  domestk: 
silioomar^anese. 

EFFECTIVE  DATE:  October  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT; 
James  Doyle  or  Robert  Hamilton,  Offitr^ 
of  Agreements  Compliance,  Import 
Administration,  Intemattional  Trade 
Administration,  U.S.  Department  of 
Commerce,  T  4th  8t  Constitution  Avenut’ 
N.VV.,  Washington,  D.C.  20230; 
telephone  (202)  482-01 72 -or  (202)  482- 
1324,  respectively. 

SUPPLEMBiTARV  INFORMATION: 
Background 

On  December  2, 1993,  the  Departmemt 
initiated  an  antidumping  dm'cstigstion 
under  sottion  732  of  the  Tariff  and 
Trade  Act  of  1930,  (the  Aict),  as 
ameiKied,  to  determine  whether  imports 
of  silicomangaaese  fraxm  Ukraine  are 
being  or  are  likely  to  be  sold  in  the 
United  States  at  less  than  fair  value  (58 
FR  64554,  December  8, 1993). 

In  e.arly  December  1^3,  we  mrtified 
the  International  Trade  Cammissiwn 
(FTC)  of -our  action.  On  December  27, 

1 993 ,  the  nC  issued  an  aCfirrrveftive 
preliminary  injury  determinstion. 

On  June  17,  1994,  we  pubhshed  a 
preliminary  determination  that  imports 
of  silioomangaaese  from  Ukraine  were 
being  sold  in  the  United  States  at  less 
than  fair  value  (LTFV)(59  FR  14851). 

Case  Histoiy 

Since  the  preiiminary  -deiterminatik)® 
and  post  ponement  of  the  final 
deftermdnati'on  of  this  investigation  on 
liine  10, 1994  (59  FR  148S1,  June  17, 
1994),  the  following  events  have 
occurred: 

On  June  2<l,  1994,  the  petitioner, 
Elkem  Metals  Company  and  tbe  Gil, 
CliemicaLA  Atomic  Workers,  Local  3- 
639,  (potitioraersi)  alleged  thaft  the 
Department  had  made  significant 
ministeriai  errors  in  tbe  pre  linriiiary 
determinati-wn  ■cakailatioins.  We  agreed 
in  part  wth  tbe  allegat-ion,  but 
determined  that  die  iministerial  errors 
that  bad  been  made  were  not  significant 
in  accordance  with  3S3.15^?(4)(ii)iof 
tbe  Departraenfs  proposed  r^uiartions. 
Therefore,  we  did  not  pribli^  an 
amended  preliminary  determi-nation. 

On  July  8, 1994,  the  petitioners 
alleg^  that  the  Department,  in 
determining  wheftber  the  errors  were 
significant,  had  looked  -only  at 
coTPectistg  the  arithmeftic  ■errors  and  hud 
not  t»rri«l  forward  Ml  of  d»e  corrected 
numbers  to  ®be  final  spreadsheet.  The 
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petitioners  alleged  that  the  carrying 
forward  of  eirithmetical  corrections  to 
the  spreadsheets  would  constitute  a 
significant  ministerial  error,  as  it  would 
result  in  a  change  of  more  than  five 
absolute  percentage  points  and  more 
than  25  percent  of  the  dumping  margin 
calculated  in  the  original  preliminary 
determir  ation.  The  Department  agreed 
that  this  error  had  been  made,  and  that 
the  recalculation  would  result  in  a 
significant  change  to  the  margin. 
Therefore,  on  July  19, 1994,  the 
Department  amended  the  preliminary 
determination  (59  FR  18167,  July  26, 
1994). 

We  conducted  the  factory  and  sales 
verifications  of  the  Nikopol  Ferroalloys 
Plant  (Nikopol)  and  the  Zaporozhye 
Ferroalloys  Works  (Zaporozhye)  during 
the  period  September  26  through  30, 
1994. 

On  September  30, 1994,  the 
Department  initialled  a  proposed 
suspension  agreement  with  the 
Government  of  Ukraine.  By  October  25, 
1994,  the  Department  had  received 
comments  regarding  the  proposed 
suspension  agreement  from  petitioners 
and  respondents. 

Petitioners  submitted  a  case  brief  on 
October  11, 1994. 

On  October  31, 1994,  the  Department 
and  the  Government  of  Ukraine  signed 
the  final  suspension  agreement. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  silicomanganese. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  four  percent  iron, 
more  than  30  percent  manganese,  more 
than  eight  percent  silicon  and  not  more 
than  three  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  investigation,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
investigation  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  silicomanganese  may  also 
currently  be  classifiable  under  HTSUS 
subheading  7202.99.5040.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  this 
investigation  is  dispositive. 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  this 
determination.  In  addition,  if  the 
investigation  is  continued,  we  will  make 
all  nonprivileged  and  non-proprietary 
information  relating  to  these 
investigations  available  to  the  ITC. 

Suspension  of  Investigations 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  with  respect 
to  the  initialled  suspension  agreement. 
The  signed  suspension  agreement 
reflects  the  decisions  of  the  Department 
with  respect  to  many  of  the  issues 
parties  raised  in  their  comments. 

We  have  determined  that  the 
agreement  will  prevent  the  suppression 
or  undercutting  of  price  levels  of  United 
States  silicomanganese,  that  the 
agreement  can  be  monitored  effectively, 
and  that  the  agreement  is  in  the  public 
interest.  We  find,  therefore,  that  the 
criteria  for  suspension  of  an 
investigation  pursuant  to  section  734  of 
the  Act  have  been  met.  The  terms  and 
conditions  of  the  agreement,  signed  on 
October  31, 1994,  are  set  forth  in  Annex 
1  to  this  notice. 

Consistent  with  section  734(f)(2)(A)  of 
the  Act,  the  suspension  of  liquidation  of 
all  entries,  entered  or  withdrawn  ft’om 
warehouse  for  consumption,  of 
silicomangcmese  firom  Ukraine,  effective, 
March  19, 1994,  as  directed  in  our 
“Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination; 
Silicomanganese  From  Ukraine,”  is 
hereby  terminated.  Any  cash  deposits 
on  entries  of  silicomanganese  from 
Ukraine  pursuant  to  that  suspension  of 
liquidation  shall  be  refunded  and  any 
bonds  shall  be  released. 

Upon  receipt  of  a  request  during  the 
anniversary  month  of  the  publication  of 
this  suspension  agreement,  the 
Department  will  conduct  an 
administrative  review  as  provided  in 
section  751  of  the  Act. 

On  November  1, 1994,  petitioners  and 
respondents  both  requested  that  the 
Department  continue  the  investigation 
in  accordance  with  section  734(g)  of  the 
Act. 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act  and  19 
CFR  353.18. 

Dated:  November  21, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

I  have  determined  pursuant  to  section 
734(1)  of  the  Act  that  the  provisions  of 
this  suspension  agreement  prevent 


suppression  or  undercutting  of  price 
levels  of  domestic  products  with  respect 
to  silicomanganese  exported,  directly  or 
indirectly,  from  Ukraine  to  the  United 
States.  Furthermore,  I  have  determined, 
in  accordance  with  section  734(d)  of  the 
Act,  that  this  suspension  agreement  is 
the  in  public  interest  and  that  the 
agreement  can  be  monitored  effectively. 

Dated:  October  31, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

AGREEMENT  SUSPENDING  THE 
ANTIDUMPING  INVESTIGATION  ON 
SILICOMANGANESE  FROM  UKRAINE 

For  the  purpose  of  encouraging  free 
and  fair  trade  in  silicomanganese, 
establishing  more  normal  market 
relations,  pursuant  to  the  provisions  of 
Section  734(1)  of  the  U.S  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1673c)  (the 
“Act”),  the  United  States  Department  of 
Commerce  (“the  Department”)  and  the 
Government  of  Ukraine  enter  into  this 
suspension  agreement  (“the 
Agreement”). 

The  Department  finds  that  this 
Agreement  is  in  the  public  interest;  that 
effective  monitoring  of  this  Agreement 
by  the  United  States  is  practicable;  and 
that  this  Agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  United  States  domestic 
silicomanganese  products  by  imports  of 
the  merchandise  subject  to  this 
Agreement. 

On  the  basis  of  this  Agreement,  the 
Department  shall  suspend  its 
antidumping  investigation  with  respect 
to  silicomanganese  produced  in 
Ukraine,  subject  to  the  terms  and 
provisions  set  forth  below.  Further,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  and  to  release 
emy  cash  deposit  or  bond  posted  on  the 
products  covered  by  this  Agreement  as 
of  the  effective  date  of  this  Agreement. 

I.  Basis  for  the  Agreement 

In  order  to  prevent  the  suppression  or 
undercutting  of  price  levels  of  United 
States  domestic  silicomanganese,  the 
Government  of  Ukraine  will  restrict  the 
volume  of  direct  or  indirect  exports  to 
the  United  States  of  silicomanganese 
products  from  all  producers/exporters  of 
silicomanganese  products  in  Ukraine 
subject  to  the  terms  and  provisions  set 
forth  below. 

II.  Definitions 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

(a)  “Date  of  Export”  for  imports  into 
the  United  States  accompanied  by  an 
export  license  and  certificate  of  origin  of 


JFederal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Notices 


60953 


the  merchandise  subject  to  this 
Agreement  shall  be  considered  the  date 
the  export  license  was  endorsed. 

(b)  “Parties  to  the  Proceeding”  means 
any  interested  party,  within  the 
meaning  of  353. 2(k)  of  the  Department’s 
regulations,  which  actively  participates 
through  written  submissions  of  factual 
information  or  written  argument. 

(c)  "Indirect  Exports”  means 
arrangements  as  defined  in  Section  IV.D 
of  this  Agreement  and  exports  from 
Ukraine  through  one  or  more  third 
countries,  whether  or  not  such  export  is 
sold  in  one  or  more  third  country  prior 
to  importation  into  the  United  States. 

(d)  For  purposes  of  this  Agreement, 
“United  States”  shall  comprise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Columbia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  territory  of 
the  United  States  of  America. 

(e)  “For  consumption”  means  use  in 
the  production  of  steel,  cast  iron  or 
medium-carbon  ferromanganese.  The 
material  shall  not  be  loaned  or  swapped. 
The  material  shall  not  be  resold  except 
as  a  result  of  force  majeure. 

(f)  “End-user”  means  an  entity,  such 
as  a  steel,  cast  iron  or  medium-carbon 
ferromanganese  producer,  which 
consumes  silicomanganese  as  defined  in 
Section  11(e). 

(g)  “Reference  Price”  means  the  price 
calculated  by  the  Department,  as 
described  in  Section  IV. B,  on  a  monthly 
basis  to  be  used  as  a  floor  price  for  sales 
of  Ukrainian  silicomanganese  into  the 
United  States. 

III.  Product  Coverage 

The  merchcmdise  covered  by  this 
Agreement  is  silicomanganese. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4%  iron,  more  than 
30%  manganese,  more  than  8%  silicon 
and  not  more  than  3%  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  Agreement,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese. 

This  agreement  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  silicomanganese  may  also  be 


classifiable  under  HTSUS  subheading 
7202.99.5040.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

V.  Export  Limits 

A.  The  export  limits  of  this 
Agreement  shall  be  effective  for  the 
periods  November  1  through  October  31 
(the  “Relevant  Period”). 

The  Government  of  Ukraine  will 
restrict  the  volume  of  direct  or  indirect 
exports  of  Ukrainian  silicomanganese 
on  or  after  the  effective  date  of  this 
Agreement  to  the  United  States  and  the 
transfer  or  withdrawal  from  inventory 
(consistent  with  the  provisions  of 
Section  IV.C)  of  the  merchandise  subject 
to  this  Agreement  in  accordance  with 
the  export  limits  established  annually 
by  the  Department  based  on  the 
methodology  set  forth  in  Appendix  A. 

Export  limits  are  expressed  in  terms 
of  metric  tons  of  silicomanganese. 

Export  limits  are  applied  on  the  basis 
of  “Date  of  Export”,  as  defined  in 
Section  II. 

B.  To  qualify  for  delivery  directly  or 
indirectly  to  the  United  States,  the 
contract  price  must  be  at  a  price  at  or 
above  the  reference  price  in  effect  on  the 
date  the  contract  was  signed.  The 
relevant 'price  comparison  shall  be  made 
at  comparable  delivery  terms. 

The  reference  price  shall  be 
calculated  consistent  with  the 
methodology  described  in  Appendix  C, 
and  shall  be  releasable  to  the  parties  to 
the  proceeding  under  administrative 
protective  order  (APO).  The  reference 
price  shall  be  calculated  based  on 
published  data  available  to  the 
Departm’ent  as  of  the  25th  day  of  each 
month.  The  reference  price  shall  be 
releasable  to  the  parties  to  the 
proceeding  under  APO  at  most  five  days 
later.  In  the  event  that  the  release  date 
falls  on  a  non-business  day,  the 
Department  may  release  the  reference 
price  earlier,  but  in  no  case  shall  release 
the  reference  price  later  than  the  next 
business  day.  The  reference  price  will 
be  in  effect  for  the  next  30  calendar  days 
or  complete  month,  whichever 
terminates  later.  Following  the  initial 
calculation  of  the  reference  price,  it  is 
understood  that  in  subsequent  periods 
the  Department  will  apply  consistently 
the  calculation  methodology  used  to 
determine  reference  prices. 

At  any  time  during  a  Relevant  Period, 
a  delivery  may  be  made  for  the  entire 
amount  of  quota  remaining  for  that 
Relevant  Period.  Any  amount  delivered 
during  a  Relevant  Period  shall  not, 
how'ever,  when  cumulated  with  all  prior 
deliveries  in  such  Relevant  Period, 


exceed  the  annual  quota  for  that 
Relevant  Period. 

C.  Any  inventories  of  Ukrainian- 
origin  silicomanganese,  currently  held 
by  Ukraine  in  the  United  States  and 
imported  into  the  United  States  between 
the  period  beginning  on  or  after  March 
19, 1994,  (the  date  corresponding  to  the 
Department’s  critical  circumstances 
determination)  through  the  effective 
date  of  this  Agreement  will  be  subject  to 
the  following  conditions: 

Such  inventories  will  not  be 
transferred  or  withdrawn  from 
inventory  for  consumption  in  the 
United  States  without  an  export  license 
and  certificate  of  origin  issued  by  the 
Government  of  Ukraine.  A  request  for  an 
export  license  and  certificate  of  origin 
under  this  provision  shall  be 
accompanied  by  a  report  specifying  the 
original  date  of  export,  the  date  of  entry 
into  the  United  States,  the  identity  of 
the  original  exporter  and  importer,  the 
customer,  a  complete  description  of  the 
product  (including  lot  numbers  and 
other  available  identifying 
documentation),  and  the  quantity 
expressed  in  metric  tons.  ' 

Any  amounts  authorized  by  Ukraine 
issuing  an  export  license  under  this 
provision  shall  be  counted  toward  the 
export  limit  for  the  covered  products  for 
the  period  during  which  the  export 
license  and  certificate  of  origin  were 
issued  for  the  product  that  is  transferred 
or  withdrawn.  The  volume  shall  be 
determined  on  the  basis  of  metric  tons 
authorized  by  Ukraine  as  set  forth  in  the 
export  license. 

In  the  event  that  there  is  a  surge  of 
sales  of  Ukrainian-origin 
silicomanganese  from  such  inventory 
currently  held  in  the  United  States,  the 
Department  will  decrease  the  export 
limits  to  take  into  account  such  sales. 

D.  Any  arrangement  involving  the 
exchange,  sale,  or  delivery  of 
silicomanganese  products  fi'om  Ukraine 
will  be  counted  towards  export  limits 
under  this  Agreement  to  the  degree  if 
can  be  shown  to  have  resulted  in  the 
sale  or  delivery  in  the  United  States  of 
silicomanganese  products  from  a 
country  other  than  Ukraine. 

E.  Where  covered  products  are 
imported  into  the  United  States  and  are 
subsequently  re-exported  or  further 
processed  and  re-exported,  the  export 
limits  for  the  entered  product  shall  be 
increased  by  the  amount  of  metric  tons 
re-exported.  This  increase  will  be 
applicable  to  the  Relevant  Period 
corresponding  to  the  time  of  such  re¬ 
export.  This  increase  will  be  applied 
only  after  presentation  to  the 
Department  and  opportunity  for 
verification  of  such  evidence 
demonstrating  original  importation,  any 
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further  processing,  and  subsequent 
exportation. 

F.  Export  limits  established  for  any  of 
the  identified  Relevant  Periods  may  not 
be  used  after  October  31  of  the 
corresponding  Relevant  Period,  except 
that  limits  not  so  used  may  be  used 
during  the  first  three  months  of  the 
respective  following  period  up  to  a 
mciximum  of  15  percent  of  the  exp>ort 
limit  for  the  current  Relevant  Period. 

Export  limits  for  the  Relevant  Periods 
may  be  used  as  ecirly  as  September  1  of 
the  previous  period  within  the  limit  of 
15  percent  of  the  export  limit  for  the 
previous  Relevant  Period. 

V.  Confirmation  of  Deliveries 

In  recognition  of  the  requirements  of 
Section  734(d)(2)  and  (1)(1),  the 
Department  and  the  Government  of 
Ukraine  agree  that  any  sales  contract 
with  an  end-user  to  be  used  for  the 
purpose  of  delivering  silicomanganese 
under  this  Agreement  must  be 
submitted  to  the  Office  of  Agreements 
Compliance,  U.S.  Department  of 
Commerce,  and  confirmed  by  the 
Department  in  accordance  with  this 
Section.  To  be  confirmed  for  delivery 
under  this  Agreement,  the  party 
submitting  the  contract  must  provide 
the  following  information,  which  shall 
be  releasable  under  APO  at  the  time  the 
Department  approves  the  delivery: 

•  The  date  and  terms,  including 
price,  of  the  contract  with  the  end-user 
pursuant  to  which  the  delivery(ies)  will 
be  made; 

•  A  description  of  the  material  being 
imported: 

•  Identification  of  the  Ukrainian 
supplier  of  the  delivery(ies): 

•  The  estimated  place  emd  date  on 
which  the  imports  will  enter  the 
customs  territory  of  the  United  States; 

•  The  export  license  and  certificate  of 
origin  number(s)  imder  which  the 
delivery(ies)  will  be  exported; 

•  A  copy  of  the  contract  with  the  end- 
user  pursuant  to  which  the  delivery(ies) 
are  to  be  made; 

•  An  estimated  delivery  schedule; 

•  Certification  from  the  end-user  that 
it  will  consume  the  imported  product  in 
the  United  States  in  accordance  with 
Section  11(e)  of  this  Agreement; 

•  Certification  that  the  Department 
will  be  provided  with  proof  of  payment 
for  every  delivery  received  by  the  end- 
user;  and 

•  Any  other  information  that  the 
Department,  after  consultation  with  the 
Government  of  Ukraine,  determines 
necessary  to  confirm  that  the 
requirements  of  this  Agreement  have 
been  met. 

As  soon  as  possible,  but  within  15 
days  of  a  complete  confirmation  request 


being  filed  with  the  Import 
Administration’s  Central  Records  Unit, 
the  Department  will  confirm  that  the 
shipment  qualifies  for  delivery  under 
the  Agreement  or  will  state  specifically 
why  it  does  not  so  qualify.  In  making 
such  determination,  the  Department 
will  limit  its  review  to  determining  (i) 
whether  the  delivery  amount  under 
review  comes  within  the  amount  of 
quota  remaining  for  the  Relevant  Period, 
and  (ii)  whether  the  sales  price  for  the 
delivery  is  at  or  above  the  reference 
price  that  was  in  effect  on  the  date  the 
contract  was  signed. 

Upmn  confirmation,  the  Department 
will  subtract  the  total  amount  of  the 
delivery  of  Ukrainian-origin 
silicomanganese  firom  the  amount  of 
quota  remaining  for  that  Relevant 
Period.  The  Office  of  Agreements 
Compliance  shall  make  publicly 
available,  on  a  current  and  continuous 
basis,  the  amount  of  anni^  quota  that 
remains  available  for  the  Relevant  ^ 
Period.  If  the  Department  fails  to 
respond  to  a  confirmation  request 
within  15  days,  the  request  shall  be 
deemed  to  be  approved  notwithstanding 
any  other  provisions  of  the  Agreement. 

Further,  if  such  silicomanganese  is 
not  immediately  delivered  to  the  end- 
user,  the  following  conditions  must  be 
met: 

(1)  The  material  will  be  maintained  in 
a  separate  account  for  imports  of 
Ukrainian  silicomanganese  under  this 
Agreement; 

(2)  The  importer  (if  the  owner  of 
material,  or  Ae  person  for  whom  or  on 
whose  behalf  the  material  is  imported) 
or  his  consignee,  certifies  to  the 
Department  that  such  material  will  not 
be  sold,  loaned,  swapped,  or  utijized 
other  than  for  delivery  to  the  U.S.  end- 
user  for  consumption  in  accordance 
with  Section  11(e)  of  this  Agreement; 

(3)  The  material  enters  the  U.S.  but 
shall  not  be  liquidated  until  such  time 
as  it  is  delivered  to  the  end-user;  and 

(4)  The  importer  certifies  in  writing  to 
make  available  to  the  Department,  each 
month,  a  full  accounting  of  all  deliveries 
from  its  dedicated  account  (including 
tach  delivery  from  the  account,  to 
whom  delivery  was  made,  pursuant  to 
which  contract,  in  what  quantity,  and 
confirmation  of  the  status  of  any 
transaction  that  occurred  from  the 
account). 

Prior  to  U.S.  Customs  clearance  of  the 
Ukrainian^rigin  silicomanganese,  the 
importer  (if  the  owner  of  material,  or  the 
person  for  whom  or  on  whose  behalf  the 
silicomanganese  is  imported)  will  notify 
the  Department  of  the  date  of  import, 
the  quantity  and  declared  value  of  the 
shipment,  Ae  vessel  name,  the  port  of 
entry,  and  the  individual  contract 


pursuant  to  which  the  delivery  is  being 
made.  If  such  information  is  consistent 
with  a  pre-confirmed  delivery  and  the 
notice  of  request  for  delivery  from  the  - 
end-user,  the  Department  will  notify  the 
U.S.  Customs  Service  within  five 
business  days.  The  importer  will 
provide  certification  to  U.S.  Customs  at 
time  of  import  that  the  material  will  be 
used  only  for  a  sale  subject  to  the 
conditions  of  the  Agreement  and  will  be 
consumed  in  accordance  with  Section 
11(e)  of  this  Agreement.  The  Department 
will  instruct  Customs  to  promptly 
release  the  shipment  once  the 
Department  has  confirmed  that  Customs 
has  received  the  foregoing  notification 
and  certification. 

VI.  Export  Licenses/Certificates 

A.  The  Government  of  Ukraine  will 
restrict,  by  means  of  export  licenses  and 
certificates  of  origin,  the  volume  of 
direct  or  indirect  exports  of  Ukrainian 
silicomanganese. 

The  Government  of  Ukraine  will 
ensure  that  the  price  for  the 
merchandise  when  exported  from  the 
territory  of  Ukraine  is  at  or  above  the 
reference  price  as  calculated  pursuant  to 
Appendix  C,  adjusted  for  expenses 
associated  with  the  merchandise 
reaching  the  United  States. 

The  Government  of  Ukraine  shall  take 
action,  including  the  imposition  of 
penalties,  as  may  be  necessary  to  make 
effective  the  obligations  resulting  from 
the  price  restrictions,  export  licenses 
and  certificates  of  origin.  The 
Government  of  Ukraine  will  inform  the 
Department  of  any  violations 
concerning  the  price  restrictions,  export 
licenses  and/or  certificates  of  origin 
which  come  to  its  attention  and  the 
action  taken  with  respect  thereto. 

The  Department  will  inform  the 
Government  of  Ukraine  of  violations 
concerning  the  price  restrictions,  export 
licenses  and/or  certificates  of  origin 
which  come  to  its  attention  and  the 
action  taken  with  respect  thereto. 

B.  Export  licenses  shall  be  issued  emd 
certificates  of  origin  shall  be  authorized, 
respectively,  by  the  Government  of 
Ukraine  for  all  direct  or  indirect  exports 
to  the  United  States  of  the  merchandise 
subject  to  this  Agreement  in  quantities 
no  greater  than  the  number  of  metric 
tons  specified  by  the  Department  under 
Section  IV. A  for  each  Relevant  Period. 

C.  Export  licenses  will  be  issued  and 
certificates  of  origin  will  be  issued  and 
endorsed  against  the  export  limits  for 
Relevant  Periods. 

Export  licenses  for  the  Relevant 
Periods  may  be  used  as  early  as 
September  1  of  the  previous  Relevant 
Period  within  a  limit  of  15  percent  of 
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the  export  limit  for  the  previous 
Relevant  Period. 

Export  licenses  issued  for  each 
Relevant  Periods,  may  not  be  used  after 
October  31  for  each  subsequent  year, 
except  that  export  licenses  not  so  used 
may  be  used  during  the  first  three 
months  of  the  respective  following 
period,  up  to  a  maximum  of  15  percent 
of  the  export  limit  for  the  current 
period. 

D.  The  Government  of  Ukraine  will 
require  that  all  exports  of  the 
merchandise  subject  to  this  Agreement 
shall  be  accompanied  by  an  export 
license  (form  to  be  agreed)  and 
certificate  of  origin.  The  export  license 
shall  be  endorsed  pursuant  to  a 
certificate  of  origin  and  issued  no  earlier 
than  one  month  before  the  day,  month, 
and  year  on  which  the  merchandise  is 
accepted  by  a  transportation  company, 
as  indicated  in  the  bill-of-lading  or  a 
comparable  transportation  document, 
for  export.  The  export  license  will  also 
indicate  the  customer,  the  complete 
description  of  the  product  exported, 
country  of  origin  of  the 
silicomanganese,  and  quantity 
expressed  in  terms  of  metric  tons.  If  any 
of  this  information  is  in  a  language  other 
than  English,  the  export  license  and 
certificate  of  origin  must  also  contain  an 
English  language  translation  of  this 
information. 

E.  The  United  States  shall  require 
presentation  of  such  export  license  and 
certificate  of  origin  as  a  condition  for 
entry  into  the  United  States  of  the 
covered  products  of  the  merchandise 
subject  to  this  Agreement  on  or  after  the 
effective  date  of  this  Agreement.  The 
United  States  will  prohibit  the  entry  of 
such  products  not  accompanied  by  such 
an  export  license. 

VII.  Implementation 

In  order  to  effectively  restrict  the 
volume  of  exports  of  silicomanganese  to 
the  United  States,  the  Government  of 
llkraine  agrees  to  implement  the 
following  procedures: 

A.  Establish  an  export  licensing  and 
certification  program  for  all  exports  of 
silicomanganese  from  Ukraine  to,  or 
destined  directly  or  indirectly  for 
consumption  in,  the  United  States. 

B.  Ensure  compliance  by  all 
Ukrainian  producers,  exporters,  brokers, 
traders,  users,  and/or  related  parties  of 
such  silicomanganese  with  all 
procedures  established  in  order  to 
effectuate  this  Agreement. 

G.  Collect  information  from  all 
Ukrainian  producers,  exporters,  brokers, 
traders,  users,  and/or  related  parties  of 
such  on  the  production  and  sale  of 
silicomanganese. 


D.  Require  that  purchasers  agree  not 
to  circumvent  this  Agreement,  report  to 
Ukraine  subsequent  curangements 
entered  into  for  the  sale,  exchange,  or 
loan  to  the  United  States  of 
silicomanganese  purchased  from 
Ukraine,  and  include  these  same 
provisions  in  any  subsequent  contracts 
involving  silicomanganese  purchased 
from  Ukraine. 

E.  Impose  strict  sanctions,  such  as 
monetary  damages  or  prohibition  from 
participation  in  the  export  limits 
allowed  by  the  Agreement,  in  the  event 
that  any  Ukrainian  or  Ukrainian-related 
party  does  not  comply  in  full  with  all 
the  terms  of  the  Agreement. 

VIII.  Anticircumvention 

A.  The  Government  of  Ukraine  will 
take  all  appropriate  measures  under 
Ukrainian  law  to  prevent  circumvention 
of  this  Agreement.  It  will  not  enter  into 
any  arrangement  for  the  purpose  of 
circumventing  the  export  limits  in 
Section  IV  of  this  Agreement.  It  will 
require  that  purchasers  agree  not  to 
circumvent  this  Agreement.  It  will 
require  that  all  purchasers  report  to 
Ukraine  subsequent  arrangements 
entered  into  for  the  sale,  exchange  or 
loan  to  the  United  States  of 
silicomanganese  purchased  from 
Ukraine.  It  will  also  require  that  all 
purchasers  include  the  same  provisions 
in  any  subsequent  contracts  involving 
silicomanganese  purchased  from 
Ukraine. 

B.  In  addition  to  the  reporting 
requirements  of  Section  IX  of  this 
Agreement,  the  Government  of  Ukraine 
will  share  within  15  days  of  any  request 
from  the  U.S.  Department  of  Gommerce 
all  particulars  regarding  initial  and 
subsequent  arrangements  of 
silicomanganese  between  Ukraine  and 
any  party  regardless  of  the  original 
intended  destination. 

C.  The  Department  of  Commerce  will 
accept  comments  from  all  parties  for 
fifteen  days  after  the  receipt  of 
information  requested  under  paragraph 
B  of  this  Section.  The  Department  will 
determine  within  45  days  of  the  date  of 
the  information  request  under  paragraph 
B  whether  subject  arrangements 
circumvent  the  export  limits  of  this 
Agreement. 

D.  In  addition  to  the  above 
requirements,  the  Department  shall 
direct  the  U.S.  Customs  Service  to 
require  all  importers  of  silicomanganese 
into  the  United  States,  regardless  of 
stated  country  of  origin,  to  submit  at  the 
time  of  entry  a  written  statement 
certifying  that  the  silicomanganese 
being  imported  was  not  obtained  under 
any  arrangement,  swap,  or  other 
exchange  designed  to  circumvent  the 


export  limits  for  silicomanganese  of 
Uleainian  origin  established  by  this 
Agreement.  Where  there  is  reason  to 
believe  that  such  a  certification  has  been 
made  falsely,  the  Department  will  refer 
the  matter  to  Customs  or  the  Department 
of  Justice  for  further  action. 

E.  The  Department  of  Commerce  and 
the  Government  of  Ukraine  will  consult 
regarding  any  arrangement  determined 
by  the  Department  of  Commerce  to 
constitute  circumvention  of  this 
Agreement.  If  the  Department 
determines  that  Ukraine  and  its  related 
parties  did  not  actively  participate  in 
the  arrangement,  the  Department  will 
request  consultations  with  Ukraine  to 
resolve  the  problem.  If  the  problem  has 
not  been  resolved  to  the  mutual 
satisfaction  of  both  the  United  States 
and  Ukraine,  the  volume  of  the 
silicomanganese  product  involved  in 
the  circumvention  may  be  counted 
against  the  export  limit  in  effect  at  such 
time.  If  the  Department  determines  that 
Ukraine  actively  participated  in  the 
arrangement,  the  volume  of  such 
arrangement  will  be  deducted  from  the 
export  limits  for  Ukraine. 

F.  If  the  Department  of  Commerce  or 
Government  of  Ukraine  determines  that 
any  silicomanganese  has  been  exported 
to  the  United  States  without  the 
required  export  licenses  and/or 
certificates  of  origin,  Ukraine  shall:  (1) 
Thereafter  prohibit  any  Ukraine 
producer,  exporter,  broker,  trader,  user, 
and/or  related  party  from  supplying 
silicomanganese  to  the  customer 
responsible  for  such  circumvention;  (2) 
impose  other  penalties  as  allowed  by 
law;  and/or  (3)  take  other  actions  to 
prevent  such  circumvention  in  the 
future. 

G.  Given  the  fungibility  of  the  world 
silicomanganese  market,  the  Department 
of  Commerce  will  take  into  account  the 
following  factors  in  distinguishing 
normal  silicomanganese  market 
arrangements,  swaps,  or  other 
exchanges  from  arrangements,  swaps,  or 
other  exchanges  which  circumvent  the 
export  limits  of  this  Agreement: 

1.  Existence  of  any  verbal  or  written 
arrangements  which  may  be  designed  to 
circumvent  the  export  limits; 

2.  Existence  of  any  arrangement  as 
defined  in  Section  IV.D  that  was  not 
reported  to  the  Department  pursuant  to 
Section  IX.A; 

3.  Existence  and  function  of  any 
subsidiaries  or  affiliates  of  the  parties 
involved; 

4.  Existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved, 

5.  Deviations  (and  reasons  for 
deviation)  from  the  above  patterns. 
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including  physical  conditions  of 
relevant  silicomanganese  facilities; 

6.  Existence  of  any  payments 
unaccounted  for  by  previous  or 
subsequent  deUveries,  or  any  payments 
to  one  party  for  merchandise  delivered 
or  swapped  by  another  party; 

7.  Sequence  and  timing  of  the 
arrangements; 

8.  Any  other  information  relevant  to 
the  transaction  or  circumstances. 

H.  “Swaps”  include,  but  are  not 
limited  to:  Chvnership  swaps — involve 
the  exchange  of  ownership  of  any  type 
of  silicomanganese  product(s),  without 
physical  transfer.  These  may  include 
exchange  of  ownership  of 
silicomanganese  products  in  different 
countries,  so  that  the  parties  obtain 
ovraership  of  products  located  in 
different  countries;  or  exchange  of 
ownership  of  silicomanganese  products 
produced  in  different  countries,  so  that 
the  parties  obtain  ownership  of  products 
of  different  national  origin. 

Flag  swaps — involve  the  exchange  of 
indicia  of  national  origin  of 
silicomanganese  products,  without  any 
exchange  of  ownership. 

Displacement  swaps — involve  the  sale 
or  delivery  of  any  type  of 
silicomanganese  product(s)  from 
Ukraine  to  an  intermediary  country  (or 
countries)  which  can  be  shown  to  have 
resulted  in  the  ultimate  delivery  or  sale 
into  the  United  States  of  displaced 
silicomanganese  products  of  any  type, 
regardless  of  the  sequence  of  the 
transaction. 

I.  The  Department  will  enter  its 
determinations  regarding  circumvention 
into  the  record  of  the  Agreement. 

IX.  Monitoring 

The  Government  of  Ukraine  will 
provide  to  the  Department  such 
information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  this  Agreement.  The 
Department  of  Commerce  shall  provide 
semi-annual  reports  to  the  Government 
of  Ukraine  indicating  the  volume  of 
imports  of  the  subject  merchandise  to 
the  United  States,  together  with  such 
additional  information  as  is  necessary 
and  appropriate  to  monitor  the 
implementation  of  this  Agreement. 

A.  Reporting  of  Data 

Beginning  on  the  effective  date  of  this 
Agreement,  the  Government  of  Ukraine 
shall  collect  and  provide  to  the 
Department  the  information  set  forth,  in 
the  agreed  format  in  Appendix  B.  All 
such  information  will  be  provided  to  the 
Department  on  a  semi-annual  basis  on 
June  1  and  December  1  of  each  calendar 
year,  or  upon  request.  Such  information 


will  be  subject  to  the  verification 
provision  identified  in  Section  lX.C,  of 
this  Agreement. 

The  Department  may  disregard  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction. 

Both  govermnents  recognize  that  the 
effective  monitoring  of  this  Agreement 
may  require  that  Ul^aine  provide 
information  additional  to  that  which  is 
identified  above.  Accordingly,  the 
Department  may  establish  additional 
reporting  requirements,  as  appropriate, 
during  the  course  of  this  Agreement. 

The  Department  shall  provide  notice  to 
the  Government  of  Ukraine  of  any 
additional  reporting  requirements  no 
later  than  45  days  prior -to  the  period 
covered  by  such  reporting  requirements 
unless  a  shorter  notice  period  is 
mutually  agreed. 

B.  Other  Sources  for  Monitoring 

The  Department  will  review  publicly- 
available  data  as  well  as  Customs  Form 
7501,  entry  summaries,  and  other 
official  import  data  from  the  Bureau  of 
the  Census,  on  a  monthly  basis,  to 
determine  whether  there  have  been 
imports  that  are  inconsistent  with  the 
provisions  of  this  Agreement. 

The  Department  will  monitor  Bureau 
of  the  Census  IM-115  computerized 
records,  which  include  the  quantity  and 
value  of  each  entry.  Because  these 
records  do  not  provide  other  specific 
entry  information,  such  as  the  identity 
of  the  producer/exporter  which  may  be 
responsible  for  such  sales,  the 
Department  may  request  the  U.S. 
Customs  Service  to  provide  such 
information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 

The  Department  may  also  request  the 
U.S.  Customs  Service  to  direct  ports  of 
entry  to  fonA'ard  an  Antidumping  Report 
of  Importations  for  entries  of  the  subject 
merchandise  during  the  p)eriod  this 
Agreement  is  in  effect. 

C.  Verification 

The  Government  of  Ukraine  agrees  to 
permit  full  verification  of  all 
information  related  to  the 
administration  of  this  Agreement,  on  an 
annual  basis  or  more  frequently,  as  the 
Department  deems  necessary  to  ensure 
that  Ukraine  is  in  full  compliance  with 
the  terms  of  the  Agreement. 

X.  Disclosure  and  Comment 

A.  The  Dep>artment  shall  make 
available  to  representatives  of  each 
party  to  the  proceeding,  under 
appropriately-drawn  administrative 
protective  orders  consistent  with  the 


Department’s  Regulations,  business 
proprietary  information  submitted  to  the 
Department  semi-annually  or  upon 
request,  and  in  any  administrative 
review  of  this  Agreement. 

B.  Not  later  than  30  days  after  the  date 
of  disclosure  under  Section  IX.A,  the 
parties  to  the  proceeding  may  submit 
written  comments  to  the  Department, 
not  to  exceed  30  pages. 

C.  -During  the  anniversary  month  of 
this  Agreement,  each  party  to  the 
proceeding  may  request  a  hearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  Section  751  of  the  Act 
(19  U.S.C.  1675)  and  applicable 
regulations. 

XI.  Consultations 

The  Government  of  Ukraine  and  the 
Department  shall  hold  consultations 
regarding  matters  concerning  the 
implementation,  operation,  or 
enforcement  of  this  Agreement.  Such 
consultations  will  be  held  each  year 
during  the  anniversary  month  of  this 
Agreement,  except  that  in  the  12  months 
following  the  signing  of  the  Agreement, 
consultations  will  be  held  semi¬ 
annually.  Additional  consultations  may 
be  held  at  any  other  time  upon  request 
of  either  the  Government  of  Ukraine  or 
the  Department.  Emergency 
consultations  may  be  held  in 
accordance  with  Section  XII.A. 

XII.  Violations  of  the  Agreement 
A.  Violation 

“Violation”  means  noncompliance 
with  the  terms  of  this  Agreement  caused 
by  an  act  or  omission  by  the 
Government  of  Ukraine  except,  at  the 
discretion  of  the  Secretary,  an  act  or 
omission  which  is  inadvertent  or 
inconsequential. 

The  Government  of  Ukraine  will 
inform  the  Department  of  any  violations 
which  come  to  its  attention  and  the 
action  taken  with  respect  thereto. 

Imports  in  excess  of  the  export  limits 
set  out  in  this  Agreement  shall  not  be 
considered  a  violation  of  this  Agreement 
or  an  indication  the  Agreement  no 
longer  meets  the  requirements  of 
Section  734(1)  of  the  Act,  where  such 
imports  are  minimal  in  volume,  are  the 
result  of  technical  shipping 
circumstances,  and  are  applied  against 
the  export  limits  of  the  following  year. 

Prior  to  making  a  determination  of  an 
alleged  violation,  the  Department  will 
engage  in  emergency  consultations. 

Such  consultations  shall  begin  no  later 
than  14  days  from  the  day  of  request 
and  shall  provide  for  full  review,  but  in 
no  event  will  exceed  30  days.  After 
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consultations,  the  Department  will 
provide  the  Government  of  Ukraine  10 
days  within  which  to  provide 
comments.  The  Department  will  make  a 
determination  within  20  days. 

B.  Appropriate  Action 

If  the  Department  determines  that  this 
Agreement  is  being  or  has  been  violated, 
the  Department  will  take  such  action  as 
it  determines  is  appropriate  under 
Section  734{i)  of  the  Act  and  §  353.19  of 
the  Department’s  Regulations. 

XIII.  Duration 

The  export  limits  provided  for  in 
Section  IV  of  this  Agreement  shall 
remain  in  force  from  the  effective  date 
of  this  Agreement  through  October  31, 
1999. 

The  Department  will,  upon  receiving 
a  proper  request  no  later  than  October 
31, 1998,  conduct  an  administrative 
review  under  Section  751  of  the  Act. 

The  Department  expects  to  terminate 
this  Agreement  and  the  underlying 
investigation  no  later  than  October  31, 
1999,  as  long  as  Ukraine  has  not  been 
found  to  have  violated  the  Agreement  in 
any  substantive  manner.  Such  review 
and  termination  shall  be  conducted 
consistent  with  §  353.25  of  the 
Department’s  regulations. 

The  Government  of  Ukraine  may 
terminate  this  Agreement  at  any  time 
upon  notice  to  the  Department. 
Termination  shall  be  effective  60  days 
after  such  notice  is  given  to  the 
Department.  Upon  termination  at  the 
request  of  the  Government  of  Ukraine, 
the  provisions  of  Section  734{i)  of  the 
Act  shall  apply. 

XIV.  Other  Provisions 

A.  In  entering  into  this  Agreement, 
the  Government  of  Ukraine  does  not 
admit  that  any  sales  of  the  merchandise 
subject  to  this  Agreement  have  been 
made  at  less  than  fair  value  or  that  such 
sales  have  materially  injured,  or 
threatened  material  injury  to,  an 
industry  or  industries  in  the  United 
States. 

B.  The  English  language  version  of 
this  Agreement  shall  be  controlling. 

C.  For  all  purposes  hereunder,  the 
Department  and  the  signatory 
Government  shall  be  represented  by, 
and  all  communications  and  notices 
shall  be  given  and  addressed  to; 

Department  of  Commerce 

U.S.  Department  of  Gommerce, 

Assistant  Secretary  for  Import 

Administration,  International  Trade 

Administration,  Washington,  D.C. 

20230.  USA 


Government  of  Ukraine 

Ministry  of  Foreign  Economic  Relations 

of  Ukraine,  Deputy  Minister  for 

Foreign  Economic  Relations,  8, 

Lvivska  Square,  Kiev,  GSP — 655, 

254655,  Ukraine 

XV.  Effective  Date 

The  effective  date  of  this  Agreement 
suspending  the  antidumping 
investigation  on  silicomanganese  from 
Ukraine,  October  31, 1994. 

Signed  on  this  thirty-first  day  of  October 
1994. 

For  the  U.S.  Department  of  Commerce. 

Susan  G.  Esserman. 

For  the  Government  of  Ukraine. 

Valeriy  L.  Mazur. 

Appendix  A 

The  annual  export  limits  for  each  Relevant 
Period  will  be  calculated  in  a  two-step 
process.  The  first  step,  which  will  be 
calculated  only  once,  is  the  calculation  of  the 
ratio  of  7,992  metric  tons  of  silicomanganese 
to  U.S.  raw  steel  production  in  1993.  The 
second  step,  which  is  to  be  calculated  at  the 
beginning  of  every  Relevant  Period,  is  to 
multiply  the  ratio  calculated  in  the  first  step 
by  the  U.S.  raw  steel  production  forecast 
covering  the  upcoming  Relevant  Period. 

The  Department  will  obtain  estimates  of 
United  States  raw  steel  production  for  the 
purposes  of  this  Agreement  from  Data 
Resources,  Inc. 

During  the  life  of  the  Agreement,  the 
Department  can,  as  appropriate,  select 
alternative  sources  to  use  in  determining  U.S. 
raw  steel  production.  Should  the  Department 
determine  that  the  identified  source  is  no 
longer  appropriate,  the  Department  will  give 
parties  at  least  30  days  notice  of  its  decision. 

The  export  limit  will  be  announced  by  the 
Department  30  days  prior  to  the  start  of  the 
Relevant  Period. 

Appendix  B 

In  accordance  with  the  established  format, 
the  Government  of  Ukraine  shall  collect  and 
provide  to  the  Department  all  information 
necessary  to  ensure  compliance  with  this 
Agreement. 

The  Government  of  Ukraine  will  collect 
and  maintain  sales  data  to  the  United  States, 
in  the  home  market,  and  to  countries  other 
than  the  United  States,  on  a  continuous  basis 
and  provide  the  prescribed  information  to  the 
Department.  Information  for  the  periods 
November  1  through  April  30  and  May  1 
through  October  31  for  each  Relevant  Period, 
will  be  provided  to  the  Department  on  a 
semi-annual  basis  on  June  1  and  December  1 
respectively  of  each  calendar  year,  or  upon 
request. 

The  Government  of  Ukraine  will  provide  a 
narrative  explanation  to  substantiate  all  data 
collected  in  accordance  with  the  following 
formats. 

Report  of  Invent  (fries 

Report,  by  location,  the  inventories  held  by 
Ukraine  in  the  United  States  and  imported 
into  the  United  States  betweep  the  period 


beginning  March  19. 1994,  through  the 
effective  date  of  the  Agreement. 

1.  Quantity;  Indicate  original  units  of 
measure  and  in  metric  tons. 

2.  Location;  Identify  where  the  inventory  is 
currently  being  held.  Provide  the  name  and 
address  for  the  location. 

3.  Titled  Party:  Name  and  address  of  party 
who  legally  has  title  to  the  merchandise. 

4.  License  Numberfs):  Indicate  the 
numberfs)  relating  to  each  entry  now  being 
held  in  inventory. 

5.  Certificate  of  Origin  Number(s):  Indicate 
the  number(s)  relating  to  each  sale  or  entry. 

6.  Date  of  Original  Export:  Date  the  export 
license  is  endorsed. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

8.  Original  Importer:  Name  and  address. 

9.  Original  Exporter:  Name  and  address. 

10.  Complete  Description  of  Merchandise: 
Include  lot  numbers  and  other  available 
information. 

United  States  Sales 

1.  Export  License  Number(s):  Indicate  the 
number(s)  relating  to  each  entry  now  being 
held  in  inventory. 

2.  Certificate  of  Origin  Number(s):  Indicate 
the  number(s)  relating  to  each  sale  or  entry. 

3.  Complete  Description  of  Merchandise: 
Include  lot  numbers  and  other  available 
information. 

4.  Quantity:  Indicate  in  original  units  of 
measure  and  in  metric  tons. 

5.  Total  Sales  Value:  Indicate  currency 
used. 

6.  Unit  Price:  Indicate  currency  used. 

7.  Date  of  Sale:  The  date  all  terms  of  order 
are  confirmed. 

8.  Sales  Order  Number(s):  Indicate  the 
number(s)  relating  to  each  sale  and/or  entrj’. 

9.  Date  of  Export:  Date  the  export  license 
is  endorsed. 

10.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

11.  Importer  of  Record:  Name  and  address. 

12.  Customer:  Name  and  address. 

13.  Customer  Relationship:  Indicate 
whether  related  or  unrelated. 

14.  Final  Destination:  Name  and  address  of 
location  for  consumption  in  the  United 
States. 

15.  Other:  i.e.,  used  as  collateral,  will  be  re¬ 
exported,  etc. 

Home  Market  Sales 

1.  Sales  Order  Number{s):  Indicate  the 
number(s)  relating  to  each  sale. 

2.  Quantity:  Indicate  in  original  units  of 
measure  and  in  metric  tons. 

3.  Date  of  Sale:  Date  all  terms  of  order  are 
confirmed. 

4.  Delivery  Date:  Date  the  merchandise  was 
delivered  to  the  customer. 

5.  Customer:  Name  and  address. 

6.  Customer  Relationship:  Indicate  whether 
related  or  unrelated. 

Sales  Other  Than  United  States 

1.  Export  License  Number(s):  Indicate  the 
numberfs)  relating  to  each  sale  and/or  entry. 

2.  Certificate  of  Origin  Numberfs):  Indicate 
the  numberfs)  relating  to  each  sale  or  entry. 
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3.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  and  in  metric 
tons. 

4.  Date  of  Sale  The  date  all  terms  of  order 
are  confirmed 

5.  Sales  Order  Numberis):  Indicate  the 
number(s)  relating  to  each  sale  and/or  entrj . 

6.  Date  of  Export:  Date  the  export  license 
is  endorsed. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  a  book 
transfer  took  place. 

8.  Importer  of  Record:  Name  and  address. 

9.  Customer:  Name  and  address. 

10.  Customer  Relationship:  Indicate 
whether  related  or  unrelated. 

11.  Final  Destination:  Name  and  address  of 
location  for  consumption. 

12.  Other:  j.e.,  used  as  collateral,  will  be  re¬ 
exported,  etc. 

Appendix  C 

The  following  is  the  methodology  the 
Department  will  use  when  calculating  the 
monthly  reference  price  for  the  purposes  of 
this  Agreement.  The  monthly  reference  price 
will  be  calculated  according  to  a  six-step 
process. 

(1)  The  Department  will  calculate  the 
historical  market  price  in  effect  for  the  base 
period.  The  relevant  weekly  prices  will  be 
averaged  by  the  Department  to  arrive  at  one 
figure  for  the  base  period.  The  Department 
will  do  this  calculation  only  once,  using 
Metals  Week  information. 

(2)  The  Department  will  identify  the 
current  market  price  in  effect  and  available 
to  the  Department  for  the  latest  four  weeks 
before  the  25th  of  each  month.  The 
Department  will  calculate  a  simple  average  of 
those  figures,  using  the  midpoint  of  each 
week’s  Metals  Week  price  range  as  the 
reported  price. 

(3)  The  Department  will  calculate  the 
percentage  change  from  the  base  period 
Metals  Week  price  to  the  current  Metals 
Week  price  by  subtracting  the  historical  price 
from  the  current  price  and  dividing  the  result 
by  the  historical  price. 

(4)  The  Department  will  identify  the  price 
to  the  domestic  producer  of  silicomanganese 
during  the  base  period  using  information 
presented  in  the  petition. 

(5)  The  Department  will  apply  the 
percentage  change  calculated  in  the  third 
step  by  the  price  to  the  domestic  producer 
during  the  base  period,  resulting  in  an 
updating  adjustment  for  that  price. 

(6)  The  Department  wilt  add  the 
adjustment  from  the  price  to  the  domestic 
producer  during  the  base  period  to  yield  the 
upcoming  month’s  reference  price. 

The  base  period  for  calculating  the 
monthly  reference  price  shall  be  the  same  for 
the  historical  market  price  and  the  price  to 
the  domestic  producer.  That  base  period 
shall  span  between  6  months  and  3  years  and 
shall  end  no  later  than  18-30  months  before 
the  effective  date  of  this  agreement. 

During  the  life  of  the  Agreement,  the 
Department  can,  as  appropriate,  select 
alternative  sources  to  use  in  determining  the 
current  U.S.  market  price  for 
silicomanganese.  Should  the  Department 
determine  that  the  identified  source  is  no 


longer  appropriate,  the  Department  will  give 
parties  at  least  30  days  notice  of  its  decision 

[FR  Doc.  94-29374  Filed  11-28-94;  8:45  am) 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces.  The  Commission  will  meet  in 
open  session  from  10:00  a.m.  until  1:00 
p.m.,  and  in  closed  session  from  1:00 
p.m.  until  6:00  p.m. 

The  meeting  will  be  divided  into 
three  sections:  a  review  of  logistics 
studies  conducted  by  the  Defense 
Science  Board,  a  discussion  of  issues 
the  Commission  will  address  in  its  final 
report,  and  a  classified  briefing  on 
counter-proliferation  presented  by 
members  of  the  Joint  Staff.  The  meeting 
will  remain  open  for  the  Defense 
Science  Board  logistics  review  and  for 
the  review  of  Commission  issues  which 
are  not  likely  to  require  the  discussion 
of  classified  information.  During  the 
closed  portion  of  the  meeting,  the 
Commission  will  consider  issues  that 
will  include  the  disclosure  and 
discussion  of  classified  information, 
including  the  Joint  Staffs  counter¬ 
proliferation  briefing. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-453,  as  amended  (5 
U.S.C.  App  II),  it  has  been  determined 
that  these  portions  of  the  Commission 
on  Roles  and  Missions  meeting  concern 
matters  listed  in  5  U.S.C.  552b{c)(l),  and 
that,  accordingly,  the  meeting  will  be 
closed  to  the  public  during  these  times. 
DATES:  December  14, 1994, 10:00  a.m. 
until  6:00  p.m. 

ADDRESSES:  Commission  on  Roles  and 
Missions  of  the  Armed  Forces,  1100 
Wilson  Boulevard,  Suite  1200F, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  Hartung,  Director  for 
Public  Affairs,  Commission  on  Roles 
and  Missions,  1100  Wilson  Boulevard, 
Suite  1200F,  Arlington,  Virginia  22209; 
telephone  (703)  696-425Q. 
SUPPLEMENTARY  INFORMATION:  Seating 
will  be  available  on  a  first-come,  first- 
served  basis.  Members  of  the  press  who 


wish  to  reserve  seating  should  contact 
Commander  Gregg  Hartung,  Director  for 
Public  Affairs,  in  advance  at  (703)  696- 
4250. 

Dated:  November  23, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-29334  Filed  11-28-94;  8:45  ami 
BILLING  CODE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Concurrency  and  Risk  Assessment  on 
^F-22  Program;  Meetings 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Concurrency  and  Risk 
Assessment  on  F-22  Program  will  meet 
in  closed  session  on  December  7-8, 

1994  at  the  Institute  for  Defense 
Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  assess  the  concurrency  and  risk 
assessment  of  the  F-22  progreim. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92—463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 

§  552b(c)(4)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  November  22, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-29338  Filed  11-28-94;  8:45  am) 
BILLING  CODE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Environmental  Security 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Environmental  Security 
will  meet  in  open  session  on  January 
12-13  and  February  13-14, 1995  at 
Strategic  Analysis,  Inc.,  4001  N.  Fairfax 
Drive,  Arlington,  Virginia. 

The  Mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
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they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Ed 
Dyckman  at  (703)  697-9107. 

Dated:  November  22, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison  • 
Officer,  Department  of  Defense' 

[FR  Doc.  94-29335  Filed  11-28-94;  8:45  am] 
BILLING  COD€  5000-04-M 


Defense  Science  Board  Task  Force  on 
Environmental  Security 

ACTION:  Change  in  date  of  Advisory 
Committee  Meeting  Notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on 
Environmental  Security  scheduled  for 
December  12-13, 1994  as  published  in 
the  Federal  Register  (Vol.  59,  No.  201, 
Page  52766,  Wednesday,  October  19, 
1994,  FR  Doc.  94-25799)  will  be  held  on 
December  20-21, 1994.  In  all  other 
respects  the  original  notice  remains 
unchanged. 

Dated:  November  22, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  94-29336  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  S00O-O4-M 


Defense  Science  Board  Task  Force  on 
Global  Positioning  System  (GPS) 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Global  Positioning 
System  (GPS)  will  meet  in  closed 
session  on  December  14-15, 1994  at  the 
ANSER  Corporation,  Arlington, 

Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  and 
recommend  options  available  to 
improve  GPS  jam  resistance  with 
particular  emphasis  on  GPS  tactical 
weapon  applications.  The  main  focus  of 
the  Task  Force  shall  be  the  investigation 
of  techniques  for  improving  the 
resistance  of  GPS  embedded  receivers  in 
tactical  missiles  and  precision 
munitions  and  their  delivery  platforms. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended  (5 


U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  22, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-29337  Filed  11-28-94;  8:45  am] 
BILLING  CODE  5000-04-M 


DEPARTMENT  OF  EDUCATION 

Reauthorization  of  Adult  and 
Vocational  Education  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  public  hearings  on  the 
reauthorization  of  adult  and  vocational 
education  programs. 

SUMMARY:  The  Secretary  of  Education 
announces  public  hearings  on  the 
reauthorization  of  programs  under  the 
Adult  Education  Act,  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act.  and  the  National 
Literacy  Act  of  1991.  The  hearings  will 
be  held  on  December  12-13, 1994,  at  the 
Aristocrat  Hotel,  1933  Main  Street, 
Dallas,  Texas,  (214)  741-7700. 

The  hearings  for  the  Adult  Education 
Act,  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act,  and 
the  National  Literacy  Act  will  provide 
an  opportunity  for  interested  persons  to 
present  their  views  on  key  issues  and 
programs  for  consideration  in  the 
development  of  the  Department’s 
reauthorization  proposals  for  these 
important  program  areas.  Separate 
hearings  for  adult  education  and  for 
vocational  education  will  be  held. 
Separate  hearings  are  an  attempt  to 
ensure  participation  of  as  many 
presenters  as  possible  and  are  not  meant 
to  limit  the  scope  of  discussion. 
Commenters  are  encouraged  to  address 
reauthorization  issues  that  cut  across 
both  the  adult  and  vocational  education 
programs  or  that  address  linking  these 
programs  with  other  Federal  programs 
or  initiatives. 

Public  hearings  are  scheduled  from 
9:00  a.m.  to  4:30  p.m.  on  December  12th 
and  9:00  a.m.  to  12:00  p.m.  on 
December  13th.  The  Department  will 
generally  select  persons  to  testify  on  a 
'  first-come,  first-served  basis  but  will 
attempt  to  ensure  that  testimony  is 
received  firom  representatives  of  diverse 
constituencies.  Persons  wishing  to 
confirm  their  appearance  prior  to  the 
hearing  date  must  submit  a  written 
request  to  the  Department  of  Education 
(FAXES  encouraged),  including  the 


participant’s  name,  address,  telephone 
number,  FAX  number  (if  available),  and 
organizational  affiliation  (if 
appropriate).  Written  requests  to  present 
oral  testimony  must  be  received  on  or 
before  December  7. 1994. 

The  request  should  be  addressed  to 
Phyllis  Dorsey,  Division  of  Adult 
Education  and  Literacy,  U.S. 

Department  of  Education,  600 
Independence  Avenue,  SW,  room  4424, 
Mary  E.  Switzer  Building,  Vlfashington, 
DC  20202-7320  or  Nancy  Essey, 

Division  of  Vocational  and  Technical 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  room  4317,  Mary  E.  Switzer 
Building,  Washington,  DC  20202-7241. 
Requests  will  be  accepted  via  FAX  and 
may  be  sent  to  the  following  FAX 
number:  (202)  205-8973.  No  advance 
notice  is  needed  for  attendance  at  the 
hearings. 

The  opportunity  for  on-site 
registration  to  provide  oral  testimony 
also  will  be  provided  on  a  space 
available  basis.  Persons  not  able  to 
testify  are  encouraged  to  submit  written 
testimony.  Written  testimony  may  be 
submitted  at  the  hearings  or  may  be 
mailed  to  the  Department  at  either  of  the 
addresses  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adult  Education  Hearings 

Phyllis  P.  Dorsey,  Division  of  Adult 
Education  and  Literacy  (202)  205-9311. 

Vocational  Education  Hearings 

Nancy  E.  Essey,  Division  of 
Vocational  and  Technical  Education 
(202) 205-9868. 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  also  has  requested  written 
comments  ft-om  the  public  on  the 
reauthorization  of  adult  and  vocational 
education  programs  in  a  notice 
published  in  the  Federal  Register  on 
September  20, 1994  (59  FR  48366). 

The  Secretary  is  holding  these 
hearings  to  provide  interested  persons 
with  the  opportunity  to  present  their 
views  on  current  adult  education  and 
vocational  education  programs,  to 
suggest  modifications  and  alternatives 
to  these  programs,  and  to  recommend 
new  and  innovative  program  initiatives 
that  support  the  Goals  2000:  Educate 
America  Act  and  the  achievement  of  the 
National  Education  Goals,  particularly 
the  following  goals; 
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(a)  By  the  year  2000,  the  high  school 
graduation  rate  will  increase  to  at  least 
90  percent. 

(b)  By  the  year  2000,  every  hdult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  Secretary  is  especially  interested 
in  public  views  on  the  broad  program 
issues  identified  in  the  September  20, 

1994,  Federal  Register  notice.  Persons 
interested  in  participating  in  the 
hearings  are  urged  to  review  the  Federal 
Register  notice  to  become  familiar  with 
the  issues  and  programs  that  should  be 
addressed. 

Need  for  Reauthorization 

The  authorization  for  the  Adult 
Education  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  expires  September  30, 

1995.  In  order  to  contribute  in  a  timely 
manner  to  congressional  reauthorization 
discussions,  the  Secretary  has  begun  a 
review  of  these  programs.  To  ensure 
public  participation  in  the 
reauthorization,  in  addition  to 
requesting  written  comments,  the 
Secretary  has  recently  concluded  public 
hearings  in  four  cities  and  has  decided 
to  held  an  additional  hearing  in  Dallas. 

Hearing  Procedures 

A  senior  Department  official  will 
preside  at  each  hearing  and  will  be 
accompanied  by  a  panel  of  Department 
of  Education  employees  and  other 
Federal  agency  representatives.  The, 
Secretary  encourages  Members  of 
Congress,  Governors,  State  legislators. 
State  agency  personnel.  State  Board 
representatives,  practitioners,  members 
of  professional  associations,  business 
representatives,  community  leaders, 
organized  labor,  representatives  of 
higher  education  institutions.  Private 
Industry  Council  representatives, 
special  population  groups.  Tribal 
representatives,  and  students  to 
participate  in  the  hearings. 

Participants  who  are  selected  to 
testify  will  be  notified  of  the  time  of 
their  presentation.  Participants  may 
comment  on  any  issue  or  program 
relating  to  the  reauthorization. 
Participants  will  be  grouped  in  panels  of 
four  or  more  persons.  Each  participant 
will  be  limited  to  five  minutes  of  oral 
presentation  and  five  minutes  for 
responding  to  questions  from  the 
Federal  panel.  More  extensive 
discussions  may  be  included  in  written 
comments  submitted  at  the  hearings. 

Presenters  are  asked  to  submit  two 
copies  of  their  written  comments  and 


recommendations  for  the  record  on  the 
day  they  appear  at  the  hearings. 

Dated:  November  21, 1994. 

Augusta  Souza  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

|FR  Doc.  94-29400  Filed  11-28-94;  8.45  am) 
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DEPARTMENT  OF  ENERGY 

Research,  Development,  and 
Demonstration  of  Metal  Casting 
Research  to  Increase  the 
Competitiveness  of  the  U.S.  Foundry 
Industry 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 

ACTION:  Solicitation  for  Financial 
Assistance:  Metal  Casting 
Competitiveness  Research  Program. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID),  is  seeking  applications  for  cost- 
shared  research  and  technology 
development  in  the  U.S.  metal  casting 
industry.  The  objective  is  to  promote  the 
competitiveness  and  energy  efficiency 
of  the  U.S.  metal  casting  industry 
through  major  gains  in  manufacturing 
productivity:  remediation  technologies; 
process  cost  reduction:  and  product 
quality  improvement.  This  is  a  complete 
solicitation  document.  No  other 
solicitation  will  be  issued  for  this  Metal 
Casting  Competitiveness  Research 
Program. 

DATES:  The  deadline  for  receipt  of 
applications  is  January  19, 1995. 

ADDRESSES:  Applications  shall  be 
submitted  to:  B.  G.  Bauer,  Contracting 
Officer;  Procurement  Services  Division; 
U.  S.  Department  of  Energy;  Idaho 
Operations  Office;  850  Energy  Drive,  MS 
1221;  Idaho  Falls,  Idaho  83401-1563. 
[NUMBER  DE-PS07-95ID13339I 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Bruns,  Contract  Specialist,  (208) 
526-1534. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  order  to  improve  the 
competitiveness  and  energy  efficiency 
of  the  U.S.  metal  casting  industry,  the 
Office  of  Industrial  Processes  (OIP)  of 
the  DOE  has  sponsored  a  R&D  program 
titled  Metal  Casting  Competitiveness 
Research  Program.  As  part  of  this 
program,  this  solicitation  for  federal 
financial  assistance  applications  is 
being  issued. 


Project  Description 

DO^  anticipates  awarding 
approximately  two  to  eight  Cooperative 
Agreements  in  accordance  with  DOE 
Financial  Assistance  regulations 
appearing  at  Title  10  of  the  Code  of 
Federal  Regulations,  Chapter  II 
Subchapter  H,  Part  600  as  a  result  of  this 
solicitation,  provided  applications 
received  meet  or  further  the  objectives 
of  Public  Law  101-425,  Department  of 
Energy  Metal  Casting  Competitiveness 
Research  Act  of  1990,  and  funds  are 
available.  Federal  funds  appropriated 
for  this  solicitation  are  approximately 
$1,750,000  and  are  to  be  used  to  fund 
the  entire  research  effort.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  81.078.  Each  award 
w'ill  make  available  federal  funds  to  a 
project  on  a  cost-sharing  basis,  but  the 
federal  funding  contribution  will  not 
exceed  50  percent  of  the  total  cost  of  a 
research  project.  Under  Cooperative 
Agreements  it  is  anticipated  there  will 
be  substantial  involvement  by  DOE. 

DOE  suggests,  but  does  not  require,  a 
multi-phase  approach  and  projects  may 
be  initiated  at  the  bench  (Phase  1), 
laboiatory  (Phase  II),  or  pilot-scale 
(Phase  III),  levels.  The  period  of 
performance  for  Phase  I  is  anticipated  to 
be  12  months.  At  the  end  of  Phase  I, 
provided  satisfactory  progress  has  been 
made  and  funds  are  available,  DOE  may 
award  a  continuation  of  work  to 
undertake  further  development  if  the 
participant  demonstrates  a  continuing 
need  for  federal  assistance,  shows 
sufficient  progress  in  the  research  effort 
in  Phase  I,  has  completed  Phase  I  in 
compliance  with  a  mutually  agreed 
management  plan,  and  identifies  the 
new  research  planned. 

The  thrust  of  the  Program  is  directed 
towards  R&D  which  will  improve  the 
competitive  position  and  energy 
efficiency  of  the  U.S.  metal  casting 
industry,  defined  as  the  industries 
identified  by  codes  numbered  3321, 
3322, 3324, 3325,  3363,  3364,  3365. 
3366,  and  3369,  in  the  Standard 
Industrial  Classification  manual 
published  by  the  Office  of  Management 
and  Budget  in  1987.  Utilizing  the 
recommendations  of  the  DOE  Metal 
Casting  Industrial  Advisory  Board,  and 
in  accordance  with  the  objectives  of 
Public  Law  101-425,  the  below  listed 
priority  research  subject  areas  have  been 
identified.  Proposals  for  research  in 
areas  not  included  in  the  list  below  will 
not  be  considered.  Applications  must 
identify  the  priority  area  being 
addressed,  explain  why  industry  is  not 
already  performing  the  proposed 
research,  and  why  DOE  funding  is 
appropriate. 
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Metal  Casting  Research  Priorities 

This  solicitation  is  to  be  focused  on 
the  following  metal  casting  research 
priorities  identified  by  the  industry  and 
the  Industrial  Advisory  Board. 

1.  Solidification  and  Casting 

Technologies: 

a.  Dimensional  control  of  castings, 

b.  Clean  cast  metal  technology, 

c.  Lost  Foam  casting  technology, 

d.  Cast  metal  properties, 

e.  Porosity  and  inclusion  defect 
elimination  technology, 

f.  Thixotropic  molding  and 
rheocasting, 

g.  Solidification  technology. 

2.  Computational  Modeling  and  Design: 

a.  Computer  integrated  processing 
methods  for  productivity  and 
quality  improvements  such  as 
Computer  Aided  Design  (CAD), 
Computer  Aided  Engineering 
(CAE),  Computer  Aided 
Manufacturing,  (CAM),  and 
Computer  Integrated  Manufacturing 
(CIM), 

b.  Interaction  of  process  variables, 

c.  Predictive  Cupola  furnace  model, 

d.  Thermophysical  property  data  base 
development  for  commercial 
casting  alloys. 

3.  Processing  Technologies  and  Design 

for  Energy  Efficiency,  Material 
Conservation,  Environmental 
Protection,  or  Industrial 
Productivity: 

a.  Energy  Efficiency: 

(1)  Aluminum  furnace  optimization, 

(2)  Cupola  furnace  optimization, 

,  (3)  Waste  heat  recuperation  for 

melting  and  holding  furnace  and 
process  ovens. 

b.  Material  Conservation: 

(1)  Process  improvements  for 
lightweight  components  of 
aluminum  and  magnesium, 

(2)  Net  shape  casting  such  as 
permanent  molding  and  high 
pressure  die  casting  with  disposable 
core  and  investment  casting 
technologies, 

(3)  Improved  molten  metal  delivery 
system  designs, 

(4)  Net  shape  high  modulus  ferrous 
casting  technology  (Steel), 

(5)  Thin  wall  metal  casting  technology 
(ferrous  and  non-ferrous). 

c.  Environmental  Protection: 

(1)  Sand  reclamation, 

(2)  Characterization  of  waste  streams, 

(3)  Waste  treatment  technologies  and 
utilization. 

d.  Industrial  Productivity: 

(1)  Gating  system  removal  and 
finishing  operation  technologies, 

(2)  Core  removal  technology, 

(3)  Core  assembly  automation, 

(4)  Lead  time  compression 


technology. 

4.  Other  Areas  of  Research: 

a.  On-line  process  controls  (sensors) 
for  molding,  melting,  and 
coremaking, 

b.  Plasma  melting, 

c.  Cokeless  Cupola, 

d.  Metal  matrix  composite  materials, 

e.  Extended  die  casting  die  life, 

f.  Development  of  advanced  alloy 
technologies. 

Proposal  Requirements 

Each  proposal  must  contain  the 

following: 

1.  Identify  the  priority  area  being 

addressed,  explain  why  industry  is 
not  already  performing  the 
proposed  research,  and  why  DOE 
funding  is  appropriate; 

2.  Demonstrated  support  of  the  metal 

casting  industry  by  describing: 

a.  how  industry  has  participated  in 
deciding  what  research  activities 
will  be  undertaken; 

b.  how  industry  will  participate  in  the 
evaluation  of  the  applicant’s 
progress  in  research  and 
development  activities; 

c.  the  extent  of  industry  involvement 
in  conducting  trials  at  multiple 
plants  to  accomplish  or  validate  the 
research;  and 

d.  the  extent  to  which  industry  funds 
are  committed  to  the  applicant’s 
proposal; 

3.  Demonstrate  a  commitment  for 

matching  funds  from  non-federal 
sources,  which  shall  consist  of: 

a.  cash,  and/or 

b.  as  determined  by  DOE,  the  fair 
market  value  of  equipment, 
services,  materials,  appropriate 
technology  transfer  activities,  and 
other  assets  directly  related  to  the 
proposed  project; 

4.  Provide  a  single  or  multiyear 

management  plan  that  outlines  how 
the  research,  development,  and 
technology  transfer  activities  will 
be  carried  out  and  administered. 
The  management  plan  shall: 

a.  outline  the  research,  development, 
and  technology  transfer  activities  by 
Task  expected  to  be  performed; 

b.  outline  who  will  conduct  those 
research  activities; 

c.  establish  the  time  frame  over  which 
the  research  activities  will  take 
place:  and 

d.  define  the  overall  program 
management  and  direction  by: 

1.  identifying  managerial, 
organizational  and  administrative 
procedures  and  responsibilities; 

2.  outlining  how  the  coordination  of 
research  and  development  between 
the  individuals  and  organizations 
involved  will  be  achieved; 


3.  demonstrating  how  implementation 
and  monitoring  of  the  progress  of 
the  research  project  after  receipt  of 
funding  from  DOE  will  be  achieved; 

4.  demonstrating  how 
recommendations  and 
implementations  on  modifications 
to  the  plan,  if  any,  will  be  achieved; 
and 

5.  providing  sufficient  rationale  to 
support  the  project  costs. 

5.  State  the  annual  cost  of  the  proposal 

and  a  breakdown  of  those  costs  per 
each  task  and  each  individual 
performing  the  work; 

6.  Provide  a  critical  review  of  existing 

and  emerging  technologies,  relevant 
patents,  on-going  research,  and 
practices,  and  a  description  of  the 
hurdles  that  must  be  overcome  to 
ensure  commercial  viability  and 
commercialization  of  the  proposed 
technologies; 

7.  Justify  the  project  with  an  initial 

economic  evaluation  indicating  the 
potential  for  a  significant  reduction 
in  manufacturing  cost  and/or  a 
significant  improvement  in  product 
value  resulting  from  the  proposed 
research: 

8.  Identify  the  technical  hurdles  for 

commercialization  and  how  they 
will  be  addressed;  and 

9.  Provide  evidence  of  having  the 

facilities  and  equipment  capable  of 
conducting  at  least  laboratory  scale 
testing  or  demonstration  of  metal 
casting  or  related  processes. 

Note:  Underlying  assumptions  along  with 
detailed  calculations  to  support  the  claimed 
economic  and  energy  efficiency  benefits  must 
be  included  in  the  application. 

Qualified  Applicants 

The  following  entities  that  are  located 
in  a  region  where  the  metal  casting 
industry  is  concentrated  are  qualified  to 
respond  to  this  solicitation: 

a.  an  educational  institution; 

b.  a  consortium  of  educational 
institutions; 

c.  a  consortium  of  educational 
institution(s)  with  one  or  more  of  the 
following:  Government-owned 
laboratories,  private  research 
organizations,  nonprofit  institutions, 
or  private  firms. 

Proposal  Evaluation 

a.  Application  Deadline:  The  deadline 
for  receipt  of  applications  is  January  19, 
1995.  Late  applications  will  be  handled 
in  accordance  with  10  CFR  600.13. 

b.  Selection  of  Proposals:  Only  those 
proposals  which  meet  all  of  the 
requirements  of  this  solicitation  will  be 
considered  for  selection.  Selections  will 
be  made  in  accordance  with  the 
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following  selection  criteria  and 
programmatic  considerations: 

Criterion  1 — ^The  research  proposal 
demonstrates  a  thorough  knowl^ge  of 
the  metal  casting  industry  by 
highlighting  its  technolo^  needs, 
barriers  to  their  development  and 
commercialization,  and  provides  a 
credible  management  plan  to  achieve, 
and  evidence  to  support,  the  benefits 
identified  in  the  proposed  research. 

Criterion  2 — The  research  proposal 
contains  evidence  of  strong  support  by 
the  metal  casting  industry  by  identifying 
significant  industry  involvement  in 
preparation  of  the  proposal  and  in 
performing  the  research  activities. 

Criterion  3 — The  research  proposal 
identifies  a  viable  mechanism  to 
facilitate  the  transfer  of  the  technology 
to  the  metal  casting  industry  at  the 
earliest  practicable  time;  Proposals  that 
include  conducting  trials  at  multiple 
plants  to  accomplish  or  validate  work 
are  preferred. 

Criterion  4 — ^The  research  proposal 
offers  technology  which  is  based  upon 
sound  scientific,  environmental,  and 
engineering  principles,  are  technically 
feasible  and  cost  effective,  have 
practical  industrial  application,  and  will 
provide  the  greatest  benefits  per  dollar 
invested  in  U.S.  metal  casting  industry 
competitiveness  and  job  creation  and/or 
retention. 

Criterion  5 — ^The  extent  of  the 
financial  commitment  of  non-Federal 
sources  to  the  reseeutii  activities  above 
and  beyond  the  minimum  50% 
requirement. 

c.  Weighting  of  Criteria:  Criterion  1  is 
weighted  50%,  Criteria  2  is  weighted 
20%,  and  Criteria  3,  4,  and  5  are 
weighted  10%  of  the  total  score. 

d.  Programmatic  Selection 
Considerations:  In  conjunction  with  the 
evaluation  results  and  rankings  of 
individual  proposals,  the  Gov’emment 
will  make  selections  for  negotiations 
and  planned  awards  from  among  the 
highest  ranking  proposals  utilizing  the 
following  programmatic  considerations: 

(1)  To  the  greatest  extent  possible  and 
subject  to  available  appropriations, 
selection  decisions  will  ensure  that  at 
least  one  applicant  is  selected  horn  each 
of  the  four  census  regions  of  the  country 
where  the  metal  casting  area  is 
concentrated  (see  Section  3  of  Public 
Law  101—425).  A  list  of  the  four  census 
regions  will  be  induded  in  the 
application  jrackage. 

(2)  It  is  desirable  to  implement  each 
research  and  devdopment  project  as  a 
continuing  collaborative  effort  in  whidi 
the  participants  represent  both  the 
scientific/mgineering  research 
disciplines  as  well  as  members  of  the 
metal  casting  industry  engaged  in  its 


practical,  daily  operatioixs  and 
experienced  in  the  application  of 
advanced  metal  casting  processes. 

(3)  To  the  maximum  extent  possible, 
the  research  and  development  activities 
should  be  conducted  on  the  premises  of 
the  industrial  participants  in  the 
proposed  projects. 

(4)  It  is  desirable  that  a  dominant 
portion  of  the  proposed  research  focus 
on  improving  metal  casting  processes 
and  the  application  of  emerging 
advanced  technologies  in  the  typical 
U.S.  metal  casting  company. 

(5)  Proposals  that  have  the  potential 
to  save  significant  energy  and  provide 
significant  cost  benefits  are  preferred. 

(6)  Proposal  teams  which  include 
historically  black  colleges  and 
universities  are  preferred. 

e.  Merit  Reviews:  All  Applications 
will  be  evaluated  under  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy  Merit  Review  of  Discretionary 
Financial  Assistance  Applications 
Review  Procedures  for  Solicited 
Proposals.  The  procedure  for  “Objective 
Merit  Review  of  Discretionary  Financial 
Assistance  Applications”  was  published 
in  the  Federal  Register  on  May  31, 1990 
(Vol.  55,  No.  105).  Selections  for 
negotiations  are  expected  to  be  made 
February  28, 1995,  and  financial 
assistance  awards  are  expected  to  be 
made  by  June  30, 1995. 

General  Qmditions 

The  applications  will  be  evaluated  in 
accordance  with  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  Merit 
Review  Procedure,  and  the  criteria  and 
programmatic  cemsiderations  set  foslh  in 
this  solicitation.  In  conducting  this 
evaluation,  the  Government  may  utilize 
assistance  and  advice  from  non- 
Govemment  personnel.  Applicants  are 
therefore  requested  to  state  on  the  cover 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govenunent  personnel.  The  applicants 
are  further  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent.  DOE  reserves  the  right  to 
support  or  not  to  support  any,  all,  or  any 
part  of  any  applicatiem.  All  applicants 
will  be  notified  in  writing  of  the  action 
taken  on  their  applications  in 
approximately  ^  days  after  the  closing 
date  for  this  solicitation,  provided  tm 
follow-up  clarifications  are  needed. 
Status  of  any  applicatirm  during  the 
evaluation  and  selection  process  will 
not  be  discussed  with  the  applicants. 
Unsuccessful  applicatiems  will  not  be 
returned. 


InstructioBS  for  Preparation  of 
Applications 

Each  application  in  response  to  this 
solicitation  should  be  prepared  in  one 
volume.  One  original  and  nine  copies  of 
each  application  are  required.  The 
application  facesheet  is  the  Standard 
Form  424.  The  application  is  to  be 
prepared  for  the  complete  project 
period. 

a.  Proprietary  Proposal  Information: 
Applications  submitted  in  response  to 
this  solicitation  may  contain  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 
which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
restricted  provided  the  applicant  marks 
the  cover  sheet  of  the  application  with 
the  following  legend,  specifying  the 
pages  of  the  application  which  are  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 

The  data  contained  in  pages _ of  this 

application  have  been  sulmiitted  in 
confidence  and  contain  trade  secrets  or 
proprietary  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this  . 
application,  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  government’s  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

Further,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  marked, 
including  each  line  or  paragraph 
containing  the  data  to  be  protected  with 
a  legend  similar  to  the  following: 

Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  the  restriction  on  the 
cover  page  of  this  application. 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  may 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA),  if  DOE  or  a 
court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOIA. 
The  Government  assumes  no  liability 
for  disclosure  or  use  of  unmarked  data 
and  may  use  or  disclose  such  data  for 
any  purpose.  Applicants  are  hereby 
notified  that  DOE  intends  to  make  all 
applications  submitted  available  to  non- 
C^vemment  personnel  for  the  sole 
purpose  of  assisting  the  EXDE  in  its 
evaluation  of  the  applications.  These 
individuals  will  be  required  to  protect 
the  confidentiality  of  any  specifically 
identified  information  obtained  as  a 
result  of  their  participation  in  the 
evaluation. 
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b.  Budget:  A  budget  period  is  an 
interval  of  time  (usually  12  months)  into 
vi'hich  the  project  period  is  divided  for 
funding  and  reporting  purposes.  Project 
period  means  the  total  approved  period 
of  time  that  DOE  will  provide  support 
contingent  upon  satisfactory  progress 
and  availability  of  funds.  The  project 
period  may  be  divided  into  several 
budget  periods.  The  project  period  shall 
not  exceed  three  years.  Each  application 
must  contain  Standard  Forms  424  and 
424A.  The  budget  summary  page  only 
needs  to  be  completed  for  the  first 
budget  period;  all  other  periods  of 
support  requested  should  be  shown  on 
the  total  costs  page.  The  proposal 
should  contain  full  details  of  the  costs 
regarding  the  labor,  overhead,  material, 
travel,  subcontracts,  consultants,  and 
other  support  costs  broken  down  per 
task  and  per  yecU".  Every  cost  item 
should  be  justifiable  and  further  details 
of  the  costs  may  be  required  if  the 
proposal  is  selected  for  the  award.  It  is 
essential  that  requested  details  be 
submitted  in  a  timely  manner  for  the 
actual  award.  Items  of  needed 
equipment  should  be  individually  listed 
by  description  and  estimated  cost, 
inclusive  of  tax,  and  adequately 
justified.  The  destination  and  purpose 
of  budgeted  travel  and  its  relation  to  the 
research,  should  be  specified. 
Anticipated  consultant  services  should 
be  justified  and  information  furnished 
on  each  individual’s  expertise,  primary 
organizational  affiliation,  daily 
compensation  rate  and  number  of  days 
of  expected  service.  Consultant’s  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

c.  Cost:  In  the  event  there  are  multiple 
projects  proposed  in  a  submittal,  a 
separate  cost  proposal  should  be 
included  for  each  project  prqposed  for 
funding.  The  cost  proposal  should  have 
sufficient  detail  that  an  independent 
evaluation  of  the  labor,  materials, 
equipment  and  other  costs  as  well  as  a 
verification  of  the  proposed  cost  share 
can  be  performed. 

Notices  to  Applicants 

a.  False  Statements:  Applications 
[  must  set  forth  full,  accurate,  and 

complete  information  as  required  by 
'  this  solicitation.  The  penalty  for  making 

I  false  statements  is  prescribed  in  18 

U.S.C.  1001. 

!  b.  Application  Clarification:  DOE 

reserves  the  right  to  require  applications 
i  to  be  clarified  or  supplemented  to  the 
1  extent  considered  necessary  either 

1  through  additional  written  submissions 

or  oral  presentations. 

c.  Amendments:  All  amendments  to 
this  solicitation  will  be  mailed  to 


recipients  who  submit  a  written  request 
for  the  application  forms. 

d.  Applicant’s  Past  Performance:  DOE 
reserves  the  right  to  solicit  from 
available  sources  relevant  information 
concerning  an  applicant’s  past 
performance  and  may  consider  such 
information  in  its  evaluation. 

e.  Commitment  of  Public  Funds:  The 
Contracting  Officer  is  the  only 
individual  who  can  legally  commit  the 
Government  to  the  expenditure  of 
public  funds  in  connection  with  the 
proposed  award.  Any  other 
commitment,  either  explicit  or  implied, 
is  invalid. 

f.  Effective  Period  of  Application:  All 
applications  should  remain  in  effect  for 
at  least  180  days  from  the  closing  date.  . 

g.  Availability  of  Funds:  The  actual 
amount  of  funds  to  be  obligated  in  each 
fiscal  yeeir  will  be  subject  to  availability 
of  funds  appropriated  by  Congress  to 
carry  out  the  purposes  of  the  Act  (Public 
Law  101-425). 

h.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  preaward 
assurances  of  compliance  and 
certifications  which  are  mandated  by 
law.  The  assurance  and  certification 
forms  will  be  provided  in  the 
application  package  which  will  be 
provided  to  you  upon  written  request. 

i.  Preaward  Costs:  The  government  is 
not  liable  for  any  costs  incurred  in 
preparation  of  an  application.  Awardees 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effective  date  of 
award.  Should  the  awardee  take  such 
action,  it  is  done  so  at  the  awardee’s  risk 
and  does  not  impose  any  obligation  on 
the  DOE  to  issue  an  award  (10  CFR 
600.103) 

j.  Patent  Rights:  Pursuant  to  the 
direction  in  Section  9  of  Public  Law 
101-425,  applicants  are  advised  that 
patent  rights  will  be  treated  in 
accordance  with  Chapter  18,  Title  35  of 
the  United  States  Code. 

k.  Loans  under  DOE  Minority 
Economic  Impact  (MEI)  Loan  Program: 
Applicants  are  advised  that  loans  under 
the  DOE  Minority  Economic  Impact 
(MEI)  Loan  Program  are  not  available  to 
finance  the  cost  of  preparing  an 

lication  pursuant  to  this  solicitation. 
Environmental  impact:  The 
applicant  shall  include  a  listing, 
discussion  and  existing  documentation 
if  the  project/activity  has  the  possibility 
of  involving,  generating  or  resulting  in 
changes  to  any  of  the  following:  (1)  Air 
Pollutants — released  or  discharged  into 
the  atmosphere  through  point  or  fugitive 
sources;  (2)  Liquid  Effluent — any  waste 
stream  discharged;  (3)  Solid  Waste — 
nonradioactive,  nonhazardous  solid 
waste;  (4)  Radioactive  Waste — waste 
containing  >2  nCi/g;  (5)  Hazardous 


Waste — RCRA  hazardous  per  40  CFR 
261.3  and  polychlorinated  biphenvls 
(PCBs);  (6)  Mixed  Waste — combination 
of  radioactive  and  hazardous  waste;  (7) 
Chemical  Storage/Use — define  species, 
uses  and  estimates  volumes;  (8) 
Petroleum  Products  Storage — define 
product,  volume,  use  and  type  of 
storage;  (9)  Asbestos  Waste — define 
friability,  estimated  volume,  and  if 
project  is  renovation  or  demolition;  (10) 
\Vater  Use/Diversion — withdrawal  of 
groundwater  or  diversion  or  withdrawal 
of  surface  water;  (11)  Sewage  System — 
all  pipes,  tanks,  treatment  structures; 
disposal  areas,  etc.  for  collection, 
treatment,  and  disposal  of  sewage;  (12) 
Clearing/Excavation — removal  of 
surface  debris,  vegetation,  and  other 
changes  in  soil  surface  features;  (13]| 
Construction/Renovation;  (14)  Excess 
Noise  Levels — ambient  noise  level 
name,  near  proposed  project/activity; 
(15)  Pesticide  Use — identify  pesticide 
name,  target  organism,  use  area, 
application  rate,  method,  and 
applicator;  (16)  Radiation  Exposures — 
radiation  levels  at  or  near  the  proposed 
project/activity. 

The  discussion  shall  address  the 
following  questions.  Will  this  action 
contribute  to  a  cumulative  impact  with 
on-going  activities?  Is  this  action  related 
to  a  proposed  action  with  potentially 
significant  impacts?  Will  the  project 
create  uncertain,  unique,  or  unknown 
risks?  Will  the  project  require  siting, 
construction,  or  expansion  of  a  waste 
facility?  Will  the  project  impact  a 
RCRA-regulated  unit  or  facility?  Will 
the  project  threaten  or  violate  any 
statute,  regulation,  or  DOE  Order?  Will 
the  project  require  any  federal,  state,  or 
local  permits,  approvals,  etc.?  Has  this 
action/area  been  previously  assessed 
under  NEPA?  Will  the  action  take  place 
in  an  area  of  previous  or  on-going 
disturbance?  Will  the  action  have  any 
socioeconomic  concerns? 

Will  the  project  adversely  affect  any 
of  the  following  environmentally 
sensitive  resources?  (1)  Threatened/ 
Endangered  Species;  (2)  Wildlife/ 
Vegetation;  (3)  Soils/Erosion;  (4) 
Cultural/Historical;  (5)  Wilderness/ 
Scenic  Areas;  (6)  Prime/Unique 
Farmland;  (7)  Wild/Scenic  Rivers;  (8) 
Lakes/Floodplains/Wetlands;  (9) 
Domestic/Groundwater;  (10)  Air 
Resources/Quality.  Discussions  shall 
include  how  all  environmental  impacts 
will  be  mitigated.  If  an  environmental 
impact  cannot  be  mitigated,  what  are 
the  direct  and  indirect,  short  term  and 
long  term  adverse  effects  that  can  not  be 
avoided? 

m.  Applicants  shall  be  required  to 
comply  with  Section  2306  of  the  Energy 
Policy  Act  of  1992  (EPACT)  [42  U.S.C. 
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13525],  in  the  event  EPACTT  applies  to 
financial  assistance  instruments  issued 
as  a  result  of  this  solicitation.  A  copy  of 
Section  2306  will  be  included  in  the 
application  package. 

In  order  to  receive  a  copy  of  the 
application  package,  please  submit  a 
written  request  or  fax  to  the  following 
address.  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  850  Energy 
Drive,  Idaho  Falls,  ID  83401-1563,  Attn; 
Carol  Bruns  M.S-1221,  Fax  No.  (208) 
526-5548. 

The  Procurement  Request  No.  is  07- 
95ID13339.000.  To  facilitate  handling, 
please  place,  the  Procurement  Request 
No.  on  the  facsimile  or  outside  of  the 
package  containing  your  request  for  the 
application  forms. 

Isswed  in  Idaho  Falls,  Idaho  on  November 
9, 1994. 

R.).  Hoyles, 

Director,  Procurement  Services  Division. 

|FR  Doc.  94-29364  Filed  11-28-94;  8:45  ami 
BILLINQ  CODE 


Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  ER90-225-018,  et  al.) 

Chicago  Energy  Exchange  of  Chicago, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

November  17, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Chicago  Energy  Exchange  of  Chicago, 
Inc. 

(Docket  No.  ER90-225-O181 
Take  Notice  that  on  CXdober  14, 1994, 
Chicago  Energy  Exchange  of  Chicago, 
Inc.  (En.ii’gy  Exchange)  filed  certain 
information  as  required  by  the 
Commission’s  April  19, 1990,  letter 
order  in  Docket  No.  ER90-225-000. 
Copies  of  Energy  Exchange’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2.  Conowingo  Power  Company, 
Delmarva  Power  &  Light  Company 

(Docket  No.  EC95-3-0001 
Take  notice  that  on  November  4, 

1994,  Conowingo  Power  Company 
(COPCO)  and  Delmarva  Power  &  Light 
Company  (Delmarva)  (collectively. 
Applicants)  tendered  for  filing  an 
Application  for  Authorization  of 
Delmarva’s  purchase  of  all  of  COPCO’s 
common  stock  and  the  merger  of 
COPCO  into  Delmarva.  Filing 
requirements  were  submitted  pursuant 
to  Section  203  of  the  Federal  Power  Act 


and  Part  33  of  the  Conunission’s  Rules 
and  Regulations, 

Under  the  terms  of  a  Stock  Purchase 
Agreement,  Delmarv’a  will  purchase  all 
of  COPCO’s  common  stock  for  $150 
million,  subject  to  adjustment 
depending  on  a  Closing  Balance  Sheet. 
All  of  COPCO’s  common  stock  is 
currently  held  by  COPCO’s  parent, 

PECO  Energy  Company.  Immediately 
upon  closing  the  stock  acquisition, 
Delmarva  intends  to  merger  COPCO  into 
Delmarva  and  Delmarva  will  be  the 
surviving  corporation. 

As  part  of  tne  overall  transaction, 
Delmarva  also  executed  a  purchase 
power  agreement  under  which  it  will 
purchase  capacity  and  energy  from 
.PECO  Energy  for  system  supply 
profMJses  b^inning  February  1, 1996. 
Delmarva  has  proposed  to  modify  its 
fuel  adjustment  clauses  to  recover 
energy  charges  associated  with  this 
agreement  and  future  purchase  power 
agreements  and  to  exclude  the  effects  of 
an  existing  purchased  power  agreement 
that  will  Im  specifically  assign^  to 
COPCO  area  customers  between  closing 
and  February  1, 1996. 

Notice  is  also  hereby  given  that  in 
conjunction  with  and  dependent  on 
approval  of  the  acquisition  and  merger, 
Delmarva  has  filed  tariff  sheets  to 
implement  the  following  transmission 
services  in  addition  to  its  existing 
transmission  services:  a  network 
transmission  service,  a  point-to-point 
transmission  service;  and  ancillaiy 
services. 

Applicants  submit  that  the  acquisition 
and  merger  of  COPCO  into  Delmarva  ' 
would  be  consistent  with  the  pubic 
interest  as  required  by  Section  203  of 
the  Federal  Power  Act.  Applicants 
further  submit  that  the  proposed 
modifications  to  the  fuel  adjustment 
clauses  are  appropriate.  Applicants 
therefore  request  that  the  Commission 
authorize  the  acquisition  of  COPCO’s 
stock  by  Delmarva,  the  merger  of 
C^OPCO  into  Delmarva,  and  the 
modifications  to  the  fuel  adjustment 
clauses  without  the  necessity  of  a 
hearing,  and  accept  for  filing  the 
transmission  services  tariff  ^eets. 

Comment  date:  December  5. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Heartland  Energy  Services,  Inc. 
(Docket  No,  ER94-108-<K)ll 

Take  notice  that  on  November  7, 

1994,  Heartland  Energy  Services,  Inc. 
(HES)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
information  relating  to  the  above  docket. 

Copies  of  the  filing  are  on  file  with 
the  Commission  aiKl  are  available  for 
public  inspection. 


4.  Montana-Dakota  Utilities  Company 
(Docket  Na  ER94-1654-OOG1 

Take  notice  that  on  October  31, 1994, 
Montana-Dakota  Utilities  Company 
tendered  for  filing  an  amendment  to  its 
September  14. 1994,  filing  in  the  above- 
referenced  docket. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Edison  Company 
(Docket  No.  ER94-1661-0001 

Take  notice  that  on  Ohio  Edison 
Company  on  November  9, 1994, 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  eiid  of  this  notice. 

6.  Florida  Power  &  Light  Company 
(Docket  No.  ER94-1 697-000} 

Take  notice  that  on  November  8, 

1994,  Florida  Power  &  Light  Company 
(FPL)  filed  Amendment  Number  One  to 
the  Short-Term  Agreement  to  Provide 
Capacity  and  Energy  Between  Florida 
Power  &  Light  Company  and  Utilities 
Commission,  City  of  New  Smyrna 
Beach.  FPL  requests  an  effective  date  of 
December  1, 1994. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ’ 

7.  Detroit  Edison  Company 
(Docket  No.  ERSS-lOl-OOOp 

Take  notice  that  on  October  31, 1994, 
Detroit  Edison  Company  (Detroit) 
tendered  for  filing  the  ^cond 
Amendment  to  the  Power  Supply 
Agreement  between  Wolverine  Power 
Supply  Cooperative,  Inc.  and  Detroit. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Power  Company 

(Docket  No.  ER9.5-1 30-000) 

Take  notice  that  on  November  1, 

1994,  Idaho  Power  Company  (IPC) 
tendered  for  filing  a  rate  schedule 
amendment  regarding  recovery  of 
emission  allowance  costs  applicable  to 
power  sale  agreements  with  each  of  the 
below  listed  FERC  wholesale 
purchasers; 

The  Cities  of  Azusa,  Banning  and  Coilon,  CA 
The  Montana  Power  Company 
Oregon  Trail  Electric  Consumers  Coop 
Portland  Electric  Company 
Sierra  Pacific  Power  Company 
The  Utah  Assordated  Municipal  Power 
System 

City  of  Weiser,  ID 
Washington  City.  UT 
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Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PSI  Energy,  Inc. 

[Docket  No.  ER95-132-000] 

Take  notice  that  PSI  Energy,  Inc.  on 
November  1, 1994,  tendered  for  filing 
cost  support  for  the  recovery  of 
emission  allowances  per  the  Interchange 
Agreement  between  PSI  and  the  Blue 
Ridge  Power  Agency. 

Per  the  Federal  Energy  Regulatory 
Commission  Letter  Order,  dated 
September  28, 1994,  PSI  is  required  to 
make  a  timely  filing,  accompanied  by 
appropriate  cost  support,  before 
collecting  any  charges  for  emission 
allowances. 

PSI  requests  an  effective  date  of 
January  1, 1995. 

Copies  of  the  filing  were  served  on 
Blue  Ridge  Power  Agency,  the  Virginia 
State  Corporation  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PSI  Energy,  Inc. 

[Docket  No.  ER95-133-000) 

Take  notice  that  PSI  Energy.  Inc.  on 
November  1, 1994,  tendered  for  filing 
cost  support  for  the  recovery  of 
emission  allowances  per  the  Interchange 
Agreement  between  PSI  and  the  City  of 
Piqua,  Ohio. 

Section  1.5  of  the  Interchange 
Agreement  requires*  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission’s  Regulations  before 
recovering  any  costs  associated  with 
furnishing  emission  allowances. 

PSI  requests  an  effective  date  of 
January  1, 1995. 

Copies  of  the  filing  were  served  on 
The  City  of  Piqua,  Ohio,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Enron  Power  Marketing,  Inc. 

[Docket  No.  ER95-134-000] 

Take  notice  that  on  November  1, 

1994,  Enron  Marketing,  Inc.  (EPMI) 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  EPMI  had  completed  all  the  steps 
for  pool  membership.  EPMI  requests 
that  the  Commission  amend  the  WSPP 
1  Agreement  to  include  it  as  a  member, 
j  EPMI  requests  an  effective  date  of 
October  20, 1994.  for  the  proposed 
amendment.  Accordingly,  EPMI 
I  requests  waiver  of  the  Commission’s 


notice  requirements  for  good  cause 
shown. 

Copies  of  the  filing  were  served  upon 
the  VVSPP  Executive  Committee. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service 
Corporation  on  Behalf  of  Monongahela 
Power  Company,  the  Potomac  Edison 
Company,  West  Penn  Power  Company 
(the  APS  Companies) 

[Docket  No.  ER95-135-000) 

Take  notice  that  on  November  1, 

1994,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  'Hie  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies)  filed  a 
Standard  Generation  Service  Rate 
Schedule  under  which  the  APS 
Companies  will  offer  standard 
generation  and  emergency  service  to 
customers  on  an  hourly,  daily,  w'eekly, 
monthly  or  yearly  basis. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  ail  parties  of 
record. 

Comment  dale:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  General  Electric  Company 
[Docket  No.  ER95-137-000] 

Take  notice  that  on  November  1, 

1994,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a 
Letter  of  Understanding  Between 
Portland  General  Electric  Company  and 
the  Bonneville  Power  Administration 
(BPA)  Regarding  Transmission  Facilities 
for  the  Coyote  Springs  Generating 
Project,  BPA  Contract  No.  DE-MS 7994- 
BP94306.  Copies  of  this  filing  have  been 
served  on  the  parties  listed  in  the 
Certificate  of  Service  attached  to  the 
filing  letter. 

Comment  date:  December  2. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Mississippi  Power  Company 

[Docket  No.  ER95-138-000) 

Take  notice  that  on  November  1, 

1994,  Mississippi  Power  Company 
informed  the  Commission  of  a  proposed 
change  in  practice  under  Mississippi 
Power’s  interchange  agreement  with 
South  Mississippi  Electric  Power 
Association.  The  purpose  of  this  filing 
is  to  declare  a  change  in  practice  in  the 


foregoing  agreement  to  reflect  the 
energy-related  costs  incurred  by 
Mississippi  Power  Company  to  ensure 
compliance  with  the  Phase  I  sulfur 
dioxide  emissions  limitations  of  the 
Clean  Air  Act  Amendment  of  1990. 

Comment  date:  December  2.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison 
Company 

[Docket  No.  ER95-1 39-000] 

Take  notice  that  on  November  1, 

1994,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing  a 
change  of  rate  for  scheduling  and 
dispatching  services  under  the 
provisions  of  Edison’s  agreements  with 
the  parties  listed  below  as  embodied  in 
their  respective  FERC  Rate  Schedules. 
Edison  requests  that  the  revised  rate  for 
these  services  be  made  effective  Januarv 
1,1995. 


Entity 

Rate  schedule  FERC 
No. 

1 .  City  of  Anaheim  .. 

130, 241, 246 

2.  City  of  Azusa  . 

160,  242.  247 

3.  City  of  Banning  ... 

159,  243,  248 

4.  City  of  Colton  . 

162,244,249 

5.  City  of  Riverside  . 

129,245,250 

6.  City  of  Vernon . 

149, 154.  172,  207, 

7.  Arizona  Electric 

263,  272.  276 

132,  161 

Power  Cooperative. 

8.  Arizona  Public 

185 

Service  Company. 

9.  California  Depart- 

112, 113,  181 

ment  of  Water  Re¬ 
sources. 

1 0.  City  of  Burbank  ... 

166 

1 1 .  City  of  Glendale  .. 

143 

1 2.  City  of  Los  Ange- 

102, 118,  140,  141. 

les  Department  of 

188 

Water  and  Power. 

13.  City  of  Pasadena 

158 

14.  Imperial  Irrigation 

259, 268  ( 

District. 

15.  M-S-R  Pii)lic 

153 

Power  Agency. 

16.  Northern  Califor- 

240 

nia  Power  Agertcy. 

17.  Pacific  Gas  and 

117.  147.256.  318 

Electric  Company. 

18.  San  Diego  Gas 

151.274,  302 

and  Electric  Com¬ 
pany. 

1 9.  Western  Area 

120 

Power  Administra¬ 
tion. 

20.  PacifiCorp  - 

275 

21 .  Metropolitan 

292 

Water  District  of 
Southern  California. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 
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Comment  date; December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 
[Docket  No.  ER95— 145-0001 

Take  notice  that  on  November  2, 

1994,  PECO  Energy  Company  (PECO) 
tendered  for  filing  an  Agreement 
between  PECO  and  Old  Dominion 
Electric  Cooperative  (Old  Dominion) 
dated  October  31, 1994. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  from  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  Old 
Dominion.  In  order  to  optimize  the 
economic  advantage  to  both  PECO  and 
Old  Dominion,  PECO  requests  that  the 
Commission  permit  the  agreement  to 
become  effective  on  January  1, 1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  Old  Dominion  and  will 
be  furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  &  Light  Company 
(Docket  No.  ER95-148-0001 

Take  notice  that  on  November  2, 

1994,  Florida  Power  &  Light  Company 
(FP&L)  filed  an  amendment  to  the  Letter 
of  Commitment  dated  January  19, 1994, 
for  Sales  of  Short  Term  Power  and 
Energy  by  FP&L  to  the  Tennessee  Valley 
Authority. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  California  Edison 
Company 

[Docket  No.  ER95-157-000] 

Take  notice  that  on  November  3, 

1994,  Southern  California  Edison 
Company  tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
257  and  all  supplements  thereto. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Weyerhaeuser  Company 
[Docket  No.  QF94-1 24-000] 

On  September  8, 1994  and  September 
19, 1994,  Weyerhaeuser  Company 
tendered  for  filing  supplements  to  its 
filing  in  this  docket. 

The  supplements  pertain  to  the 
ownership  structure  and  technical 
aspects  of  the  facility.  No  determination 
has  been  made  that  the  submittals 
constitute  a  complete  filing. 


Comment  date:  December  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-29319  Filed  11-28-94;  8:45  am] 
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[Docket  No.  EG95-7-000,  et  al.] 

Pawtucket  Power  Associates  Ltd. 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

November  16, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pawtucket  Power  Associates  Limited 
Partnership 

[Docket  No.  EG95-7-000] 

On  November  1, 1994,  Pawtucket 
Power  Associates  Limited  Partnership 
(“Pawtucket”)  c/o  Dennis  J.  Duffy,  Esq., 
Partridge,  Snow  &  Hahn,  180  South 
Main  Street,  Providence,  Rh#le  Island 
02903,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  regulations. 

Pawtucket  owns  and  operates  an 
approximately  62  MW  cogeneration 
facility  located  in  Pawtucket,  Rhode 
Island.  The  Facility’s  electricity  is  sold 
exclusively  at  wholesale. 

Comment  date:  December  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Amoco  Trinidad  Power  Resources 
Corporation 

(Docket  No.  EG95-1(M)00] 

On  November  8, 1994,  Amoco 
Trinidad  Power  Resources  Corporation, 
a  Delaware  Corporation,  501  West  Lake 
Park  Boulevard,  Houston,  Texas,  77253- 
3092  (the  “Applicant”),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  (“EWG”) 
status  pursuant  to  Part  365  of  the 
Commission’s  regulations. 

The  Applicant  will  be  engaged 
indirectly,  through  an  affiliate  as 
defined  in  section  2(a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (“PUHCA”),  in  owning  and 
operating  eligible  facilities  located  in 
Trinidad  and  Tobago:  the  236  MW  Penal 
Plant,  located  in  the  ward  in  Siparia, 
County  of  St.  Patrick,  consisting  of  two 
simple  cycle  gas  turbines  and  a 
combined  cycle  generating  unit 
comprised  of  two  gas  turbines,  one  heat 
recovery  steam  generator,  and  one  steam 
turbine;  the  634  MW  Point  Lisas  Plant, 
located  at  Point  Lisas  Industrial  Estate 
in  the  ward  of  Couva,  County  of  Caroni, 
consisting  of  ten  simple  cycle  turbines; 
and  the  308  MW  Port  of  Spain  Plant, 
located  in  the  city  of  Port  of  Spain, 
consisting  of  four  steam  turbine  and  two 
simple  cycle  gas  turbine  generator  units. 
The  facilities  are  all  in  commercial 
operation.  The  facilities  are  gas  fired; 
the  Port  of  Spain  Plant  also  has  the 
capability  to  use  fuel  oil  as  a  back-up. 

Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Santa  Maria  Cogen,  Inc. 

[Docket  No.  EG95-1 1-000] 

On  November  7, 1994,  Semta  Maria 
Cogen,  Inc.,  a  California  Corporation 
(“Applicant”),  with  its  principal 
executive  office  at  650  Bercut  Drive, 
Suite  C,  Sacramento,  California  95814, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  regulations. 

Applicant  will  own  and  operate  an 
approximately  nine  (9)  megawatt  gas 
fired  electrical  generating  facility 
located  in  Santa  Maria,  California.  The 
entire  net  energy  output  of  such  facility 
will  be  sold  by  Applicant  on  a 
wholesale  basis  to  Pacific  Gas  &  Electric 
Company,  pursuant  to  a  power  purchase 
agreement  between  Applicant  and  such 
utility. 
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Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  West  Penn  Power  Company 

[Docket  No.  EL94-96-0001 
Take  notice  that  on  September  29, 
1994,  West  Penn  Power  Company  {West 
Penn)  tendered  for  filing  a  letter 
requesting  permission  to  deviate  from 
the  requirements  of  Section  35.14  of  18 
CFR  in  response  to  the  Commission's 
audit  report  of  West  Penn. 

Comment  date:  December  8, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Potomac  Edison  Company 

[Docket  No.  EL94-97-000] 

Take  notice  that  on  September  30, 
1994,  Potomac  Edison  Company 
(Potomac)  tendered  for  filing  a  letter 
requesting  permission  to  deviate  from 
the  requirements  of  Section  35.14  of  18 
CFR  in  response  to  the  Commission’s 
audit  report  of  Potomac. 

Comment  date:  December  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Monongahela  Power  Company 
[Docket  No.  EL95-8-0001 

Take  notice  that  on  October  21, 1994, 
Monongahela  Power  Company 
(Monongahela)  tendered  for  filing  a 
letter  requesting  permission  to  deviate 
from  the  requirements  of  Section  35.14 
of  18  CFR  in  response  to  the 
Commission’s  audit  report  of 
Monongah€da. 

Comment^ate:  December  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Las  Vegas  Cogeneration  Limited 
Partnership 

[Docket  Nos.  EL95-9-000  and  QF89-251- 
003j 

On  November  4, 1994,  Las  Vegas 
Cogeneration  Limited  Partnership  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for  a 
temporary  waiver  for  calendar  year  1994 
of  the  Commission’s  operating  and 
efficiency  standards  for  qualifying 
cogeneration  facilities.  The  applicant  is 
a  topping-cycle  cogeneration  facility 
located  in  North  Las  Vegas,  Nevada. 

Comment  date:  December  14, 1994,  in 
accordance  witli  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-018] 

Take  notice  that  on  October  31. 1994, 
the  Western  Systems  Power  Pool 


(WSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission’s  June  27, 1991,  Order 
(55  FERC  ^  61,495)  and  Ordering 
Paragraph  (C)  of  the  Commission’s  June 
1, 1992,  Order  On  Rehearing  Denying 
Request  Not  to  Submit  Information,  And 
Granting  In  Part  And  Denying  In  Part 
Privileged  Treatment.  Pursuant  to  18 
CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1, 1992  order.  Copies  of  WSPP’s 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 

9.  Torco  Energy’  Marketing,  Inc. 

[Docket  No.  ER92-4 29-004) 

Take  notice  that  on  October  31, 1994. 
Torco  Energy  Marketing,  Inc.  (Torco) 
filed  an  amendment  to  the  informational 
filing  filed  on  August  1, 1994,  which 
contain  information  as  required  by  the 
Commission’s  May  18, 1992,  letter  order 
in  this  proceeding.  Copies  of  Torco’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

10.  Florida  Power  Corporation 
[Docket  No.  ER94-1245-O00] 

Take  notice  that  on  November  2. 

1994,  Florida  Pow'er  Corporation 
(Florida  Power),  in  response  to  a  request 
by  Staff,  tendered  for  filing  a  Revised 
Third  Amendment  to  the  Agreement 
between  Florida  Power  Corporation  and 
Seminole  Electric  Cooperative,  Inc.  for 
Supplemental  Resale  ^rvice. 
Transmission  and  Distribution  Service, 
and  Load  Following  Service,  together 
w'ith  additional  documentation  in 
support  of  the  filing.  The  Revised  Third 
Amendment  effects  minor  changes  in 
Paragraph  9(b)  of  the  Third  Amendment 
filed  previously  in  this  docket. 

Florida  Power  requests  that  the  rate 
change  be  permitted  to  become  effective 
sixty  days  after  its  submission  for  filing. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tucson  Electric  &  Power  Company 
[Docket  No.  ER94-1 4 37-000) 

Take  notice  that  on  November  4. 
1994,  Tucson  Electric  &  Power 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comrnerrf  drrte;  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Illinois  Power  Company 

[Docket  Nos.  ER94-1 505-000;  ER95-42-000; 
ER95-70-000;  ER95-81-0001 

Take  notice  that  on  November  10, 

1994,  Illinois  Power  Company  (Illinois) 
tendered  for  filing  amendments  to  the 
agreements  between  Illinois,  Louis 
Dreyfus  Electric  Power  Inc.,  Electric 
Clearinghouse,  Inc.,  AES  Power.  Inc. 
and  Enron  Pow’er  Marketing,  Inc. 

Illinois  states  that  the  purpose  of  these 
amendments  is  to  revise  the  charges 
when  Illinois  is  buying  from  a  third  * 
party  and  selling  to  any  of  the  above 
parties. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Black  Hills  Corporation 
[Docket  No.  ER94-1 54 2-000) 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  November  7, 
1994,  tendered  for  Filing  an  Amended 
Economy  Power  Sales  tariff  and 
executed  service  agreements  with  Tri- 
State  Generation  and  Transmission 
Association,  Inc.,  and  Public  Service 
Company  of  Colorado,  Basin  Electric 
Power  Cooperative,  PacifiCorp,  Montana 
Power  Company,  and  Platte  River  Power 
Authority. 

Copies  of  the  filing  were  provided  to. 
City  of  Gillete,  Wyoming,  Western  Area 
Power  Administration  (Loveland  and 
Billings  area),  and  the  regulatory 
commission  of  each  of  the  states  of 
Montana,  South  Dakota,  and  Wyoming. 

Black  Hills  has  requested  that  further 
notice  requirement  be  waived  and  the 
tariff  and  executed  service  agreements 
be  allow’ed  to  become.effective 
November  1,  1994. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  lovva-lllinois  Gas  and  Electric 
Company 

[Docket  No.  ER94-1 54 7-000) 

Take  notice  that  lowa-Illinois  Gas  and 
Electric  Company  (lowa-Illinois),  on 
November  10,  1994.  tendered  for  filing 
pursuant  to  section  35.12  of  the 
Regulations  under  the  Federal  Power 
Act  an  amendrncut  to  the  filing  in  this 
proceeding  on  August  10,  1994,  as 
amended  on  September  8. 1994.  lowa- 
Illinois  states  that  the  purpose  of  the 
amended  filing  is  to  respond  to  requests 
for  clarification  of  the  filing. 

Copies  of  the  amendment  to  the  filing 
were  s<!rved  upon  the  Illinois  Commew:(? 
Commission,  the  Iowa  Utilities  Board, 
Central  Iowa  Power  Cooperative  and  all 
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persons  whose  names  appear  on  the 
official  ser\'ice  list  in  this  proceeding. 

Comment  date:  December  1. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Electric  Company 

[Docket  Nos.  ER94-1 600-000  and  ER94- 
1601-000) 

Take  notice  that  on  October  21, 1994, 
Commonwealth  Electric  Company 
tendered  for  filing  revised  support  data 
and  a  revised  Attachment  A  for  each  of 
two  system  power  sale  agreements 
between  itself  and  United  Illuminating 
and  Hudson  Light  and  Power 
Department  filed  with  the  Commission 
on  August  26, 1994  in  the  above- 
referenced  docket. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group,  Inc. 

[Docket  No.  ER94-1 654-000) 

Take  notice  that  on  October  31,  1994, 
Montana-Dakota  Utilities  Co.,  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  tendered  for  filing  an 
amendment  of  its  initial  filing  in  this 
docket. 

Montana-Dakota  asserts  that  the 
amendment  filing  has  been  served  on 
Mid-Yellowstone  Electric  Cooperative, 
Inc.  and  on  interested  state  regulatory 
commissions. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Fairfield  Energy  Venture,  L.P. 

[Docket  No.  ER95-65-0001 

Take  notice  that  on  October  24, 1994, 
Fairfield  Energy  Venture,  L.P.  tendered 
for  filing  a  Notice  of  Cancellation  of  FEV 
Rate  Schedule  No.  1. 

Comment  dote:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Otter  Tail  Power  Company 

[Docket  No.  ER95-68-0001 

Take  notice  that  on  October  21,  1994, 
Otter  Tail  Power  Company  tendered  for 
filing  a  signed  copy  of  an  agreement 
betw'een  Manitoba  Hydro  Electric  Board 
and  Otter  Tail  Power  Company. 

Comment  date:  Decemlxir  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  New  England  Power  Company 
[Docket  No.  ER95-94-0001 

Take  notice  that  on  October  31, 1994, 
New  England  Power  Company,  tendered 
for  filing  an  revised  Service  Agreement 
between  New  England  Power  Company 
and  Commonwealth  Electric  Company 
for  transmission  service  under  NEP’s 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 

Comment  date.- December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Montana  Power  Company 
[Docket  No.  ER95-96-000I 

Take  notice  that  on  October  31,  1994, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  a  revised 
Appendix  1  as  required  by  Exhibit  C,  for 
retail  sales  in  accordance  with  the 
provisions  of  the  Residential  Purchase 
and  Sale  Agreement  (Agreement) 
between  Montana  and  the  Bonneville 
Power  Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Public  Law  96-501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  and  BPA  for  the  benefit  of 
Montana’s  residential  and  farm 
customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA. 

Comment  date:  December  1, 1994,  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Florida  Power  &  Light  Company 
[Docket  No.  ER95-100-000) 

Take  notice  that  on  October  31,  1994, 
Florida  Pow-er  &  Light  Company  (FPL), 
filed  an  Contract  for  Purchases  and 
Sales  of  Scheduled  Power  and  Energy 
between  Florida  Power  &  Light 
Company  and  Florida  Power 
Corporation.  FPL  requests  an  effective 
date  of  January  1,  1994. 

Comment  date:  November  30,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Electric  Company 
[Docket  No.  ER95-105-0001 

Fake  notice  that  on  October  31,  1994, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing 
pursuant  to  Section  35.12  of  the 
Commission’s  regulations,  a  System 
Power  Sale  Agreement  governing  the 
sale  by  Commonwealth  of  Sy.stem  Power 
(as  defined  herein)  to  Enton  Power 
Marketing  Inc.  (referred  to  herein  as  the 
Buyer)  to  become  effective  on  November 
1, 1994. 


By  the  provisions  of  this  agreement, 
Commonwealth  proposes  to  sell  to  the 
Buyer  electric  power  upon  terms  and 
conditions  and  in  amounts  mutually 
acceptable  to  the  respective  party. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Electric  Power  Company 
[Docket  N9.  ER95-1 06-000) 

Take  notice  that  on  October  31, 1994, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Dairyland  Power  Cooperative 
(Dairyland).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric’s  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Dairyland  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Appalachian  Power  Company  and 
Kanawha  Valley  Power  Company 

(Docket  No.  ER95-107-0001 

Take  notice  that  on  October  31,  1994, 
Appalachian  Power  Company  (APCo) 
and  Kanaw'ha  Valley  Power  Company 
(Kanawha  Valley),  jointly  tendered  for 
filing  with  the  Commission,  a  Notice  of 
Cancellation  of  Kanawha  Valley’s  FPC 
Rate  Schedule  Nos.  1  and  2T  An 
application  requesting  authority  to 
merge  Kanawha  Valley  into  APCo  is 
currently  pending  before  the  Securities 
and  Exchange  Commission. 

APCo  and  Kanawha  Valley  request  an 
effective  date  of  December  31,  1994,  the 
anticipated  date  of  the  merger,  and  state 
that  a  copy  of  their  filing  was  served 
upon  the  Virginia  State  Corporation 
Commission  and  the  Public  Service 
Commission  of  West  Virginia. 

Comment  date:  December  1,  1994,  in 
accordance  with  Stahdard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  York  State  Electric  &  Gas 
Corporation 

lDo(  ket  No.  ER95-108-000) 

Take  notice  that  on  October  31,  1994, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR  35.12  (1994),  as  an 
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initial  rate  schedule,  an  agreement  with 
Catex  Power  Marketing,  Inc.  (Catex). 

The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  Catex 
and  Catex  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  November  1, 1994, 
so  that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Catex. 

Comment  date:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  No.  ER95-109-000] 

Take  notice  that  on  October  31,  1994, 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Commission  a  service  agreement 
between  Fitchburg  and  Central  Ve.'-mont 
for  the  sale  of  up  to  8  MW  (winter 
maximum  claimed  capability)  of 
capacity  and  associated  energy  from 
Fitchburg  #7.  This  is  a  service 
agreement  under  Fitchburg’s  FERC 
Electric  Tariff,  Original  Volume  No.  2, 
which  was  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER92-88- 
000]  on  September  30, 1992.  The 
maximum  capacity  rate  to  be  charged 
Central  Vermont  is  below  he  maximum 
capacity  charges  set  forth  in  the  Tariff, 
and  the  energy  rate  is  that  established  in 
the  Tariff.  Fitchburg  requests  that 
cancellation  was  also  filed. 

Fitchburg  states  that  copies  of  the 
filing  were  served  on  Central  Vermont 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date:  December  1,  1994, in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  The  Electric  Exchange 
[Docket  No.  ER95-1 11-000] 

Take  notice  that  on  October  31, 1993, 
The  Electric  Exchange  (Applicant) 
petitioned  the  Commission  for 
acceptance  of  Applicant’s  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  regulations. 


Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1 13-000] 

Take  notice  that  on  November  1, 

1994,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  an  amendment  to  the  contract  for 
the  purchase  of  electricity  for  resale  (the 
Amended  Agreement)  between  Virginia 
Power  and  Central  Virginia  Electric 
Cooperative  (CVEC).  Virginia  Power 
states  that  under  the  Amended 
Agreement,  Virginia  Power  is  to  provide 
and  CVEC  is  to  purchase,  with  certain 
exceptions,  all  of  CVEC’s  electrical 
capacity  and  energy  requirements. 

Virginia  Power,  with  the  concurrence 
of  CVEC,  requests  that  the  Amended 
Agreement  become  effective  on  January 
1, 1995. 

The  Amended  Agreement  provides  for 
the  continuation  of  the  requirements 
service  previously  received  by  CVEC, 
with  certain  changes  in  the  terms  and 
conditions.  The  principal  changes 
involve  defining  specific  exceptions  to 
CVEC’s  requirements  service,  pricing  a 
portion  of  CVEC’s  capacity  requirements 
based  on  the  costs  of  peaking  capacity, 
and  granting  CVEC  the  opportunity  to 
terminate  the  Amended  Agreement 
prior  to  the  end  of  its  initial  term  upon 
the  occurrence  of  certain  events. 

Virginia  Power  states  that  copies  of 
the  filing  have  been  served  upon  CVEC, 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Montaup  Electric  Company 
[Docket  No.  ER95-129-000] 

Take  notice  that  on  November  1, 

1994,  Montaup  Electric  Company 
(Montaup  or  the  Company)  tendered  for 
filing  rate  schedule  revisions 
incorporating  the  1995  forecast  billing 
rate  for  its  purchased  capacity 
adjustment  clause  (PCAC)  for  all¬ 
requirements  service  to  Montaup’s 
affiliates  Eastern  Edison  Company 
(Eastern  Edison)  in  Massachusetts  and 
Blackstone  Valley  Electric  Company 
(Blackstone)  and  Newport  Electric 
Corporation  (Newport)  in  Rhode  Island, 
and  contract  demand  service  to  two 
non-affiliated  customers:  The  town  of 
Middleborough  in  Massachusetts  and 
the  Pascoag  Fire  District  in  Rhode 
Island.  The  new  forecast  billing  rate  is 
$16.44554/kw-Mo.  Montaup  requests 
that  the  new  rate  become  effective 
C 


January  1, 1995  in  accordance  with  the 
PCAC. 

Montaup’s  filing  was  served  on  the 
affected  customers,  the  Attorneys 
General  of  Massachusetts  and  Rhode 
Island,  the  Rhode  Island  Public  Utilities 
Commission  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Las  Vegas  Cogeneration  Limited 
Partnership 

[Docket  Nos.  QF89-251-004  and  EL95-9- 
000] 

On  November  4, 1994,  Las  Vegas 
Cogeneration  Limited  Partnership 
(Applicant),  filed  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
for  a  temporary  waiver  of  the  operating 
and  efficiency  standards  for  calendar 
year  1994  pursuant  to  Section 
292.205(c)  of  the  Commission’s 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  45 
MW  topping-cycle  cogeneration  facility 
which  is  located  in  Clark  County, 
Nevada  consists  of  a  combustion  turbine 
generator,  a  heat  recovery  boiler  and  an 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  from  the 
facility  is  used  by  the  applicant  for 
heating  a  12-acre  greenhouse.  The 
primary  energy  source  is  natural  gas. 
The  facility  was  placed  in  service  on 
May  11, 1994.  Applicant  filed  notices  of 
self-certification  and  self-recertification 
in  Docket  Nos.  QF89-25 1-000  and 
QF89-251-002,  respectively.  The 
facility  was  certified  as  a  qualifying 
facility  in  Docket  No.  QF89-251-001 
[57  FERC  ^  62,035  (1991)],  and 
recertified  in  Docket  No.  QF89-251-003 
[60  FERC  ^  62,094  (1992)]. 

Applicant  states  that  the  temporary 
waiver  is  requested  because  during  the 
testing  period,  no  useful  thermal  energy 
was  delivered  to  the  greenhouse.  Thus, 
the  facility  failed  to  meet  the 
Commission’s  operating  and  efficiency 
standards. 

Comment  date:  Thirty  days  after  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

31.  Texaco  Refining  and  Marketing  Inc. 
[Docket  No.  QF95-19-000] 

On  November  4,  1994,  Texaco 
Refining  and  Marketing  Inc.  of  1401 
South  Douglas  Road,  P.O.  Box  1121,  El 
Dorado,  Kansas  67042-1121-,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission’s  Regulations.  No 
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determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
cogeneration  facility  will  be  located  in 
El  Dorado,  Kansas.  The  facility  will 
consist  of  a  cmnbustion  turbine 
generator  and  an  unfired  heat  recovery 
boiler.  Steam  recovered  from  the  facility 
will  be  used  at  the  Texaco  refinery  for 
thermal  and  mechanical  processes.  The 
maximum  net  power  production 
capacity  of  the  facility  will  be  38.25 
MW.  The  primary  energy  sources  will 
be  refinery-produced  Syngas  and 
natural  gas.  Construction  of  ti)e  facility 
is  expected  to  commence  in  the  first 
quarter  of  1995. 

Comment  date:  Thirty  day's  after  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

32.  Allegheny  Generating  Company  for 
an  Increase  in  Electric  Rates 

IDocket  No.  ER95-144-000| 

Take  notice  that  on  October  28, 1994, 
Allegheny  Generating  Company 
tendered  for  filing  a  request  to  include 
approximately  $11.99  million  in  rate 
base.  The  proposed  change  would 
increase  revenues  firom  jurisdictional 
sales  and  service  by  $1.2  million  based 
on  the  twelve  month  period  ending 
December  31, 1995.  The  proposed 
effective  date  for  the  increased  rates  is 
January  1, 1995.  Copies  of  the  filing 
have  bron  provided  to  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  the  Ohio  Public 
Utilities  Commission  and  all  parties  of 
record. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  emd  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
pnjiestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  wdth  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-29321  Filed  11-28-94;  8:45  ami 
BILLING  CODE  6717-01-P 


(Project  No.  2705-003  Washington) 

Seattle  City  Light;  Intent  To  Prepare  an 
Environmental  Assessment 

November  22, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicensing  of  the 
existing  Newhalem  Creek  Hydroelectric 
Project,  Project  No.  2705-003.  The 
project  is  located  on  Newhalem  Creek  in 
Whatcom  County,  Washington. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  this 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

In  the  EA,  we  will  consider  both  site- 
specific  and  CLunulative  environmental 
impacts  of  the  project  and  reasonable 
alternatives,  and  we  will  include  an 
economic,  and  engineering  analysis. 

A  draft  EA  will  be  issued  and 
circulated  for  review  to  all  interested 
parties.  All  timely  filed  comments  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  the  final  EA.  The 
staffs  conclusions  and 
recommendations  will  then  be 
presented  for  consideration  by  the 
Conunission  in  reaching  its  final 
licensing  decision. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  assist 
the  staff  in  defining  and  clarifying 
issues  to  be  address  in  the  EA. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues, 
may  submit  written  comnrents  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  until 
December  16, 1994. 

All  written  correspondent  e  should 
clearly  show  the  following  caption  on 
the  first  page:  Newhalem  Creek 
Hydroelectric  Project,  FERC  No.  2705- 
003. 

Intervenors — ^those  on  the 
Commission’s  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission’s  rules  of  practice  and 
procedures,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
writh  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 


responsibilities  of  a  particular  resource 
agency,  they  niust  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Any  questions  regarding  this  notice 
may  be  directed  to  John  C^tello,  at 
(202)  219-2914. 

Lois  D.  CashelL 
Secretary. 

(FR  Doc.  94-29281  Filed  11-28-94;  8:45  amj 
BILLING  CODE  6717-01-M 


[Project  Nos.  2232-303,  et  al.) 

Hydroelectric  Applications  [Duke 
Power  Company,  et  al.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspiection: 

la.  Type  of  Application:  Revised 
Shoreline  Management  Plan. 

b.  Project  No.:  2232-303. 

c.  Date  Filed:  October  11, 1994. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Catawba-Wateree 
Project. 

f.  Location:  Lakes  James,  Rhodhiss, 
Hickory,  Norman,  Mountain  Island, 
Wylie,  Fishing  Creek,  Great  Falls,  Rocky 
Creek.  Wateree,  and  Lookout  Shoals 
Lake  in  Burke,  McDowell,  Caldwell, 
Alexander,  Catawba,  Iredell, 
Mecklenburg,  Lincoln,  and  Gaston 
Counties,  N.C.,  and  York,  Lancaster, 
Chester,  Fairfield,  and  Kershaw 
Counties,  S.C. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  Section  791(a)-825(r). 

h.  Applicant  Contact:  Karo)  Mack, 
Duke  Power  Compiany,  Legal 
Department,  422  South  Church  Street, 
Charlotte,  NC  28242-0001,  (704)  382- 
8104. 

i.  FERC  Contact:  Scott  Riedmann, 

(202)  219-0076. 

j.  Comment  Date:  December  23, 1994. 

k.  Description  of  Project:  In 
accordance  with  the  Federal  Energy 
Regulatory  Commission's  Order  dated 
April  14, 1994,  the  Duke  Power 
Company  has  submitted  its  revised 
Shoreline  Management  Plan  for  the 
Catawba-Wateree  Project  The  submittal 
describes  Duke  Power's  shoreline 
management  planning  methodology  and 
explains  the  programs  that  will  be  used 
to  implement  the  Shoreline 
Management  Plan. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

2a.  Type  of  Application:  Recreation 
Plan. 

b.  Project  No.:  10661-015. 

c.  Date  Filed:  October  19, 1994. 

d.  Applicant:  Indiana  Michigan  Power 
Company. 
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e.  Name  of  Project:  Constantine. 

f.  Location:  St.  Joseph  River,  St. 

Joseph  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bruce 
Bennett,  American  Electric  Power 
Service,  One  Riverside  Plaza,  Columbus, 
OH  43215,  (614)  223-2900. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  December  27, 1994. 

k.  Description  of  Project:  Indiana 
Michigan  Power  Company  (IMPC), 
licensee  for  the  Constantine  Project, 
requests  approval  of  a  recreation  plan. 

As  part  of  the  recreation  plan,  IMPC 
requests  approval  of  an  impoundment 
boat  launch  and  related  facilities, 
immediately  west  of  the  headgate 
structure  for  the  Constantine  Project. 

The  impoundment  boat  launch  would 
enhance  the  project’s  recreational 
facilities,  as  it  would  be  the  only 
handicap-accessible  boat  launch  within 
10  miles  of  the  project. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

3a.  Type  of  Application:  Approval  To 
Delete  the  Requirement  for  a  Canoe 
Portage  Facility  From  the  Reusens 
Hydroelectric  Project  License. 

b.  Project  No:  2376—004. 

c.  Date  Filed:  September  16, 1994. 

d.  Applicant:  Appalachian  Power 
Company. 

e.  Name  of  Project:  Reusens 
Hydroelectric  Project. 

f.  Location:  Amherst  and  Bedford 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jim  L. 

Fariss,  Appalachian  Power  Company 
P.O.  Box  2021,  Roanoke,  VA  24022- 
2121, (703)  985-2348. 

i.  FERC  Contact:  Jean  Potvin,  (202) 
219-0022. 

j.  Comment  Date:  December  23, 1994. 

k.  Description  of  Project:  The  licensee 
requests  approval  to  amend  its  license 
and  not  build  a  canoe  portage  path 
around  its  Reusens  power  station. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

4a.  Type  of  Application:  Conduit 
Exemption  (Tendered  Notice). 

b.  Project  No.:  11503-000. 

c.  Date  filed:  October  26, 1994. 

d.  Applicant:  City  of  Soda  Springs. 

e.  Name  of  Project:  Soda  Creek  Project 
No.  4. 

f.  Location:  At  the  new  Kackley  Ditch 
canal,  which  diverts  water  from  Soda 
Creek  near  the  base  of  Soda  dam,  in 
Caribou  County,  Idaho. 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  W.  Lee  Godfrey, 
Director  of  City  Services,  City  of  Soda 
Springs,  9  West  Second  South,  Soda 
Springs,  ID  83276. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202)  219-2843. 

j.  Description  of  Project:  The  existing 
project  consists  of:  (1)  An  intake 
structure  at  the  main  canal;  (2)  a  42- 
inch-diameter,  270-feet-long  welded 
steel  penstock;  (3)  a  powerhouse 
containing  a  single  turbine-generator 
unit  with  a  rated  capacity  of  500 
kilowatts;  and  (4)  a  100-foot-long 
tailrace. 

k.  Under  Section  4.32  Cb)(7)  of  the 
Commission’s  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

5a.  Type  of  Application:  Recreation 
Plan. 

b.  Project  No.:  2666-004. 

c.  Date  Filed:  September  16, 1994. 

d.  Applicant:  Bangor  Hydro-Electric 
Company. 

e.  Name  of  Project:  Medway. 

f.  Location:  West  Branch  of  the 
Penobscot  River,  Penobscot  County, 
Maine. 

g.  Filed  Pursuaht  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Douglas 
Morrell,  P.O.  Box  932,  33  State  Street. 
Bangor,  ME  04401,  (207)  945-5621. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  December  27,  1994. 

k.  Description  of  Project:  Bangor 
Hydro-Electric  Company,  licensee  for 
the  Medway  Project,  requests  approval 
of  a  recreation  plan.  The  licensee 
proposes  to  construct  a  trailer-mounted 
boat  launch,  parking  area,  and  portage 
trail  to  enhance  recreation  access  to  the 
West  Branch  of  the  Penobscot  River. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 


protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”. 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  must  also  be  sent  to 
the  Applicant’s  representatives. 

Dated:  November  23, 1994,  Washington, 
DC. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-29322  Filed  11-28-94;  8:45  am) 
BILLING  CODE  6717-01-P 


[Project  No.  2927-MA] 

Aquamac  Corp.;  Intent  To  File  an 
Application  for  a  New  License 

November  22, 1994. 

Take  notice  that  Aquamac 
Corporation,  the  existing  licensee  for  the 
Aquamac  Hydroelectric  Project  No. 

2927,  filed  a  timely  notice  of  intent  to 
file  an  application  for  a  new  license, 
pursuant  to  18  CFR  16.6  of  the 
Commission’s  Regulations.  The  original 
license  for  Project  No.  2927  was  issued 
effective  November  1, 1960,  and  expires 
September  30, 1999. 

The  project  is  located  on  the 
Merrimac  River  in  Essex  County, 
Massachusetts.  Flows  are  withdrawn 
from  the  South  Canal  of  the  Essex 
Company  so  there  is  no  dam  associated 
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with  this  project.  The  principal  works  of 
the  Aquamac  Project  include  manucilly 
operated  headgates;  a  flve  foot  diameter 
steel  penstock  measuring  215  feet  in 
length;  a  waterwheel  connected  to  a 
generator  with  a  rated  capacity  of  250 
Kw;  transmission  facilities;  an  80-foot- 
long  tailrace;  and  appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  firom  the 
licensee  at  9  South  Canal  Street, 
Lawrence,  Massachusetts  01842. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license,  all 
applications  for  license  for  this  project 
must  be  filed  by  September  30, 1997. 
Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-29276  Filed  11-26-94;  8:45  amj 
BILLINO  CODC  6717-01-M 


[Docket  No.  RP94-96-008] 

CNG  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  22. 1994. 

Take  notice  that  on  November  14, 
1994,  CNG  Transmission  Corporation 
(CNG),  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  in  compliance  with 
the  Commission’s  November  3, 1994, 
order  in  this  docket,  filed  the  following 
tariff  sheets  to  Second  Revised  Volume 
No.  1  of  its  FERC  Gas  Tariff: 

For  effectiveness  in  July  1, 1994: 

Third  Substitute  Alternate  Third  Revised 
Sheet  Nos.  32  &  33  Second  Substitute 
Alternate  Second  Revised  Sheet  Nos.  34, 

35  &  36 

Substitute  First  Revised  Sheet  No.  37 
For  effectiveness  on  October  1, 1994: 

Substitute  Fourth  Revised  Sheet  Nos.  32  &  33 
Substitute  Third  Revised  Sheet  Nos.  35  &  36 

CNG  states  that  the  purpose  of  its 
filing  is  to  comply  with  a  portion  of  the 
Commission’s  November  3  Order  in 
order  to  provide  appropriate  base  tariff 
rates  for  CNG’s  accompanying  filing  in 
Docket  No.  TM95-2-22-001. 

CNG  states  that  copies  of  the  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 


filed  on  or  before  November  30, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-29283  Filed  11-23-94;  8:45  am] 
BILLING  CODE  t717-0t-M 


[Project  No.  2004-MA] 

Holyoke  Water  Power  Company;  Intent 
To  File  an  Application  for  a  New 
License 

November  22. 1994. 

Take  notice  that  Holyoke  Water  Power 
Company,  the  existing  licensee  for  the 
Holyoke  Hydroelectric  Project  No.  2004, 
filed  a  timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission’s 
Regulations.  The  original  license  for 
Project  No.  2004  was  issued  effective 
July  5, 1949,  and  expires  Augu.st  31, 
1999.  - 

The  project  is  located  on  the  ' 
Connecticut  River  in  Franklin, 
Hampshire  and  Hampden  Counties, 
Massachusetts.  The  principal  works  of 
the  Holyoke  Project  include  a  1,020- 
foot-long  masonry  dam  to  elevation 
97.47  NGVD;  a  reservoir  than  extends  25 
miles  upstream;  a  three  level  canal 
system  adjacent  to  the  river  with 
headgates  at  the  dam;  six  separate 
hydroelectric  facilities  named  Hadley 
Falls  Station.  Riverside  Station, 

Boatlock  Station,  Beebe-Holbrook  Units, 
Skinner  Unit  and  Chemical  Units  and, 
except  for  Hadley  Falls  Station  which 
has  an  intake  structure  adjacent  to  the 
canal  headgate  house,  these  facilities 
draw  water  from  the  canal  system;  a 
total  nameplate  capacity  of  43,756  Kw; 
transmission  line  connections;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  1  Canal  Street,  Holyoke,  MA 
01040,  Phone  (413)  536-9428. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 

All  applications  for  license  for  this 


project  must  be  filed  by  Augu.st  31, 
1997. 

Lois  D.  Cashell, 

Secretory. 

[FR  Doc.  94-29280  Filed  11-28-94;  8:45  am] 
BILLING  COOE  6717-01-M 


[Docket  No.  RP95-35-C01] 

K  N  Interstate  Gas  Transmission  Co.; 
Tariff  Filing 

November  22, 1994. 

Take  notice  that  on  November  18, 

1994,  K  N  Interstate  Gas  Transmission 
Co.  (KNl)  tendered  for  filing  Substitute 
Original  Sheet  No.  4  to  First  Revised 
Volume  No.  1-C.  KNI  states  that  it  is 
submitting  Substitute  Original  Sheet  No. 
4  in  order  to  correct  certain  clerical 
errors  contained  In  Original  Sheet  No.  4 
to  First  Revised  Volume  No.  1-C,  which 
was  filed  with  the  Commission  on 
November  2, 1994. 

KNI  also  requests  that,  as  with  the 
November  2, 1994,  filing  the  tendered 
sheet  be  accepted  for  filing  and 
permitted  to  become  effective  on 
December  2, 1994. 

Finally’,  KNI  requests  that  the 
Commission  grant  any  waivers  that  it 
deems  necessary  to  accept  and  procx^ 
this  filing. 

KNI  states  that  copies  of  the  filing 
were  served  upon  each  person 
designated  on  the  official  service  list 
cmnpiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  November  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wdll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pu'blic  Reference 
Room. 

Lots  D.  Cashell, 

Secretary. 

IFR  Doc.  94-29287  Filed  11-28-94;  8:45  am| 
BILLING  CODE  6717-01-M 
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[Project  No.  2032-WYl 

Lower  Valley  Power  &  Light,  Inc.; 

Intent  To  File  an  Application  for  a  New 
License 

November  22, 1994. 

Take  notice  that  Lower  Valley  Power 
&  Light,  Inc.,  the  existing  licensee  for 
the  Strawberry  Hydroelectric  Project  No. 
2032,  filed  a  timely  notice  of  intent  to 
file  an  application  for  a  new  license, 
pursuant  to  18  CFR  16.6  of  the 
Commission’s  Regulations,  The  original 
license  for  Project  No.  2032  was  issued 
effective  October  1, 1949,  and  expires 
September  30, 1999. 

The  project  is  located  on  Strawberry 
Creek  in  Lincoln  Coimty,  Wyoming.  The 
principal  works  of  the  Strawberry 
Project  include  a  reinforced  concrete 
gravity  dam,  110  feet  long  and  22  feet 
high;  a  2.5  acre  impoundment;  2.3  miles 
of  36  inch  diameter  steel  penstock;  a  60- 
foot-long,  32-foot-wide  reinforced 
I  ■  concrete  powerhouse  containing  three 
500  Kw  generators;  a  substation  and 
transmission  line  connection;  and 
;  appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  345  North  Washington 
Street,  P.O.  Box  188,  Afton,  Wyoming 
83110. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license.  ~ 
All  applications  for  license  for  this 
project  must  be  filed  by  September  30, 
1997. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-29278  Filed  11-28-94;  8;45  am] 
BILLIHO  CODE  S717-01-M 


[Project  No.  2928— MA] 

Merrimac  Paper  Company,  Inc.;  Intent 
To  File  an  Application  for  a  New 
License 

November  22, 1994. 

Take  notice  that  the  Merrimac  Paper 
Company,  Inc.,  the  existing  licensee  for 
the  Merrimac  Hydroelectric  Project  No. 

/  2928, -filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant* 
to  18  CFR  16.6  of  the  Commissions 
Regulations.  The  original  license  for 
Project  No.  2928  was  issued  effective 
December  1, 1949,  and  expires 
November  30, 1999. 

The  project  is  located  on  the 
Merrimac  River  in  Essex  County,  - 


Massachusetts.  Flows  are  withdrawn 
from  the  South  Canal  of  the  Essex 
Company  so  there  is  no  dam  associated 
with  the  project,  only  headgate 
structures.  The  principal  works  of  the 
Merrimac  Project  include  Unit  No.  Ira 
steel  penstock  270  feet  long  and  5  feet 
in  diameter;  a  waterwheel  and  138  Kw 
generator;  and  an  18-foot-long  trailrace; 
Unit  No.  2:  a  steel  penstock  270  feet 
long  and  6  feet  4  inches  in  diameter;  a 
waterwheel  and  400  Kw'  generator;  and 
a  15-foot-long  tailrace;  Unit  No.  3;  a 
steel  penstock  250  feet  long  and  8  feet 
9  inches  in  diameter;  a  waterwheel  and 
550  Kw  generator;  and  an  80-foot-long 
tailrace;  all  units  have  transtnission  line 
connections  and  appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  9  South  Canal  Street, 
Lawrence,  Massachusetts  01842, 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 

All  applications  for  license  for  this 
project  must  be  filed  by  November  30, 
1997. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-29282  Filed  11-28-94;  8:45  am! 
BILUNG  CODE  6717-Of-M 


[Docket  Nos.  CP85-8414D00  and  RP95-49-  , 
000] 

Northwest  Alaskan  Pipeline  Company; 
Application  and  Tariff  Changes 

November  22, 1994. 

Take  notice  that  on  November  16, 
1994,  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan),  filed  in 
Docket  No.  CP95-84-000,  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Section  9  of  the 
Alaska  Natural  Gas  Tran.sportation  Act 
of  1976  and  tendered  for  filing  in  Docket 
No.  RP94-4 9-000,  the  following 
revisions  to  Rate  Schedule  X-4  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2: 

Tariff  and  Sheet  No. 

X-4  Original  Sheet  Nos.  400— 490, 

-  Replacing  Sheets  Nos.  400-478 
By  said  application  Northwest 
Alaskan  seeks  to  partially  abandon  the 
sales  to  Pacific  Interstate  Transmission 
Company  (PITCO)  (i.e.,  abandon  for  the 
period  subsequent  to  October  31,  2003) 
of  a  daily  average  of  240,000  Mcf  of 
Canadian  natural  gas  transported 
through  the  Western  Leg  of  the  Alaskan 


Natural  Gas  Transportation  System 
(ANGTS)  previously  authorized  by  the 
Commission  in  Docket  No.  CP78-123,  et 
al. 

Northwest  Alaskan  states  that  the 
proposed  partial  abandonment  and  tariff 
revisions  to  Rate  Schedule  X-4 
implement,  in  part,  a  broader 
transaction  which  is  intended  to 
restructure  the  arrangements  among 
Northwest  Alaskan,  its  supplier,  Pan- 
Alberta  Gas  Ltd.  (Pan-Alberta)  and  its 
purchaser,  PITCO.  The  proposed  Rate 
Schedule  X— 4  tariff  revisions  provide,  in 
summary,  for  a  revision  of  the 
Commodity  Charge  portion  of  the  price 
to  result  in  a  net  back  price  and  a 
reduction  of  the  term  of  the  purchase 
and  sale  agreements  by  nine  years  (i.e., 
fi’om  Octo^r  31,  2012  to  October  31, 
2003). 

•The  partial  abandoniirent  approval 
and  the  tariff  revisions  would  become 
effective  on  the  first  day  of  the  first 
month  following  the  day  on  which  the 
Satisfaction  of  the  Conditions  Precedent 
to  closing  occoirs  in  accordance  with  the 
Closing  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214.  All  such  petitions 
and  protests  should  be  filed  on  or  before* 
November  30, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  b»* 
taken,  but  wUl  not-serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome'a  party 
must  file  a  petition  to  intervene.  Q)pies 
of  these  two  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary’. 

IFR  Dor.  94-29277  Filed  11-28-94.8:45  am! 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-407-001] 

Mississippi  River  1  ransmisslon 
Corporation;  Compliance  Filing 

November  22.  1994. 

Take  notice  that  on  November  14, 
1994,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  a 
filing  in  compliance  with  the 
Commission’s  Order  dated  October  28, 
1994  in  Docket  No.  RP94— 407-000. 

MRT  states  that  this  filing  contains 
the  required  information  in  accordance 
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with  the  directives  of  the  above- 
mentioned  order. 

MRT  requests  that  the  Commission 
accept  the  filing  as  being  in  compliance 
with  the  Commission’s  Order  dated 
October  28, 1994  in  Docket  No.  RP94- 
407-000. 

MRT  further  states  that  copies  of  the 
filing  are  being  served  on  all  parties  of 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedures  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  30, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-29286  Filed  11-28-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-385-001] 

Northern  Natural  Gas  Company; 
Compliance  Filing 

November  22, 1994. 

Take  notice  that  on  October  17, 1994, 
Northern  Natural  Gas  Company 
(Northern)  filed  supporting 
documentation  for  its  September  1, 

1994,  filing  to  comply  with  the 
September  30, 1994,  Commission  order 
in  Docket  No.  RP94-385-000. 

Northern  states  that  copies  of  non 
privileged  supporting  documentation 
has  been  mailed  to  each  of  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  November  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-29285  Filed  11-28-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-1 04-003] 

Overthrust  Pipeline  Company; 
Compliance  Filing 

November  22, 1994. 

Take  notice  that  on  November  18, 

1994,  Overthrust  Pipeline  Company, 
tendered  for  filing  and  acceptance  to  be 
effective  November  1, 1994,  tariff  sheets 
to  Original  Volume  No.  1  and  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff  as  listed  below: 

Original  Volume  No.  1 
Fifth  Revised  Sheet  No.  2 
Substitute  Sixteenth  Revised  Sheet  No.  6 
Substitute  Second  Revised  Sheed  Nos.  8,  40 

and  41 

Second  Revised  Sheet  No.  16 
First  Revised  Volume  No.  1-A 
Substitute  First  Revised  Sheet  Nos.  4,  5, 12, 

21,  and  76 

Second  Revised  Sheet  Nos.  30  and  77 
First  Revised  Sheet  Nos.  34  and  35 
Original  Sheet  No.  35A 
Second  Substitute  First  Revised  Sheet  No.  70 

Overthrust  states  that  the  proposed 
tariff  sheets,  which  were  filed  in 
compliance  with  the  Commission’s 
October  24, 1994,  letter  order  in  docket 
Nos.  RP94-104-001,  -002,  (1)  revised 
the  statements  of  rates  to  reflect  the 
rates  and  billing  determinants  set  out  in 
Overthrust’s  settlement  proceeding,  (2) 
eliminate  the  Annual  Charge 
Adjustment  surcharge  provision,  (3) 
revise  the  interest  adjustment  provision 
to  allow  Overthrust  to  recover  the 
amortization  and  carrying  costs  on  the 
unamortized  balance  of  Overthrust’s 
debt-acquisition  costs,  and  (4)  reflect 
that  100  percent  of  all  interruptible 
revenues,  net  of  variable  costs,  received 
by  Overthrust  will  be  credited  to  firm 
transportation  customers,  calculated  pro 
rata  based  on  each  shipper’s  reservation- 
charge  payments. 

In  addition.  Overthrust  explains  that 
the  tables  of  contents  have  been  revised 
and  certain  tariff  sheets  have  been 
reserved  for  future  use  as  necessitated 
by  the  proposed  tariff  revisions. 

Overthrust  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
jurisdictional  customers  as  well  as  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  385.211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  30, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.,i^pies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-29284  Filed  11-28-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Project  No.  2897-ME] 

S.D.  Warren  Company;  Intent  To  File 
an  Application  for  a  New  License 

November  22, 1994. 

Take  notice  that  S.D.  Warren 
Company,  the  existing  licensee  for  the 
Saccarappa  Hydroelectric  Project  No. 
2897,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission’s 
Regulations.  The  original  license  for 
Project  No.  2897  was  issued  effective 
April  1, 1962,  and  expires  October  1, 
1999. 

The  project  is  located  on  the 
Presumpscot  River  in  Cumberland 
County,  Maine.  The  principal  works  of 
the  Saccarappa  Project  include  a  12- 
foot-high,  102-foot-long  spillway  and  a 
10-foot-high,  220-foot-long  spillway, 
separated  by  an  island  midstream,  both 
of  concrete  construction  and  each  with 
a  crest  elevation  69.95  feet  m.s.l.;  an 
intake  channel  380  feet  long  and  36  feet 
wide  cut  into  bedrock:  a  forebay;  a 
powerhouse  of  masonry  construction 
with  a  total  installed  capacity  of  1,350 
kW;  a  345-foot-long  tailrace  channel 
formed  by  a  33-foot-high  guard  wall;  a 
transmission  line  extending  one  mile  to 
the  Licensee’s  paper  making  plant;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  89  Cumberland  Street,  P.O. 
Box  5000,  Westbrook,  Maine  04098- 
1597. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
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All  applications  for  license  for  this 
project  must  be  filed  by  October  1, 1997. 
Lois  D.  Casheli, 

Secretary. 

|FR  Doc.  94-29279  Filed  11-28-94;  8:45  am] 
BtLUNG  CODE  S717-01-M 


Office  of  Hearing  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  September  19  Through  September 
23. 1994 

During  the  week  of  September  19 
through  September  23, 1994,  the 


appeals  and  applications  for  exception 
or  other  relief  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions- inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
C.F.R.  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  November  21, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  September  19  through  September  23, 1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Sept.  16. 1994 

Olympic  Oil  Co.,  Inc.,  Delano,  MN  . . 

LEE-0160 

Exception  to  the  reporting  requirements.  If  granted:  Olynv 
pic  Oil  Co.,  Inc.  would  not  be  required  to  file  Form  EIA- 
782B  “Resellers’/Retailers’  Monthly  Petroleum  Products 
Sales  Report.” 

Sept.  16. 1994 

UA.  Plumbers  and  Pipefitters  Local  #36. 
Buffalo.  NY. 

LFA-0421 

Appeal  of  an  Information  request  denial.  If  granted:  U.A. 
Plumbers  and  Pipefitters  Local  #36  would  receive  a 
waiver  of  all  fees  incurred  in  the  processirvg  of  their 
Freedom  of  Information  Act  request  for  documents  con¬ 
cerning  the  West  Valley  Demonstration  Project. 

Sept.  19,  1994 

Calhoun  County  Commission,  Memphis, 
TN. 

RR272-172 

Request  for  ModificatiorVrecission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94105,  issued  to  Calhoun 
County  Commission  would  be  modified  regarding  the 
firm's  application  for  refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

Sent.  19,  1994 

Chatman  Foods,  Inc.,  Memphis.  TN  . 

RR272-176 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-941 12,  issued  to  Chatman 
Foods,  Inc.  would  be  modified  regarding  the  firpr’s  ap¬ 
plication  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Sept.  19.  1994 

Harrisburg  Dairies,  Inc.,  Memphis,  TN . 

RR272-175 

1 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94112,  issued  to  Harris¬ 
burg  Dairies,  Inc.  would  be  modified  regarding  the 
firm’s  application  for  refund  submitted  in  the  Crude  OH 
refund  proceeding. 

Sept  19.  1994 

J.E.  Baker  Co.,  Memphis,  TN . . . 

RR272-177 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94112,  issued  to  J.E. 
Baker  Co.  would  be  modified  regarding  the  firm’s  appli¬ 
cation  for  refund  submitted  in  the  Crude  Oil  refund  pro¬ 
ceeding. 

Sept.  19,  1994 

« 

Lewis  Tree  Service,  Inc.,  Memphis,  TN . 

RR272-179 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94125,  issued  to  Lewis 
Tree  Service,  Inc.  would  be  modified  regarding  the 
firm’s  application  for  refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

Sept.  19.  1994 

Mine  Safety  Appliances  Company,  Mem¬ 
phis,  TN. 

RR272-174 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94110.  issued  to  Mine 
Safety  Appliances  Company  would  be  modified  regard¬ 
ing  the  firm’s  application  for  refund  submitted  in  the 
Crude  Oil  refund  proceeding. 

Sept.  19,  1994 

Newark  Lumber  Company,  Newark,  DE  . 

RR300-259 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  15,  1994  Dismissal, 
Letter,  Case  No.  RR30O-259,  issued  to  Newark  Lum¬ 
ber  Company  would  be  modified  regarding  the  firm’s 
application  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  September  19  through  September  23, 1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Sept.  19,  1994 

Painters  District  Council  No.  55,  Portland, 
OR. 

LFA-0422 

Appeal  of  an  information  request  denial.  If  granted:  The 
July  22,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Bonneville  Power  Administration  would 
be  rescinded,  and  Painters  District  Council  No.  55 
would  receive  access  to  any  additional  records  which 
exist  but  which  were  not  provided. 

Sept.  19.  1994 

Pozzi  Brothers  T ransfer,  Memphis,  TN . 

RR272-171 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1992  Decision 
and  Order,  Case  No.  RR272-171,  issued  to  Pozzi 
Brothers  Transfer  would  be  modified  regarding  the 
firm's  application  for  refurxf  submitted  in  the  Crude  Oil 
refund  proceeding. 

Sept.  19.  1994 

Sheridan  Corporation.  Memphis,  TN . 

RR272-178 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1992  Decision 
and  Order,  Case  No.  RR272-94123,  issued  to  Sheri¬ 
dan  Corporation  would  be  modified  regarding  the  firm's 
application  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Sept.  19.  1994 

St.  Michael’s  College,  Memphis,  TN  . 

RR272-173 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1992  Decision 
and  Order,  Case  No.  RR272-94106  issued  to  St.  Mi¬ 
chael's  College  would  be  rrxxjified  regarding  the  firm's 
application  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Sept.  20, 1994 

Dale  N.  Tweweek,  Upper  Arlington,  OH  . 

LFA-0423 

Appeal  of  an  information  request  denial.  If  granted:  The 
August  4,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Office  of  Engineering,  Operations,  Secu¬ 
rity  and  Transition  Support  Defense  Programs  would  be 
rescinded,  and  Dale  N.  Tweweek  would  receive  access 
to  reports  on  chemical  incompatability  prepared  by 
Battelle  Merrwrial  Institute. 

Sept.  20. 1994 

Farm,  Fuel  and  Feed,  Kuna,  ID  . 

LEE-0164 

Exception  to  the  reporting  requirements.  If  granted:  Farm, 
Fuel  and  Feed  would  not  be  required  to  file  Form  EIA- 
782B  Reseller's/Retailer's  Monthly  Petroleum  Products 
Sales  Report. 

Sept.  20.  1994 

Farmers  Union  Coop  Oil  Co.,  Perley,  MN  ... 

LEE-0162 

Exception  to  the  reporting  requirements.  If  granted:  Farm¬ 
ers  Union  Coop  Oil  Co.  would  not  be  required  to  file 
Form  EIA-782B  Reseller's/Retailer's  Monthly  Petroleum 
Products  Sales  Report. 

Sept.  20,  1994 

Homer  Tesoro  Service,  Home,  AK . 

LEE-0165 

Exception  to  the  reporting  requirements.  If  granted: 
Homer  Tesoro  Service  would  not  be  required  to  file 
Form  EIA-782B  Reseller's/Retailer's  Monthly  Petroleum 
Product  Sales  Report. 

Sept.  20.  1994 

Pierce  Oil  Company,  Price,  UT  . 

LEE-0163 

Exception  to  the  reporting  requirements.  If  granted:  Pierce 
Oil  Company  would  not  be  required  to  file  Form  EIA- 
782B  Reseller's/Retailer's  Monthly  Petroleum  Products 
Sales  Report. 

Sept.  21.  1994 

Alouquerque  Operations  Office,  Albuquer¬ 
que,  NM. 

VSO-0002 

Request  for  hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  employed  at  a  sub-contractor  to  Los  Ala¬ 
mos  National  Laboratory  would  receive  a  hearing  under 
10  C.F.R.  Part  710. 

Sept.  21,  1994 

Loop's  Airport  Texaco,  Pacific  Grove,  CA  ... 

RR321-167 

Request  for  modification/rescission  in  the  Texaco  refund 
proceeding.  If  granted:  the  July  20,  1994  Decision  and 
Order,  Case  No.  RF321-21005,  issued  to  Loop's  Air¬ 
port  Texaco  would  be  modified  regarding  the  firm's  ap¬ 
plication  for  refund  submitted  in  the  Texaco  refund  pro¬ 
ceeding. 

Sept.  23, 1994 

Cash  and  Sons  L-P  Gas  Co.,  Inc.,  Warren, 
AR. 

LEE-0166 

Exception  to  the  reporting  requirements.  If  granted:  Cash 
and  Sons  L-P  Gas  Co.,  Inc.  would  not  be  required  to 
file  Form  EIA-782B  “Resellers'/Retailers'  Monthly  Pe¬ 
troleum  Products  Sales  Report.” 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  September  19  through  September  23, 1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Sept.  23,  1994 

In  Defense  of  Animals,  Harrisburg,  PA  . 

LFA-0424 

Appeal  of  an  information  request  denial.  If  granted:  The 
July  26,  1994  Freedom  of  Information  Request  Denial 
issued  to  In  Defense  of  Animals  would  be  rescinded, 
and  In  Defense  of  Animals  would  receive  access  to  a 
comprehensive  list  of  alt  recent  arxJ  current  U.S.  De¬ 
partment  of  Energy  Contracts  and/or  Grants  for  re¬ 
search  conducted  on  nonhuman  animals  at  U.S.  De¬ 
partment  of  Energy  Facilities  and  research  on 
nonhuman  animals  conducted  extramurally  but  spon¬ 
sored  by  the  U.S.  Departrrrent  of  Energy. 

Sept.  23,  1994 

Robert  D.  Heitmann,  Brookville,  MD  . 

LFA-0425 

Appeal  of  an  information  request  denial.  If  granted:  The 
September  16,  1994  Freedom  of  Information  Request 
Denial  issued  to  Robert  D.  Heitmann  would  be  re¬ 
scinded  and  a  further  search  would  be  conducted  for 
information  concerning  a  U.S.  Air  Force  radiation  sur¬ 
vey  which  was  allegedly  sent  to  Sandia  National  Lab¬ 
oratories. 

Refund  Applications  Received 


Date  received 

Name  of  refund  proceeding/name  of  refund  application 

Case  No. 

8/22/94  . 

Villas  de  Navarra  Service  . 

RF321-21035 

9/20/94  . 

Amoco  Oil  Company . .- . 

RF339-22 

9/22/94  . 

Coleman’s  Clark  Service  . 

RF342-327 

9/23/94  . 

Westchester  Boces . 

RF272-99149 

9/23/94  . 

Raleigh  County,  WV  . 

RF272-99150 

9/23/94  . 

Grant  County,  KY  . 

RF272-99151 

9/26/94  . . . 

Agway  Petroleum  Corporation . 

RF345-30 

9/27/94  . 

Melchier  Armstrong  Dessau,  Inc  . 

RF272-255 

[FR  Doc.  94-29365  Filed  11-28-94;  8:45  am] 
BILLING  CODE  6450-01-P 


Notice  of  Cases  Filed  During  the  Office 
of  Hearings  and  Appeals  Week  of 
September  26  through  September  30, 
1994 

During  the  Week  of  September  26 
through  September  30, 1994,  the 
appeals  and  applications  for  exception 


or  other  relief  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
C.F.R.  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 


[Week  of  September  26  through  September  30, 1994] 


Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

Sept.  26,  1994 

Lambert  Oil  Co.,  Inc.,  Sapulpa,  OK . 

RR272-180 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  29,  1994  Decision 
arxj  Order,  Case  No.  RF272-97063,  issued  to  Lambert 
Oil  Co.,  Inc.  would  be  modified  regarding  the  firm’s  ap¬ 
plication  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Sept.  26,  1994 

National  Helium  Corporation/New  Jersey, 
Newark,  NJ. 

RM3-271 

Request  for  modification/rescission  in  the  National  Helium 
Corporation  refund  proceeding.  If  granted:  The  April  23, 
1987  Decision  and  Order,  Case  No.  RM3-62,  issued  to 
New  Jersey  would  be  modified  regarding  the  firm’s  ap¬ 
plication  for  refund  submitted  in  the  National  Helium 
Corporation  refund  proceeding. 

Sept.  26,  1994 

Ronald  Sorri,  Medford,  OR . 

LWX-0014 

Supplemental  case  involving  whistleblower  proceeding.  If 
granted:  Ronald  Sorri  would  receive  attorney’s  fees  and 
costs  incurred  in  bringing  his  whistleblower  complaint 
under  10  C.F.R.  Part  708. 
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UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  September  26  through  September  30, 1994) 


Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

Sept  26,  1994 

Savannah  River  Operations  Office,  Aiken, 
SC. 

VSO-0003 

Request  for  hearing  under  10  CF.R.  Part  710.  If  granted; 
An  individual  employed  by  a  sub-contractor  to  Savan¬ 
nah  River  Operations  Office  would  receive  a  hearing 
under  10  C.F.R.  Part  710. 

Sept.  30,  1994 

Cowles  PuWisNng  Company,  Spokane,  WA 

LFA-0427 

Appeal  of  an  information  request  deinal.  If  granted:  The 
September  20,  1994  Freedom  of  Information  Request 
Denial  issued  by  the  Richland  Operations  Office  would 
be  rescinded,  and  Cowles  Publishing  Company  would 
receive  access  to  certain  Department  of  Energy  infor¬ 
mation. 

Sept.  3C,  1994 

Physicians  for  Social  Responsibility  Inc.,  St. 
Louis,  MO. 

LFA-0426 

Appeal  of  an  information  request  denial.  If  granted:  Thd 
August  26,  1994  Freedom  of  Information  Request  De¬ 
nial  issued  by  the  Freedom  of  Information  and  Privacy 
Acts  Branch,  Reference  and  Information  Management 
Division  would  be  rescinded,  and  Physicians  for  Social 
Responsibility  Inc.  would  receive  access  to  certain  De¬ 
partment  of  Energy  information. 

Aug.  9,  1994  ... 

Randy’s  Texaco,  Lake  Jackson,  TX . 

RR321-166 

Request  for  modification/rescission  in  the  Texaco  refund 
proceeding.  If  granted;  The  July  27,  1994  Dismissal 
Letter,  Case  No.  RR321-166,  issued  to  Randy's  Tex¬ 
aco  would  be  modified  regarding  the  firm’s  application 
for  refund  submitted  in  the  Texaco  refurxl  proceeding. 

Refund  Applications  Received 

Date  received 

Name  of  refund  proceeding/name  of  refurKf  application 

Case  No. 

9/27/94  . . . . 

9/27/94  . . 

Casino  Texaco . . . . . 

Rainey’s  Texaco  _ _ _ , . 

RF321-21036 

RF321-21037 

RC272-256 

RA272-61 

9/27/94  . . 

Ray  w,  Maiin  Co  . . .  . . .  . 

9/29/94  . 

Sherwin  Irxlustries,  Irx:  . 

IFR  Doc.  94-29368  Filed  11-28-94;  8:45  am] 
BILLtNG  CODE  6450-01-P-M 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  October  17  Through  October  21, 
1994 

During  the  week  of  October  17 
through  October  21, 1994,  the  appeals 
and  applications  for  exception  or  other 


relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
C.F.R.  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  November  21, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  October  17  through  October  21 , 1994) 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Oct.  18,  1994  .. 

Kenny  Larson  Oil  Company,  Seattle . 

VEF-0002 

Implementation  of  special  refund  procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  would  implement 

Special  Refund  Procedures  pursuant  to  10  C.F.R.  Part 
205  Subpart  V,  in  connection  with  September  21,  1981 
Consent  Order  entered  into  with  Kenny  Larson  Oil 
Company. 

Oct.  18,  1994  .. 

Mockabee  Gas  and  Fuel  Oil  Company, 
Upper  Marlboro,  MD. 

i 

VEF-0001 

Implementation  of  special  refund  procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  would  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.  Part 
205  Subpart  V,  in  connection  with  April  10,  1985  Modi¬ 
fied  Remedial  Order  issued  to  Mockabee  Gas  and  Fuel 
Oil  Company  for  violations  of  the  mandatory  petroleum 
price  allocation  regulations  related  to  Mockabee’s  sales 
of  refined  petroleum  products  during  the  period  Novem¬ 
ber  1973  through  December  1975. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Week  of  October  17  through  October  21, 1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Oct.  18,  1994  .. 

Robert  Heitmann,  Brookeville,  MD . 

VFA-0005 

Appeal  of  an  information  request  denial.  If  granted:  The 
October  5,  1994  Freedom  of  Information  Request  De¬ 
nial  issued  by  the  Freedom  of  Information  and  Privacy 
Acts  Branch,  Reference  and  Information  Management 
Division,  would  be  rescinded,  and  Robert  Heitmann 
would  receive  access  to  certain  Department  of  Energy 
information. 

Oct.  20,  1994  .. 

Parnum  Paving,  Inc.,  Santa  Barbara,  CA  ... 

RR272-181 

Request  for  modification/rescission  in  the  crude  refund 
proceeding.  If  Granted.  The  July  14, 1994  Decision  and 
Order,  Case  Number  RF272-92305,  issued  to  Parnum 
Paving,  Inc.  would  be  modified  regarding  the  firm’s  ap¬ 
plication  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Oct.  19,  1994  .. 

Albuquerque  Operations  Office,  Albuquer¬ 
que,  NM. 

VSO-0005 

Request  for  hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  employed  at  Albuquerque  Operations  Of¬ 
fice  would  receive  a  hearing  under  10  C.F.R.  Part  710. 

Sept.  19.  1994 

Frontier  Petroleum  Company,  Stoughton, 
MA. 

225-45 

Request  for  modification/rescission  in  the  Mobil  refund 
proceeding.  If  granted:  The  October  26,  1988  Decision 
and  Order,  Case  No.  RF225-10003,  issued  to  Frontier 
Petroleum  Company  would  be  nrxxJified  regarding  the 
firm’s  application  for  refund  submitted  in  the  Mobil  re¬ 
fund  proceeding. 

Sept.  9.  1994  .. 

Little  America  Refining  Company, 
Stoughton,  MA. 

RR195-4 

Request  for  modification/rescission  in  the  true  refund  pro¬ 
ceeding.  If  granted.  The  March  11,  1993  Dismissal  Let¬ 
ter,  Case  No.  RR1 95-3,  issued  to  Little  America  Refin¬ 
ing  Company  would  be  modified  regarding  the  firm's 
application  for  refund  submitted  in  the  true  refund  pro¬ 
ceeding. 

(FR  Doc.  94-29366  Filed  11-28-94;  8:4.5  am] 
BILUNG  CODE  645<M)1-P 


Notice  of  Cases  Filed  During  the  Week 
of  October  24  Through  October  28, 
1994 

During  the  week  of  October  24 
through  October  28, 1994,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  November  21, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  October  24  through  October  28,  1994] 


Date 

Name  and  location 
of  applicant 

Case  No. 

Type  of  submission 

Oct.  25,  1994  . 

Murphy  Oil  Corp./ 
Murphy  Oil  USA 
Inc.,  Wilmington, 
DE. 

VEF-0003 

Implementation  of  Special  Refund  Procedures.  If  granted:  The  Office  of  Hear¬ 
ings  and  Appeals  would  implement  Special  Refund  Procedures  pursuant  to 
10  CFR  Part  205  Subpart  V,  in  connection  with  July  15,  1994  Consent 
Order  entered  into  with  Murphy  Oil  Corp. 

Oct.  26,  1994  . 

Dennis  J. 

McQuade,  Knox¬ 
ville,  TN. 

VFA-0006 

Appeal  of  an  information  request  denial.  If  granted:  The  September  1993 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  Equal  Em¬ 
ployment  Opportunity  would  be  rescinded,  and  Dennis  J.  McQuade  would 
receive  access  to  certain  DOE  information. 

Oct.  27,  1994  . 

Brenda 
Wolfenbarger, 
Maryville,  TN. 

VFA-0007 

Appeal  of  an  information  request  denial.  If  granted:  The  July  22,  1994  Free¬ 
dom  of  Informatiori  Request  Denial  issued  by  the  Oak  Ridge  Operations  Of¬ 
fice  would  be  rescinded,  and  Brenda  Wolfenbarger  would  receive  access  to 
work  records  of  William  kH.  Richards. 
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LfST  OF  Cases  REcervED  by  Office  of  Hearings  and  Appeals— Continued 

[Week  of  October  24  through  October  28,  1994] 


Date 

Name  and  location 
of  applicant 

Case  No. 

Type  of  submission 

Oct.  28.  1994  _ 

Gtizen  Action. 
Washington,  DC. 

VF/W0008 

Appeal  of  an  information  request  denial.  If  granted:  The  September  16.  1994 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  Policy,  Plan¬ 
ning  and  Program  Evaluation  would  be  rescinded,  arxi  Citizen  Action  would 
receive  access  to  copies  of  testimony  by  former  Principal  Deputy  Secretary 
for  Internal  Affairs  George  Bradley,  Jr.,  and  by  Former  Assistant  Secretary 
for  International  Affairs  Helmut  Merklein. 

Aug.  11. 1994  . 

City  of  El  Cajon,  El 
Cajon,  CA. 

RR272-182 

Mocfification/rescission  in  the  crude  oil  refund  proceeding.  If  granted:  The  Au¬ 
gust  4, 1994  Decision  and  Order,  Case  No.  RF272-86717,  issued  to  City  of 
El  Cajon  would  be  modified  regarding  the  firm’s  application  for  refund  sub¬ 
mitted  in  the  Crude  Oil  Refund  Proceeding. 

Date  received 

Name  of  refund  proceeding/name  of  refund  application 

Case  No. 

OS-tO  94  . . . . . . . . 

Skip  &  Paula’s  Texaco  . . . 

RF321-21038 

RF321-21039 

RF300-21812 

RA272-62 

Curran’s  Texaco  . . . 

10-25.94  . . . . . . 

St.  Andrevrs  Gulf . 

Clinton  Milk  Co  . 

IFR  Doc.  94-29^67  Filed  11-28-94:  8:45  am) 
BILLING  CODE  •450-ei-P 


Notice  of  Issuance  of  Decrstons  and 
Orders  During  the  Week  of  September 
26  Through  September  30, 1994 

During  the  week  of  September  26 
through  September  30, 1994,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
Filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeals 

Federal  Sources,  Inc.,  9/26194,  LFA- 
0413 

Federal  Sources,  Inc.  (FSI)  filed  an 
Appeal  from  a  partial  denial  by  the 
Office  of  Placement  and  Administration 
(OPA)  of  Headquarters  Procurement 
Operations  of  the  Department  of  Energy 
(DOE)  of  a  request  for  information 
which  was  submitted  under  the 
Freedom  of  Information  Act.  The  OPA 
had  released  to  FSI  a  redacted  copy  of 
the  requested  document,  which 
contained  information  relating  to  a 
procurement  that  has  not  yet  been 
completed.  In  considering  the  Appeal, 
the  DOE  found  that  the  OPA  had 
properly  withheld  from  FSI  the 
remainder  of  the  document,  which 
contained  source  selection  information 
as  defined  by  the  Procurement  Integrity 
Act.  Because  the  Procurement  Integrity 
Act  is  a  statute  of  exemption  as 
contemplated  by  the  Freedom  of 


Information  Act,  the  Appeal  was 
denied. 

Mid-Missouri  Nuclear  Weapons  Freeze, 

Inc.,  9/26/94,  LFA-0414 

Mid-Missouri  Nuclear  Weapons 
Freeze,  Inc.  filed  an  Appeal  from  a 
determination  issued  to  it  on  July  29, 
1994  by  the  Director  of  the  Contracts 
Division  (Director)  of  the  Chicago 
Operations  Office  of  the  Department  of 
Energy  (DOE).  The  Appeal  involved  a 
Freedom  of  Infcurmation  Act  request  for 
documents  relating  to  a  study  allegedly 
done  involving  the  Integral  Fast  Reactor. 
In  his  determination,  the  Director  stated 
that  responsive  documents  could  not  be 
found.  In  considering  the  Appeal,  the 
IX)E  confirmed  the  possible  existence  of 
documents  responsive  to  the  appellant’s 
request.  Accordingly,  the  DOE 
remanded  the  case  to  the  Director  for  a 
search  of  the  DC®  Oak  Ridge  Operations 
Office  and  the  DOE  Office  of  Nuclear 
Energy. 

Request  for  Exception 

Woodman-Iannitti  Oil  Company,  9/27/ 
94,  LEE-0104 

Woodman-Iannitti  Oil  Company 
(Woodman-Iannitti)  filed  an  Application 
for  Exception  from  the  Energy 
Information  Administration  requirement 
that  it  file  Form  EIA-23,  the  “Annual 
Survey  of  Domestic  Oil  and  Gas 
Reserves.”  In  considering  this  request, 
the  DOE  tentatively  found  that  the  firm 
w'as  not  experiencing  serious  hardship, 
gross  inequity,  or  unfair  distribution  of 
burdens  from  this  filing  requirement, 
and,  on  May  3, 1994,  issued  a  Proposed 
Decision  and  Order  determining  that  the 
exception  request  should  be  denied.  A 


Statement  of  Objections  was  filed  on 
May  10, 1994.  In  its  Objections, 
Woodman-Iannitti  provided  fuller 
information  to  show  that  as  a  result  of 
declining  production,  financial 
problems  and  a  shortage  of  staff,  the 
firm  was  disproportionately  burdened 
by  the  requirement  to  file  Form  ElA-23. 
In  considering  these  Objections,  the 
DOE  found  that  Woodman-Iannitti  was 
experiencing  an  unfair  distribution  of 
burdens.  Accordingly,  the  DOE  issued  a 
final  Decision  and  Order  granting 
Woodmein-Iannitti’s  Application  for 
Exception. 


Alameda  Chevron,  et.  al.,  9/26/94,  LEF- 
0093,  et  al. 

The  Department  of  Energy  issued  a 
Decision  and  Order  setting  forth  the 
procedures  for  the  disbursement  of 
$83,847.58  that  it  received  as  a  result  ot 
a  Remedial  Order  issued  to  Alameda 
Chevron  and  15  other  retailers  of  motor 
gasoline.  The  monies  will  be  used  to 
provide  refunds  to  applicants  who 
purchased  refined  petroleum  products 
from  any  of  the  16  retailers  during  the 
applicable  audit  periods,  and  who  were 
injured  by  overcharges.  Any  funds 
remaining  after  the  direct  claims  are 
paid  will  be  disbursed  to  the  States  for 
indirect  restitution.  , 

Aptos  Shell  et  al.,  9/26/94  LEF-0U92  er 
al. 

The  Department  of  Energy  issued  a 
Decision  and  Order  setting  forth 
procedures  for  the  disbursement  of 
$21,764.57  received  as  a  result  of  a 
Remedial  Order  issued  to  Aptos  Shell 


Implementation  of  Special  Refund 
Procedures 
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and  four  other  retailers  of  motor 
gasoline.  The  monies  will  be  used  to 
provide  refunds  to  applicants  who 
purchased  refined  petroleum  products 
from  any  of  the  five  retailers  during  the 
applicable  audit  period,  and  who  were 
injured  by  overcharges.  Any  hinds 


remaining  after  all  direct  claims  are  paid 
will  be  disbursed  to  the  States  for 
indirect  restitution. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Arthur  P.  Gumz  Farms  . . . . . . . . . . . 

Atlantic  Richfield  Company/Al’s  Richfield  Service  et  al  . . . . . 

Atlantic  Richfield  Company/Verdugo  ARCO  . . . 

ocro  #8 . . . . . . . . . . . . 

cxrro  #9 . !. — . . . . . 

Brookhaven  School  District  etal' . . . 

Carsonv! lie- Port  Sanilac  Schools  _ _ _ _ _ _ _ 

Clark  Oil  &  Etefining  Corp./Bob  Foy  Defiler  . . . . . . 

Danville  School  District  et  aJ . . . . . . . . . . . 

Gulf  Oil  Corporation/Bob’s  Gulf . . . ; . . ... . . . . . . 

Gulf  Oil  COrporation/Yow’s  Gulf . . . . . 

Herring  National  Lease,  Inc . . . - . . . . . . . . 

Humboldt  City  Rural  Electric  Coop,  et  al . 

Metropolitan  Petroleum  &  Puel/Mel  Schwartz . . . 

Mel  Schwartz  . . . . . . . . : . . . . . 

Sherwin  Industries,  Inc  _ _ _ _ _ _ 

Texaco  Inc JBahr’s  Texaco  et  al . . . . . . . . . 

Texaco  Inc./Bill's  Texaco  Service  et  al . . . . . . . . 

Texaco  Inc./Coliseum  Texaco  et  al . . . . . . — . . . . . . . . . . 

Larkin  Texaco  . . . . . . . . . . . . 

Texaco  Inc./LuDsford*s  Texaco  et  al  . . . . . 

Texaco  Inc./Northridge  Texaco  et  al  - , . . . . . . . . 

Town  of  Mount  Carmel  . . . . . . . . . . . . . . . 

Dismissals 


RF272-93582 

09/27/94 

RF272-93585 

RF272-93785 

RF304-13240 

09/29/94 

RF304-2144 

09/28/94 

RF304-1'3891 

RF304-13892 

RF272-81338 

09/27/94 

RR272-151 

09/28/94 

RF342-326 

09/26/94 

RF272-97056 

09/3Q/94 

RF272-53584 

09/28/94 

RF300-21798 

09/30/94 

RF30O-21799 

09/30/94 

RC272-254 

09/29/94 

RF272-93670 

09/28/94 

RF349-9 

09/28/94 

RF349-12 

RF272-86735 

09/30/94 

RA272-61 

09/29/94 

RF272-94679 

09/28/94 

RF2 72-94692 

RF321-781 

09/30/94 

RF321-17147 

09/26/94 

RF321-20407 

09/26/94 

RR321-164 

RF321-t2305 

09/29/94 

RF321-^184 

09/30/94 

RF27 2-94695 

09/29/94 

RF272-83269 

09/28/94 

The  following  submissions  were  dismissed: 


Name 

Case  No. 

Blue  Circle  Raia  Inc _ . . . . . - . . . . . . . . . .  .... 

RF272-91350 

Davtdson  Oil  &  Supply,  Inc . . . . . . . . J . . .  ; . . . . . . . . . . . . 

LEE-0149 

OF  .^ilirorwis  . . .  , . ,',.,,'.,.,,,',,,7 . .  . .  .  ,  . . . ;  .  . 

RF272-93977 

Lee  County  Commission . . . . . . . . . . 

RF272-92097 

Mack  Printinq  Group — Eastern  Division . . . . . . . . . . . . 

RF272-92106 

Mery  FlU»n,n’Rrien  . . . . . . 

LWA-0008 

Mirh^pt  .  '  . . .  .  .  ... 

LF/V-0417 

Miqiarxl  A<:plV)>t  Corp  . . , . - . , _ _  _ _  .  ,  .  ,  . . . , 

RR272-144 

Morton  International,  Inc  . - . . . . . - . . . . . .i . . . . . . . . 

RF272-92056 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E~234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
i .  federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  November  21, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

(FR  Doc.  94-29370  Filed  11-28-94;  8:45  ami 
BILUNG  CODE  645(M)t-P 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  October  24 
Through  October  28, 1994 

During  the  week  of  October  24 
through  October  28, 1994  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 


the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeal 

Robert  Heitmann,  10/26/94.  LFA-Q425 

Robert  Heitmann  (Heitmann)  filed  an 
Appeal  from  a  determination  issued  to 
him  by  the  Office  of  Intergovernmental 
and  External  Affairs  (OIEA)  of  the 
Albuquerque  Operations  Office 
(Albuquerque)  of  the  Department  of 
Energy  (DOE).  The  determination  sLded 
that  there  were  no  responsive 
documents  pursuant  to  Heitmarai’s 
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Freedom  of  Information  Act  (FOIA) 
request.  Heitmann  had  requested 
analysis  results  of  data  taken  during  a 
March  1994  Air  Force  survey  of  a  1950 
crash  site  at  Travis  Air  Force  Base  in 
California.  The  Air  Force  stated  that  the 
results  of  this  survey  would  be  analyzed 
by  Sandia  National  Laboratories 
(Sandia).  In  considering  the  Appeal,  the 
DOE  found  that  the  FOIA  request  had 
only  been  forwarded  to  Sandia  facilities 
located  in  New  Mexico  and  that  the 
Sandia  facilities  in  Livermore, 

California  had  not  been  contacted. 
Consequently,  the  DOE  remanded  the 
matter  to  the  OIEA  to  search  Sandia 
facilities  in  Livermore,  California  for 
responsive  documents. 

Implementation  of  Special  Refund 
Procedures 

Beacon  Bay  Enterprises,  Inc.  10/27194, 

LEF-0074 

The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $100,697.87,  plus  accrued 
interest,  which  Beacon  Bay  Enterprises, 
Inc.  (Beacon  Bay)  remitted  to  the  DOE 
pursuant  to  a  June  21, 1982  Remedial 
Order.  The  DOE  determined  that  it 
would  distribute  the  fund  in  two  stages. 
In  the  first  stage,  the  DOE  will  accept 
applications  for  refund  from  those 
claiming  injury  as  a  result  of  Beacon 
Bay’s  violations  of  Federal  petroleum 
pricing  regulations.  If  any  funds  remain 
after  meritorious  claims  are  paid  in  the 
first  stage,  they  will  be  used  for  indirect 
restitution  through  the  States  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

Doma  Corp.,  10/27/94,  10/27/94  LEF- 
0049 

The  Department  of  Energy  issued  a 
Decision  and  Order  setting  forth 
procedures  for  the  disbursement  of 
$5,982.32,  received  as  a  result  of  a 
Consent  Order  between  the  DOE  and 
Doma  Corporation  and  Don  Martin.  The 
DOE  determined  that  the  fund  should  be 
distributed  in  accordance  with  the 
DOE’S  Modified  Statement  of 


Restitutionary  Policy  in  the  crude  oil 
overcharge  cases. 

Refund  Applications 

Shell  Oil  Company/the  Atchison, 

Topeka  &■  Santa  Fe  Railway  Co., 

Inc.,  10/28/94,  RR315-6 

The  DOE  denied  a  Motion  for 
Reconsideration  filed  by  The  Atchison, 
Topeka  &  Santa  Fe  Railway  Co.,  Inc. 
(Santa  Fe)  in  the  DOE’s  Shell  Oil 
Company  (Shell)  refund  proceeding.  In 
making  its  determination,  the  DOE 
found  that  Santa  Fe  had  previously 
settled  a  law  suit  it  had  filed  against 
Shell  based  on  the  exact  same  claims 
that  its  above-volumetric  refund  claim 
was  based.  Since  Santa  Fe  had  reached 
a  settlement,  for  which  it  received 
$550,000,  and  had  moved  the  federal 
district  court,  in  which  its  claim  had 
been  filed,  to  dismiss  its  case  with 
prejudice,  DOE  found  that  it  was 
collaterally  estopped  from  further 
asserting  its  claim. 

The  I>OE  also  found  that  Santa  Fe  has 
failed  to  show  that  Shell  had  incorrectly 
calculated  its  Maximum  Legal  Selling 
Price  (MLSP).  Santa  Fe  had  claimed  that 
Shell  should  have  based  its  calculation 
of  Santa  Fe’s  MLSP  on  a  May  15, 1973 
selling  price  of  9.2  cents  a  gallon, 
instead  of  the  14.5  cents  a  gallon  that  it 
actually  used.  The  DOE  found  that 
Santa  Fe’s  contentions  were  without 
merit,  since  Santa  Fe’s  May  15, 1973 
selling  price  was  based  on  a  different 
type  of  diesel  fuel  than  Santa  Fe 
actually  purchased  during  the  refund 
period. 

Standard  Oil  Co.  (Indiana)/ Oklahoma, 
10/27/94,  RM8-272,  RM5-273, 
RM13-274,  RMl-275,  RM251-276 

The  DOE  issued  a  Decision  and  Order 
denying  Motions  for  Modification  of 
previously-approved  refund  plans  filed 
by  the  State  of  Oklahoma  in  the  Belridge 
Oil  Company,  Palo  Pinto  Oil  &  Gas, 

OKC  Corp.,  Vickers  Energy  Corp.,  and 
Standard  Oil  Company  (Indiana)  refund 
proceedings.  Oklahoma  requested 
permission  to  use  $25,000  in  interest 
from  funds  which  the  State  originally 


received  for  other  second-stage  refund 
plans  to  resurface  2.5  to  3  miles  of  road 
in  the  small  town  of  Morris.  The  DOE 
found  that  the  restitutionary  benefits  of 
this  proposal  were  imcertain  and 
remote.  It  also  noted  that  such  repaving 
projects  would  normally  be  funded  by 
other  sources.  States  may  not  use 
second-stage  refund  monies  to  supplant 
available  federal,  state,  or  local  funds. 
Accordingly,  the  State’s  Motions  for 
Modification  were  denied. 

Cuyahoga  Landmark,  Inc.,  10/28/94, 
RF272-94876 

Cuyahoga  Landmark,  Inc.  (Cuyahoga) 
filed  an  Application  for  Refund  in  the 
Subpart  V  crude  oil  refund  proceeding. 
Cuyahoga  was  an  agricultural 
cooperative  that  became  a  for-profit 
petroleum  reseller  in  1984.  The 
Application  for  Refund  was  based  on 
the  cooperative’s  purchases  of  refined 
petroleum  products  that  were 
subsequently  resold  to  cooperative 
members  during  the  price  control 
period.  As  a  part  of  its  application, 
Cuyahoga  certified  that  it  would  pass 
100  percent  of  any  crude  oil  refund 
through  to  the  members  of  the 
cooperative  during  the  price  control 
period  and  distribute  that  refund  on  a 
pro  rata  basis.  Cuyahoga’s  application 
also  stated  that  the  company  still  has 
records  of  its  members’  purchases  and 
could  use  those  records  to  distribute  a 
crude  oil  refund.  Therefore,  the  DOE 
concluded  that  granting  a  refund  to 
Cuyahoga  would  provide  appropriate 
restitution  to  members  of  the 
cooperative  during  the  price  control 
period.  Accordingly,  the  Application  for 
Refund  was  granted. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF304-14746 

10/27/94 

RF304-14589 

10/25/94 

RF304-14631 

10/28/94 

RF272-94905 

"  10/28/94 

RF272-94706 

10/25/94 

RF339-20 

10/27/94 

RF339-21 

RF339-22 

RF300-18276 

10/24/94 

RF300-21601 

10/27/94 

RF300-21301 

10/25/94 

RF300-21447 

10/24/94 

RF300-21795 

RF272-93676 

10/27/94 

RR315-10 

10/24/94 
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Texaco  liic.yCurrao*s  Texaco . . . . . . . .  RF321-21039  10/28/94 

Texaco  IBC./We8tside  Gas  - - — . . . . . . ... _ _ _ _ _ _  RR321-169  10/27/94 

Dismissals 

The  fbik>wing  submissions  were  dismissed: 


Name 

Case  No. 

R  A  ,1  Pitgn 

RF321-9087 

RF272-89727 

RF321-13053 

RF321-13054 

RF321-13055 

RF321-7490 

RF272-97285 

RF321-764T 

RF272-98980 

RF272-99146 

RF321-6559 

RF321-9524 

City  nf  Hiawatha  . . . .  . .  ,  . 

cot  F  Texaco  . .  . 

COl  F  Texaco  #3  . . . . . . . ,  . 

Dick’s  Suburban  Texaco  . . . . .  .  .  ..  .  . 

Hammett  Fxprpss,  Inc  ,  .  ,  .  . . 

Koppers  Corrtpany,  Inc . .  . . . . . . . . . . 

Koppers  Company,  Inc . . . , . . . . .  ,  . 

Municipalily  ol  l^tro  Seattle _  . .  . . 

Myer’s  Metered  Gas  Service . . . . . . 

North  Grarxl  Texaco  at  1801  .  .  . . . . . . . . . . . 

RF32 1-6620 

North  Point  Cah  Company,  Inc . . . . .  . 

RF272-98915 

RF321-9616 

Spencer  School  District . . . . .  . . . 

RF272-86792 

Star  Service  Texaco . . . . . . . . . . . .♦. . . . _ ... 

RF321-10434 

Sturgis  Luknber  Co  . . . . . . 

RF272-98119 

Sturgis  L  Co  .  ,  .  . - . . .  .  . 

RF272-98901 

Tahoe-Truckea  Unified  School  Dstrict  .  . . . . . . . . . . 

RF272-78985 

The  Farmer’s  Crx)p,  inc  . . . . .  . 

RF272-92239 

Vulcan  Pnwer  Company . . . . . .  . 

VFA-0004 

* 

RF321-19724 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Moriday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated: -November  21, 1994  . 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  94-29369  Filed  11-28-94;  8:45  amj 
BILLING  CODE  a450-01~P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-5113-4] 

Agency  information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  se^.},  this  notice  announces  that 
the  Information  Collection  Request  (ICR]i 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Stationary  Gas 
Turbines  (Subpart  GG)-Information 
Requirements  (EPA  ICR  #  1071.05;  OMB 
#  2060-0028).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  or  operators  of 
stationary  gas  turbines  must  notify  EPA 
or  the  State  regulatory  authority  of 
construction,  modification,  startup, 
shutdown,  malfunction,  and  the  date 
and  results  of  the  initial  performance 
test.  Owners  or  operators  using  water 
injection  to  control  nitrogen  oxide  must 
install  a  continuous  monitoring  system 
(CMS)  to  record  fuel  consumption  and 
the  fuel  to  water  ratio,  and  must  notify 
EPA  or  the  regulatory  authority  of  the 
date  of  demonstration  of  the  CMS.  They 
must  keep  records  of  the  sulfur  and 
nitrogen  content  of  the  fuel  used. 


Owners  or  operators  must  submit 
semiannual  reports  of  excess  sulfur 
dioxide  and  nitrogen  oxide  emissions 
and  of  monitoring  system  performance. 
The  notifications  and  reports  enable 
EPA  or  the  delegated  authority  to 
determine  that  best  demonstrated 
technology  is  installed  and  properly 
operated  and  maintained  and  to 
schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  16 
hours  per  response  for  reporting,  and  91 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
stationary  gas  turbines. 

Estimated  Number  of  Respondents: 
475. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  58,924  hours. 

Frequency  of  Collection: 

Semiannually  and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW.. 

Washington,  DC  20460. 
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and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  November  22, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  94-29333  Filed  11-28-94;  8;45  am] 
BILLING  CODE  6560-50-F 


IFRL-5114-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Petroleum 
Refinery  Wastewater  Systems  (Subpart 
QQQ)-Reporting  and  Recordkeeping 
(EPA  ICR  #  1136.04;  OMB  #  2060-0172). 
This  is  a  request  for  renewal  of  a 
currently  approved  information 
collection. 

Abstract:  Owners  or  operators  of 
petroleum  refinery  wastewater  systems 
must  notify  EPA  or  the  delegated  State 
regulatory  authority  of  construction, 
modification,  startup,  shutdown, 
malfunction,  and  the  date  and  results  of 
the  initial  performance  test.  Owners  or 
operators  of  petroleum  refinery 
wastewater  systems  are  required  to  keep 
records  of  design  and  operating 
specifications  of  all  equipment  installed 
to  comply  with  the  standards  such  as 
water  seals,  covers,  roof  seals  and 
control  devices.  Owners  or  operators 
must  submit  semiannual  certification 
reports  indicating  that  all  emission 
detection  tests  and  visual  inspections 
required  by  the  standards  are  carried 
out.  EPA  or  the  delegated  State 


regulatory  authority  uses  this 
information  to  ensure  that  equipment 
design  and  operating  specifications  are 
met. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  25 
hours  per  response  for  reporting,  and  78 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
petroleum  refinery  wastewater  systems. 

Estimated  Number  of  Respondents: 
120. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden: 
15,511  hours. 

Frequency  of  Collection: 

Semiannually  and  on  occasion. 

-  Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  Collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 
and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  November  22, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
IFR  Doc.  94-29332  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  6S60-50-F 


IFRL-5114-6] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  Ohio 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provision  of 
section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C.  300f  et  seq., 
and  40  CFR  part  142,  subpart  B,  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR),  that  the  State  of 
Ohio  is  revising  its  approved  Public 
Water  System  Supervision  (PWSS) 
primacy  program.  The  Ohio 
Environmental  Protection  Agency 
(OEPA),  has  adopted  drinking  water 
regulations  for  27  synthetic  organic 
chemicals  and  8  inorganic  chemicals 
that  correspond  to  the  NPDWR  for 
synthetic  organic  chemicals  and 
inorganic  chemicals  promulgated  by  the 


U.S.  Environmental  Protection  Agency 
(U.S.  EPA)  on  January  30, 1991,  (56  FR 
3526-3597),  as  amended  on  July  1, 

1991,  (56  FR  30266-30281),  and  as 
promulgated  on  July  17, 1992  (57  FR 
31776-31849).  The  U.S.  EPA  has 
completed  its  review  of  Ohio’s  PWSS 
primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
Ohio  rule  revision  substantially  meets 
the  requirements  of  the  Federal  rule. 
However,  there  are  some  portions  of  the 
adopted  Ohio  rule  which  do  not  meet 
the  Federal  requirement  that  State  rules 
be  at  least  as  stringent  as  the  Federal 
rule.  These  deficiencies  must  be 
corrected  before  the  U.S.  EPA  can  grant 
approval. 

In  a  separate  action  on  December  15, 
1993  (58  FR  65622),  the  U.S.  EPA 
proposed  to  approve  several  new 
anal3^ical  methods  and  update 
previously  approved  methods  for  a 
number  of  regulated  chemical, 
microbiological,  and  physical 
contaminants  in  drinking  water.  U.S. 
EPA  also  proposed  to  withdraw 
approval  for  outdated  methods  and 
outdated  versions  of  the  same  method. 

The  analytical  methods  revisions 
proposed  by  the  U.S.  EPA  incorporate 
some  analytical  methods  which  are  in 
the  adopted  Ohio  rules.  Other  methods 
references  in  the  Ohio  rules  are  either 
being  withdrawn  by  U.S.  EPA’s 
proposed  regulation  revision,  or  were 
never  Federally  approved. 

The  changes  needed  to  correct  the 
deficiencies  in  the  Ohio  rules  are 
written  into  a  Memorandum  of 
Agreement  (MOA)  between  the  U.S. 

EPA  and  Ohio  (which  is  available  at  the 
State  and  U.S.  EPA  offices  listed  at  the 
end  of  this  notice).  The  MOA  lists 
revisions  to  the  approval  status  of 
certain  analytical  methods  references  in 
the  Federal  rules  which  are  expected  to 
occur  when  the  final  rule  is 
promulgated.  After  the  final  rule 
approving  certain  analytical  methods 
references  is  published,  U.S.  EPA  will 
forward  a  list  of  approved  methods  to 
OEPA  and  OEPA  will  make  the 
necessary  conforming  changes  to  the 
Ohio  rules.  Both  Ohio  and  the  U.S.  EPA 
have  agreed  to  the  terms  of  the  MOA. 
When  the  Federal  and  Ohio  rule 
revisions  become  effective,  the  U.S.  EPA 
will  grant  formal  approval  of  primacy 
for  the  Ohio  analytical  methods  rules 
without  further  solicitation  of  public 
input. 

In  addition,  a  portion  of  the  adopted 
Ohio  rule  cites  an  analytical  method 
which  does  not  appear  in  the  codified 
Federal  Regulations  but  is  indeed  a 
federally  approved  test  method. 
Specifically,  Method  506  is  not  listed  in 
the  codified  Federal  regulations  as  an 
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cinalytical  method,  but  is  cited  in  Ohio’s 
analytical  methods  rule  for  Di(2- 
ethylhexyl)adipate  and  Di(2- 
ethylhexyllphthalate.  Although  Method 
506  is  not  listed  in  the  codified  Federal 
Regulations  it  was  approved  by  the  U.S. 
EPA  in  a  January  30, 1991,  Federal 
Register  notice  (56  FR  3526),  and  is 
proposed  for  approval  in  the  December 
15, 1993,  Federal  Register  notice  (58  FR 
65622).  Therefore,  Method  506  is  a 
federally  approved  test  method. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
December  29, 1994.  If  a  public  hearing 
is  requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  public  nearing  should  be 
addressed  to;  William  Spaulding  (WD- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  Administrator’s 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Ohio.  A  notice 
will  be  sent  to  the  person(s)  requesting 
the  hearing  as  well  as  to  the  State  of 
Ohio.  The  hearing  notice  will  include  a 
statement  of  purpose,  information 
regarding  the  time  and  location,  and  the 
address  and  telephone  number  where 
interested  persons  may  obtain  further 
information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  revievv  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 


motion,  these  determinations  shall 
become  effective  on  December  29, 1994. 
Please  bring  this  notice  to  the  attention 
of  any  persons  known  by  you  to  have  an 
interest  in  these  determinations. 

All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Ohio  Environmental  Protection  Agency, 
Division  of  Drinking  and  Groimd 
Waters,  1800  WaterMark  Drive,  P.O. 
Box  1049,  Columbus,  Ohio  43266- 
0149,  State  Docket  Officer:  Mr.  Kirk 
Leifheit,  (614)  644-2752 
Safe  Drinking  Water  Branch,  Drinking 
Water  Section,  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604 

FOR  FURTHER.  INFORMATION  CONTACT: 
William  Spaulding,  Region  5,  Drinking 
Water  Section  at  the  Chicago  address 
given  above,  telephone  312/886-7242. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended  (1986),  and  40  C.F.R.  142.10  of 
the  National  Primary  Drinking  Water 
Regulations) 

Signed  this  15th  day  of  November  1994. 
Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA,  Region  5. 
IFR  Doc.  94-29266  Filed  11-28-94;  8:45  ami 
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[OPPTS^614:  FRL-4922-4] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  isobutanol  (CAS 
No.  78-83-1),  submitted  pursuant  to  a 
final  test  rule  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 


I.  Test  Data  Submissions 

Test  data  for  isobutanol  were 
submitted  by  the  Chemical 
Manufacturers  Association  Oxo  Process 
Panel  pursuant  to  a  test  rule  at  40  CFR 
799.5050.  They  were  received  by  EPA 
on  September  29, 1994.  The  submission 
describes  an  acute  neurotoxicity  study 
of  isobutanol  in  Sprague-Dawley  rats. 
This  chemical  is  used  in  direct  solvent 
uses,  in  the  preparation  of 
isobutylamines,  as  a  lube  oil  additive,  in 
the  preparation  of  isobutyl  acetate,  and 
in  the  preparation  of  amino  resins. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44614).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  ft'om 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Public  Docket  Office,  Rm.  B-607 
Northeast  Mall,  401  M  St.,  SW., 
Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  November  18, 1994. 

Denise  M.  Keehner, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  94-29380  Filed  11-28-94;  8:45  am) 
BILLING  CODE  6560-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

International  Bureau  Launches  New 
Procedures 

November  21, 1994. 

By  the  Chief,  International  Bureau: 

Effective  upon  publication  in  the 
Federal  Register,  the  Intenrational 
Bureau  will  follow  several  new 
procedures  to  improve  the  Bureau’s 
efficiency  and  the  public’s  access  to 
information.  These  procedures  are  the 
following: 

•  The  Bureau  will  process  unopposed 
routine  international  Section  214 
applications  firom  applicants  that  have 
complied  with  §  63.01  of  the 
Commission’s  rules,  47  CFR  63.01, 
within  30  days  of  the  end  of  the  thirty- 
day  Public  Notice  comment  period.  This 
procedure  will  not  affect  the  piocessing 
of  certain  international  resale 
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applications  under  §  63.12  of  the 
Commission’s  rules. 

•  The  Bureau  will  increase  the 
number  of  Public  Notices  from  one  to 
two  per  week  for  Section  214 
applications  filed  with  the 
Telecommunications  Division.  Public 
Notices  will  be  released  on  Tuesdays 
and  Fridays. 

•  The  Bureau  will  approve  Section 
214  pro  forma  Transfers  of  Control  and 
Assignments  from  applicants  that  have 
complied  with  §  63.01  of  the 
Commission’s  rules,  47  CFR  63.01 
through  a  Grant  Stamp  procediue,  under 
which  applications  that  have  been 
found  to  be  in  the  public  interest, 
convenience  and  necessity  will  be 
stamped  “Granted.”  The  stamp  will  also 
provide  lines  on  which  staff  will  sign 
and  note  the  grant  date.  Applicants  will 
be  notificed  by  Bureau  staff  that  their 
applications  have  been  granted  and  be 
forw'arded  a  copy  of  the  stamped 
application. 

•  The  Bureau  will  approve  Special 
Temporary  Authorization  requests  for 
international  and  domestic  earth  station 
use  from  applicants  that  have  complied 
with  §§  25.119  and  25.110(d)  of  the 
Commission’s  rules,  47  CFR  25.119, 
25.110(d),  through  a  Grant  Stamp 
procedure,  under  which  applications 
that  have  been  found  to  be  in  the  public 
interest,  convenience  and  necessity  will 
be  stamped  “Granted.”  The  stamp  will 
also  provide  lines  on  which  staff  will 
sign  and  note  the  grant  date  and  date  of 
the  STA’s  expiration.  Applicants  will  be 
notified  by  Bureau  staff  that  their 
applications  have  been  granted  and  be 
forwarded  a  copy  of  the  stamped 
application.  Applicants  may  apply  for 
international  and  domestic  earth  station 
use  in  the  same  STA  application. 

STAs  granted  under  the  Grant  Stamp 
procedure  are  subject  to  the  same  terms 
and  conditions  as  currently  exist.  For 
information  purposes,  these  terms  and 
conditions  are: 

(a)  No  harmful  interference  shall  be 
caused  to  any  other  lawfully  operated 
radio  station,  and  operation  shall  cease 
immediately  upon  notification  of 
interference: 

(b)  This  authorization  is  subject  to 
change  in  any  of  its  terms  or  to 
cancellation  in  its  entirety  at  any  time 
upon  reasonable  notice  but  without 
hearing,  if  in  the  opinion  of  the 
Commission  circumstances  should  so 
require; 

(c)  Operation  of  the  earth  station  is 
limited  to  those  C-band  (4/6  GHz) 
frequencies  that  have  been  successfully 
coordinated  for  this  facility  or  to  the  Ku- 
band  (11/ 12/14  GHz)  frequencies,  as 
specified  in  the  STA  request; 


(d)  All  antenna  structures  shall  be 
marked  and  lighted  in  accordance  with 
FCC  and  FAA  requirements,  if 
necessary; 

(e)  The  grant  of  this  temporary 
authorization  for  domestic  earth  stations 
is  not  to  be  construed  in  any  way  as 
.approval  for  the  regular  use  of  these 
earth  station  facilities  for  domestic 
satellite  communications:  nor,  is  the 
grant  of  this  temporary  authorization  for 
international  earth  stations  to  be 
construed  in  any  way  as  approval  for 
the  use  of  these  earth  station  facilities  in 
any  foreign  country; 

(f)  Should  be  imderlying  application 
for  regular  authority  for  these  stations  be 
dismissed  or  denied,  this  temporary 
authority  will  automatically  expire;  and 

(g)  Further,  should  an  extension  of 
this  temporary  authority  be  sought,  the 
appropriate  filing  fee  will  be  required  to 
accompany  the  request  for  extension,  as 
set  forth  in  47  CFR  part  1,  subpart  G. 

•  The  Bureau  will  (1)  ask  applicants 
within  three  months  of  filing  (consistent 
with  the  ex  parte  rules)  for  any 
additional  information  needed  to 
process  Section  214  applicatitms;  and 
(2)  call  a  status  conference  of  all  parties 
if  the  Bureau  has  not  acted  on  an 
application  within  six  months  of  filing. 

•  The  Bureau  will  (1)  institute  a  new 
Public  Notice  format  for  Section  214 
applications  that  will  contain  headings 
and  descriptive  information  identifying 
the  nature  of  the  applications;  (2)  issue 
a  revised  version  of  the  Fact  Sheet  on 
International  Section  214  Applications; 
and  (3)  place  International  Bureau 
releases,  including  press  releases,  public 
notices  and  Bureau  authorizations,  on 
the  Internet  at  ftp.fcc.gov  in  the  “pub” 
directory  and  “international”  file.  For 
user  systems  requiring  a  log-in  and 
password  to  access  the  Internet,  the  log¬ 
in  is  “anonymous”  and  the  password  is 
the  user’s  e-mail  address. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

[FR  Doc.  94-29254  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  6712-Ot-M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  94-27] 

Olympic  International  Freight 
Forwarders,  Inc.— Possible  Violations 
of  Sections  10(a)(1)  and  19  of  the 
Shipping  Act  of  1984  and  of  the 
Commission’s  Freight  Forwarding 
Regulations;  Order  of  Investigation 

Olympic  International  Freight 
Forwarders,  Inc.  (“Olympic”)  is  a 
Florida  corporation  with  an  office  in 


Miami,  Florida.  Olympic  was  licensed 
to  operate  as  an  independent-ocean 
freight  forwarder  in  1978  (FMC  No. 

1700)  *  and  filed  a  tariff  to  operate  as  a 
non-vessel-operating  common  carrier  in 
1991.2  Based  upon  the  complaint  of  a 
Venezuelan  manufacturer  of  appliances, 
the  Commission  initiated  an  informal 
investigation  of  allegations  that 
Olympic,  in  the  capacity  of  an 
independent  ocean  freight  forwarder, 
provided  false  commodity  descriptions 
on  export  documents  for  shipments  to 
Venezuela  in  order  to  obtain  lower 
import  duties  and  ocean  freight  charges. 

After  a  review  of  Olympic’s 
shipments  to  Venezuela,  it  appears  that 
on  at  least  18  shipments  Olympic 
described  the  commodities  to  be 
transported  on  ocean  carrier  bills  of 
lading  as  electrical  material,  while  on 
the  shipper’s  export  declarations, 
Olympic  described  the  commodities  as 
electrical  appliances.  The  shipments,  in 
fact,  consisted  of  electrical  appliances 
such  as  washers,  dryers,  freezers,  ovens, 
refrigerators  and  air  conditioners. 

It  appears  that  Olympic,  as  freight 
forwarder,  misdescribed  the  shipments 
to  the  ocean  carrier  and  paid  the  ocean 
freight  charges  on  behalf  of  the 
consignee  based  on  the  misdescription 
of  the  commodities  transported  as 
electrical  materials.  This  resulted  in 
significant  freight  savings  to  the 
consignee.  In  addition,  it  appears  that 
for  15  of  the  18  shipments  Olympic 
declared  on  the  ocean  carrier  bills  of 
lading  that  the  shipments  were 
transported  in  40  foot  containers  when, 
in  fact,  they  were  shipped  in  45  foot 
containers.  This  practice  resulted  in 
additional  freight  savings  to  the 
consignee. 

Section  10(a)(1)  of  the  Shipping  Act  of 
1984  Act  (“1984  Act”),  46  U.S.C.  app. 
1709,  provides  that  no  person  may 
knowingly  and  willfully  obtain  or 
attempt  to  obtain  ocean  transportation 
for  property  at  less  than  the  applicable 
rates  or  charges.  Section  19  of  the  1984 
Act,  46  U.S.C.  app.  1718(a),  provides 
that  no  person  may  act  as  an  ocean 
freight  forwarder  unless  that  person 
holds  a  license  issued  by  the 
Commission.  Part  510.21(f)  of  the 
Commission’s  freight  forwarder 
regulations,  46  CFR  510.21(f),  provides 
that  no  licensee  shall  prepare  or  file  any 
document  concerning  a  forwarding 
transaction  which  it  has  reason  to 
believe  is  false  nor  shall  any  licensee 
knowingly  impart  to  a  common  carrier 


'  Olympic’s  independent  ocean  freight  forwarder 
license.  FMC  No.  1700,  was  revoked  by  the 
Commission  for  failure  to  maintain  a  surety  bond 
on  December  23, 1992. 

2  Olympic  canceled  its  tariff  effective  September 
30.  1994. 
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any  false  information  in  regard  to  any 
forwarding  transaction.  Part  510.22(d)  of 
the  Commission’s  freight  forwarder 
regulations,  46  CFR  510.22(d),  likewise 
requires  every  licensee  to  assure  that  no 
error  or  misrepresentation  exists  in  any 
export  declaration,  bill  of  lading  or 
other  document  which  the  licensee 
executes  in  connection  with  a  shipment. 

It  appears  that  Olympic,  in  the 
capacity  of  a  licensed  ocean  freight 
forwarder,  knowingly  and  willfully 
prepared  bills  of  lading  which  provided 
false  commodity  information  and  false 
container  sizes  to  ocean  carriers 
resulting  in  its  client  paying  less  for  the 
transportation  of  property  than  the 
applicable  freight  rates  and  charges.  In 
addition,  there  is  information  that 
Olympic  continued  to  perform  freight 
forwarding  services  after  the  revocation 
of  its  license  and  after  receiving  written 
notification  from  the  Commission  to 
terminate  all  unlicensed  forw’arding 
activity. 

Now  therefore  it  is  ordered,  that 
pursuant  to  sections  10, 11, 13  and  19 
of  the  Shipping  Act  of  1984,  46  U.S.C. 
app.  1709, 1710, 1712,  and  1718,  an 
investigation  is  hereby  instituted  to 
determine: 

1.  Whether  Olympic  violated  section 
10(a)(1)  of  the  1984  Act,  for  obtaining 
transportation  of  property  at  less  than 
the  applicable  rates  or  charges:  (2) 
section  19(a),  for  acting  as  an  ocean 
freight  forwarder  without  a  license 
issued  by  the  Commission;  (3)  Part 
510.21(0  of  the  Commission’s 
regulations,  for  imparting  to  a  common 
carrier  false  information  in  regard  to  a 
forwarding  transaction;  and  (4)  Part 
510.22(d)  of  the  Commission’s 
regulations,  for  failing  to  assure  that  no 
error  or  misrepresentation  existed  in 
bills  of  lading  executed  in  connection 
with  its  forwarding  activity. 

2.  Whether,  in  the  event  Olympic 
violated  the  1984  Act  and/or  the 
Commission’s  regulations,  civil 
penalties  should  be  assessed  against 
Olympic  and,  if  so,  the  amount  of  such 
penalties. 

3.  Whether,  in  the  event  violations  are 
found,  an  appropriate  cease  and  desist 
order  should  be  issued. 

It  is  further  ordered,  that  a  public 
hearing  will  be  held  in  this  proceeding 
and  that  this  matter  be  assigned  for 
hearing  before  an  Administrative  Law 
Judge  of  the  Commission’s  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  rule  61  of  the 
Commission’s  rules  of  practice  and 
procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 


Presiding  Officer  only  after 
consideration  has  been  given  by  the 
parties  and  the  Presiding  Officer  to  the 
use  of  alternative  fonns  of  dispute 
resolution,  and  upon  proper  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record; 

It  is  further  ordered,  tnat  Olympic 
International  Freight  Forwarders,  Inc.  be 
named  a  Respondent  in  this  proceeding: 
It  is  further  ordered.  That  the 
Commission’s  Bureau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding: 

It  is  further  ordered,  that  notice  of  this 
Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  that  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission’s  rules  of  practice  and 
procedure,  46  CFR  502.72; 

It  is  further  ordered,  that  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered,  that  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  and  comply  with  subpart  H  of 
the  Commission’s  rules  of  practice  and 
procedure,  46  CFR  502.111-119,  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  ordered,  that  in 
accordance  with  Rule  61  of  the 
Commission’s  rules  of  practice  and 
procedure,  46  CFR  502.61,  the  initial 
decision  of  the  Administrative  Law 
Judge  shall  be  issued  by  November  21, 
1995,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  March 
21,1996. 

By  the  Commission. 

Joseph  C.  Polking, 

Secretary. 

|FR  Doc.  94-29248  Filed  11-28-94;  8;45  ami 
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Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 


Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 

License  Number:  3758 
Name:  Speedy  Cargo  Services  Corp. 
Address:  9701  Costa  Del  Sol  Blvd., 
Miami,  FL  33178 
Date  Revoked:  October  12, 1994 
Reason:  Failed  to  fiirnish  a  valid  surety 
bond. 

License  Number:  774 
Name:  Quaker  Export  Packaging 
Company,  Inc. 

Address:  7825  Holstein  Ave., 
Philadelphia,  PA  19157 
Date  Revoked:  October  14, 1994 
Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number:  1849 
Name;  Stiegler  Shipping  Company,  Inc. 
Address:  1151  Hillcrest  Rd.,  Ste.  F, 
Mobile,  AL  36695 
Date  Revoked:  October  20, 1994 
Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number:  2207 
Name:  Flagship  Forwarding  Corp. 
Address:  1550  Northw’est  96th  Ave., 
Miami,  FL  33172 
Date  Revoked:  November  1, 1994 
Reason;  Failed  to  furnish  a  valid  surely 
bond. 

License  Number:  314 
Name:  H.E.  Schurig  &  Co.,  Inc. 

Address:  18209  Chisholm  Trail, 
Houston,  TX  77060 
Date  Revoked:  November  2, 1994 
Reason;  Failed  to  furnish  a  valid  surely 
bond. 

Bryant  L.  V'anBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc.  94-29247  Filed  11-28-94;  8  45  ami 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

D&D  Bancshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  DB-D  Bancsbares,  Inc.,  Mount 
Auburn,  Iowa;  to  engage  de  novo 
through  its  subsidiary  Cedar  Valley 
Bank  &  Trust,  La  Porte  City,  Iowa,  in 
making  and  servicing  loans  by 
purchasing  loan  participations, 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserx  e 
System,  November  22, 1994. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-29306  Filed  11-28-94;  8:45  ami 
BILLING  CODE  62104>1-F 

Lowndes  Bancshares,  Inc.;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
ia43(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
t:i)ntrol  voting  securities  or  assets  of  a 


company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  jrelated  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  emd  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Lowndes  Bancshares.  Inc., 

Valdosta,  Georgia;  to  acquire  Goldleaf 
Technologies,  Inc.,  and  thereby  engage 
in  data  processing  and  transmission 
services  to  Panama,  pursuant  to  § 
225.25(b)(7)  of  the  Board’s  Regulation  Y. 
The  proposed  activity  will  be  conducted 
throughout  Panama. 

Board  of  Governors  of  the  Federal  Reserv  e 
System,  November  22. 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-29309  Filed  11-28-94;  8:4^  am] 
BILLING  CODE  6210-01-F 


Waupaca  Bancoiporation,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board’s  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  to 


become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  "The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  23, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 

I.  Waupaca  Bancoiporation,  Inc., 
Waupaca,  Wisconsin;  to  acquire  80 
percent  of  the  voting  shares  of  NBC 
Bancshares,  Inc.,  Pampa,  Texas,  and 
thereby  indirectly  acquire  National 
Bank  of  Commerce,  Pampa,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  22, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-29310  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  621(M)1-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Allotment  Percentages  for  Child 
Welfare  Services  State  Grants 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services. 

ACTION:  Biennial  publication  of 
allotment  percentages  for  States  under 
the  Title  IV-B  Subpart  1.  Child  Welfare 
Services  State  Grants  Program. 

SUMMARY:  As  required  by  Section  421(c) 
of  the  Social  Security  Act  (42  U.S.C. 
621(c)),  the  Department  is  publishing 
the  allotment  percentage  for  each  State 
under  the  Title  IV-B  Subpart  1,  Child 
Welfare  Services  State  Grants  Program. 
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Under  Section  421(a),  the  allotment 
percentages  are  one  of  the  factors  used 
in  the  computation  of  the  Federal  grants 
awarded  under  the  Program. 

DATES:  Effective  for  Fiscal  Years  1996 
and  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Walters,  Family  Support  Branch, 
Division  of  Formula,  Entitlement  and 
Block  Grants,  Office  of  Financial 
Management,  Administration  for 
Children  and  Families,  370  L’Enfant 
Promenade,  S.W.,  Washington  D.C. 
20447. 

SUPPLEMENTARY  INFORMATION:  The 
allotment  percentage  for  each  State  is 
determined  on  the  basis  of  paragraphs 
(b)  and  (c)  of  Section  421  of  the  Act.  The 
allotment  percentage  for  each  State  is  as 
follows: 


State 

Allotment 

percentage 

Alabama  ....; . 

59.07 

Alaska . 

44.40 

Arizona . 

56.45 

Arkansas . 

61.71 

California . 

46.46 

Colorado  . 

48.60 

Connecticut . 

32.66 

Delaware . 

47.47 

District  of  Columbia  . 

30.00 

Florida . 

50.43 

Georgia . 

53.99 

Hawaii . 

43.92 

Idaho  . 

58.35 

Illinois . 

45.99 

Indiana . 

54.40 

Iowa  . 

55.41 

Kansas  . 

52.29 

Kentucky . 

59.38 

Louisiana  . 

60.48 

54.86 

Marylarxj . 

42.11 

Massachusetts . 

41.03 

Michigan  . 

50.99 

Minnesota . 

49.41 

Mississippi  . 

65.09 

Missouri  . 

52.90 

Montana . 

58.76 

Nebraska  . 

52.56 

Nevada  . 

45.62 

New  HarrpsNre . 

46.05 

New  Jersey . 

35.47 

New  Mexico . 

61.18 

New  York . 

40.25 

North  Carolina  . 

55.64 

North  Dakota  . 

58.54 

Ohio  . 

52.96 

Oklahoma  . 

59.10 

Oregon . 

53.46 

Pennsylvania  . 

48.86 

Rhode  Island  . 

49.36 

South  Carolina . 

59.70 

South  Dakota . 

56.96 

Tennessee  ...i . 

56.31 

Texas  . 

54.23 

Utah  . 

61.42 

Vermont  . 

53.37 

Virginia . 

48.02 

Washington . 

47.40 

West  Virginia  . 

61.45 

State 

Allotment 

percentage 

Wisconsin  . 

52.67 

Wyoming . 

American  Samoa . 

52.68 

70.00 

Guam . 

Northern  Marianas . 

70.00 

70.00 

Puerto  Rico . 

70.00 

Virgin  Islands . 

70.00 

Dated:  November  14. 1994. 

Olivia  Golden, 

Commissioner,  Administration  for  Children, 
Youth  and  Families. 

[FR  Doc.  94-29372  Filed  11-28-94;  8:45  ami 
BILLING  CODE  4184-01-P 


Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Health  Statistics  for  Minority  and  Other 
Special  Populations;  Meeting 

Pursuant  to  Public  Law  92—463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 

Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  Date:  9  a.m.-5  p.m.,  December 
14.  1994. 

Place:  Room  337A-339A,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  receive 
reports  from  organizations  that  address  the 
health  of  racial  and  ethnic  minority 
populations  to  identify  their  concerns  and 
priorities  with  regard  to  the  status  of 
minority  health.  The  subcommittee  is  also 
interested  in  obtaining  information  with 
regard  to  the  health  of  migrant  populations. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS.  CDC.  room  1100, 
Presidential  Building.  6525  Belcrest  Road, 
Hyattsville,  .Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  November  22. 1994. 

Jack  Jackson, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  94-29303  Filed  11-28-94;  8:45  ?m) 
BILLING  CODE  416a-18-M 


Food  and  Drug  Administration 

[Docket  No.  92N-0423] 

Walter  S.  Kietch;  Denial  of  Hearing; 
Final  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  Mr 
Walter  S.  Kletch’s  request  for  a  hearing 
and  is  issuing  a  final  order  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  permanently  debarring  Mr 
Walter  S.  Kietch,  210  East  Juniper  Ave., 
Sterling,  VA  20164,  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug 
application.  The  Interim  Deputy 
Commissioner  bases  this  order  on  her 
finding  that  Mr.  Kietch  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product,  and 
relating  to  the  regulation  of  a  drug 
product  under  the  act. 

EFFECTIVE  DATE:  November  29. 1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Mr.  Walter  S.  Kietch.  a  former  review 
chemist  in  FDA's  Division  of  Generic 
Drugs  (public  official),  pled  guilty  and 
was  sentenced  on  September  22, 1989, 
for  receiving  an  unlawful  gratuity,  a 
felony  offense  under  18  U.S.C. 
201(c)(1)(B).  The  basis  for  this 
conviction  was  Mr.  Kletch’s  receipt  of 
two  S500  gift  certificates  (which  he 
converted  to  cash)  from  the  president  of 
a  pharmaceutical  firm.  In  his  official 
capacity  as  a  review  chemist.  Mr.  Kietch 
was  involved  in  the  regulation  of  the 
firm’s  drug  products  and  was 
responsible  for  reviewing  the  firm’s 
applications  to  determine  whether  they 
met  certain  statutory'  standards  for 
approval. 

In  a  certified  letter  received  by  Mr 
Kietch  on  December  16, 1992,  the 
Deputy  Commissioner  for  Operations 
offered  Mr.  Kietch  an  opportunity  for  a 
hearing  on  the  agency’s  proposal  to 
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issue  an  order  under  section  306(a)  of 
the  act  (21  U.S.C.  335a(a))  (the 
mandatory  debarment  provisions) 
debarring  Mr.  Kletch  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  based  the 
proposal  to  debar  Mr.  Kletch  on  its 
finding  that  he  was  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development,  approval, 
and  regulation  of  the  pharmaceutical 
firm’s  drug  products. 

The  certified  letter  also  informed  Mr. 
Kletch  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  notified  Mr. 
Kletch  that  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  which 
precluded  the  order  of  debarment,  FDA 
would  enter  summary  judgment  against 
him  and  deny  his  request  for  a  hearing. 

In  a  letter  dated  January  8, 1993,  Mr. 
Kletch  requested  a  hearing,  and  in  a 
letter  dated  February  26, 1993,  Mr. 
Kletch  submitted  arguments  to  support 
his  hearing  request.  In  his  request  for  a 
hearing,  Mr.  Kletch  acknowledged  that 
he  was  convicted  of  a  felony  under 
I  ederal  law  as  alleged  by  FDA. 

However,  Mr.  Kletch  argued  that  FDA’s 
findings  based  on  that  conviction  are 
incorrect  and  that  the  agency’s  proposal 
to  debar  him  is  unconstitutional. 

The  Interim  Deputy  Commissioner 
has  considered  Mr.  Kletch’s  arguments 
and  concludes  that  they  are 
unpersuasive  and  fail  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  Moreover,  the  constitutional 
arguments  that  Mr.  Kletch  presents  do 
not  create  a  basis  for  a  hearing  (see  21 
CFR  12.24(b)(1)).  Mr.  Kletch’s 
arguments  are  discussed  below. 

II.  Arguments  in  Support  of  a  Hearing 

Mr.  Kletch  contends  that  FDA’s 
findings  are  not  supported  by  the 
evidence  because  the  factual  predicate 
for  mandatory  permanent  debarment  is 
not  met  in  this  case.  Acknowledging 
that  he  was  convicted  for  receiving  an 
illegal  gratuity  while  employed  as  a 
review  chemist  at  FDA,  Mr.  Kletch 
claims  that  he  received  the  gratuity  from 
the  president  of  a  pharmaceutical  firm 
because  of  their  social  relationship.  Mr. 
Kletch  denies  taking  any  action  that  was 
inconsistent  with  agency  policy  because 
of  the  gratuity.  Thus,  he  claims  the  facts 
do  not  support  mandatory  permanent 
debarment  but  rather  permissive 
debarment. 


This  argument  is  unconvincing  and 
fails  to  raise  a  genuine  and  substantial 
issue  of  fact  for  two  reasons.  First,  as  a 
matter  of  law,  Mr.  Kletch’s  conviction 
was  for  conduct  relating  to  the 
development,  approval,  and  regulation 
of  a  drug  product.  Mr.  Kletch,  an  FDA 
review  chemist,  pled  guilty  to  and  was 
convicted  of  violating  18  U.S.C. 
201(c)(1)(B)  for  receiving  and  accepting 
two  $500  gift  certificates  (which  he 
exchanged  for  cash)  from  a  president  of 
a  pharmaceutical  firm. 

To  be  convicted  under  18  U.S.C. 
201(c)(1)(B),  a  public  official  must, 
otherwise  than  as  provided  by  law  for 
the  proper  discharge  of  one’s  duties  as 
a  public  official,  receive  and  accept 
anything  of  value  personally  for  or 
because  of  any  official  act  performed  or 
to  be  performed  by  such  official. 

"Official  act’’  is  defined  by  18  U.S.C. 
201(a)(3)  as  “any  decision  or  action  on 
any  question,  matter,  cause,  suit, 
proceeding  or  controversy,  which  may 
at  any  time  he  pending,  or  which  may 
by  law  be  brought  before  any  public 
official,  in  such  official’s  official 
capacity,  or  in  such  official’s  place  of 
trust  or  profit.’’  Thus,  as  a  matter  of  law, 
Mr.  Kletch’s  conviction  establishes  that 
his  receipt  of  the  gratuity  was  for,  and 
because  of,  official  acts  that  he  had 
performed  and  was  to  perform. 

As  a  review  chemist  within  FDA’s 
Division  of  Generic  Drugs,  Mr.  Kletch’s 
sole  responsibilities  were  the  review  of 
applications  submitted  by 
pharmaceutical  manufacturers  seeking 
FDA’s  approval  to  market  their  products 
to  the  public,  and  the  general  regulation 
of  drugs.  Therefore,  Mr.  Kletch’s 
conviction  under  18  U.S.C.  201(c)(1)(B) 
establishes  that  his  felony  conviction 
was  for  conduct  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product,  and  for 
conduct  relating  to  the  regulation  of  a 
drug  product.  For  this  reason,  the 
mandatory  permanent  debarment 
provisions  (section  306(a)(2))  of  the  act 
apply  to  Mr.  Kletch’s  receipt  of  the 
illegal  gratuity,  and  not  the  permissive 
debarment  provisions  as  Mr.  Kletch 
alleges.  Mr.  Kletch  would  be  considered 
a  candidate  for  permissive  debarment 
only  if  FDA  finds  that  the  conduct 
giving  rise  to  the  conviction  did  not 
relate  to  the  development  or  approval  or 
the  regulation  of  any  drug  product.  As 
discussed  above,  the  conduct  required 
for  the  conviction  necessarily  involved 
the  approval  and  regulation  of  generic 
drugs. 

Second,  having  admitted  and  been 
convicted  of  receiving  an  illegal  gratuity 
in  a  Federal  criminal  proceeding,  Mr. 
Kletch  is  now  estopped  from  attempting 


to  relitigate  the  issue  in  an 
administrative  forum.  Mr.  Kletch  had 
sufficient  opportunity  to  contest  the 
Government’s  allegations  during  the 
criminal  proceedings  prior  to  his 
conviction.  Yet,  Mr.  Kletch  admitted  in 
those  proceedings  that  he  was,  in  fact, 
guilty  of  receiving  an  unlawful  gratuity, 
a  crime  relating  to  the  performance  of 
his  official  duties.  Thus,  Mr.  Kletch  is 
collaterally  estopped  from  arguing  that 
he  did  not  receive  the  gratuity  "for  or 
because  of  any  official  act  performed  or 
to  be  performed.” 

Mr.  Kletch  also  argues  that  the  ex  post 
facto  clause  of  the  U.S.  Constitution 
prohibits  application  of  section 
306(a)(2)  of  the  act  to  him  because  this 
section  was  not  in  effect  at  the  time  of 
Mr.  Kletch’s  criminal  conduct.  With  the 
enactment  of  the  Generic  Drug 
Enforcement  Act  (GDEA)  on  May  13, 
1992,  Congress  amended  the  act  to 
include  section  306(a)(2),  whereas  he 
was  convicted  on  September  22, 1989. 

An  ex  post  facto  law  is  one  that 
reaches  back  to  punish  acts  which 
occurred  before  enactment  of  the  law  or 
that  adds  a  new  punishment  to  one  that 
was  in  effect  when  the  crime  was 
committed  (Ex  Parte  Garland,  4  Wall. 
333,  377, 18  L.  Ed.  366  (1866);  Collins 
V.  Youngblood,  110  S.  Ct.  2715  (1990)). 

Mr.  Kletch’s  claim  that  application  of 
the  mandatory  debarment  provisions  of 
the  act  is  prohibited  by  the  ex  post  facto 
clause  is  unpersuasive.  Because  the 
intent  behind  debarment  under  section 
306(a)(2)  of  the  act  is  remedial  rather 
than  punitive,  this  section  does  not 
violate  the  ex  post  facto  clause. 

The  congressional  intent  with  respect 
to  actions  under  section  306(a)(2)  of  the 
act  is  clearly  remedial.  Congress  created 
the  GDEA  in  response  to  findings  of 
fraud  and  corruption  in  the  generic  drug 
industry.  Both  the  language  of  the  GDEA 
itself  and  its  legislative  history  reveal 
that  the  purpose  of  the  debarment 
provisions  set  forth  in  the  GDEA  is  "to 
restore  and  ensure  the  integrity  of  the 
ANDA  approval  process  and  to  protect 
the  public  health.”  (See  section  1,  Pub. 
L.  102-282,  The  Generic  Drug 
Enforcement  Act  of  1992.)  This  is  a 
remedial  rather  than  a  punitive  goal  (see 
Manocchio  v.  Kusserow,  961  F.2d  1539, 
1542  (11  Cir.  1992)  (exclusion  of 
physician  from  participation  in 
medicare  programs  because  criminal 
conviction  is  remedial,  not  punitive)). 
Supporting  the  remedial  character  of 
debarment  is  a  statement  by  Senator 
Hatch  in  the  Congressional  Record  of 
April  10,  1992,  at  S  5616,  "*  *  *  (t]he 
legislation  *  *  *  provides  a  much- 
needed  remedy  for  the  blatant  fraud  and 
corruption  uncovered  in  the  generic 
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drug  industry  *  *  *  during  the  last  3 
years.” 

The  Supreme  Court  has  long  held  that 
statutes  that  deny  future  privileges  to 
convicted  offenders  because  of  their 
previous  criminal  activities  in  order  to 
ensure  against  corruption  in  specified 
areas  do  not  impose  penalties  for  past 
conduct  and,  therefore,  do  not  violate 
the  ex  post  facto  prohibitions  (see,  e.g., 
Haivkerv.  New  York,  170  U.S.  189, 190 
(1898)  (physician  barred  from  practicing 
medicine  for  a  prior  felony  conviction); 
De  Veau  v.  Braisted,  373  U.S.  154  (1960) 
(convicted  felon’s  exclusion  from 
employment  as  officer  of  waterfront 
union  is  not  a  violation  of  the  ex  post 
facto  clause)). 

In  De  Veau,  the  Court  upheld  a  law 
that  prohibited  a  convicted  felon  from 
employment  as  an  officer  in  a  waterfront 
union.  The  purpose  of  the  law  was  to 
remedy  the  past  corruption  and  to 
ensure  against  future  corruption  in  the 
waterfront  unions.  The  court  in  De 
Veau,  363  U.S.  at  160,  stated: 

The  question  in  each  case  where 
unpleasant  consequences  are  brought  to  bear 
upon  an  individual  for  prior  conduct,  is 
whether  the  legislative  aim  was  to  punish 
that  individual  for  past  activity,  or  whether 
the  restriction  of  the  individual  comes  about 
as  a  relevant  incident  to  a  regulation  of  a 
present  situation,  such  as  the  proper 
qualifications  for  a  profession  *  *  * 

The  legislative  purpose  of  the  relevant 
statute  here  is  to  ensure  that  fraud  and 
corruption  are  eliminated  from  the  drug 
industry.  The  restrictions  placed  on 
individuals  convicted  of  a  felony  under 
Federal  law  are  not  intended  as 
punishment  but  are  “incident  to  a 
regulation  of  a  present  situation”  [De 
Veau,  363  U.S.  at  160)  and  necessary  in 
order  to  remedy  the  past  fraud  and 
corruption  in  the  industry. 

Finally,  Mr.  Kletch  argues  that  the 
proposal  to  debar  him  under  section 
306(a)(2)  of  the  act  violates  the  double 
jeopardy  clause  of  the  Fifth  Amendment 
to  the  U.S.  Constitution.  The  double 
jeopardy  clause  states  that  no  person 
shall  “be  subject  for  the  same  offense  to 
be  twice  put  in  jeopardy  of  life  or  limb.” 
Mr.  Kletch  relies  on  U.S.  v.  Halper,  490 
U.S.  435  (1989),  to  argue  that  the  Fifth 
Amendment  double  jeopardy  clause 
should  prevent  his  debarment  because  a 
civil  sanction  that  serves  the  goals  of 
punishment — retribution  or 
deterrence— constitutes  punishment.  To 
support  his  argument  that  the  purpose 
of  debarment  is  punitive,  Mr.  Kletch 
relies  on  statements  in  the 
Congressional  Records  referring  to  the 
debarment  provisions  of  the  act  as, 
among  other  things,  deterrents.  Mr. 
Kletch  further  argues  that  his  proposed 
permanent  debarment  is  punitive 


because  it  would  eliminate  any 
opportunity  to  demonstrate  that  he 
would  no  longer  be  a  threat  to  the 
integrity  of  the  drug  approval  process. 

Mr.  Kletch ’s  arguments  are 
unconvincing.  First,  the  double 
jeopardy  clause  is  inapplicable  here 
because  the  effect  of  section  306(a)(2)  of 
the  act  is  remedial,  not  punitive.  As 
discussed  above,  the  legislative  goal  of 
this  section  is  to  restore  and  ensure  the 
integrity  of  the  drug  approval  process 
and  to  protect  the  public  health  by 
eradicating  fraud  and  corruption  from 
the  drug  industry.  This  is  plainly  a 
remedial  rather  than  a  punitive  goal 
[Manocchio  v.  Kusserow,  961  F.2d  at 
1542).  Although  the  Congressional 
Records  contain  statements,  as  Mr. 

Kletch  points  out,  that  the  legislation 
will  provide  deterrents,  the  primary  goal 
of  the  legislation,  as  shown  above,  is  .to 
protect  the  public  from  corruption 
found  to  exist  in  the  drug  industry. 

Thus,  because  the  legislative  intent  of 
section  306(a)(2)  of  the  act  is  to  protect 
the  public,  a  legitimate  nonpunitive 
goal,  the  sanctions  imposed  by  the 
debarment  provisions  are  remedial,  not 
punitive. 

The  fact  that  Mr.  Kletch’s  debarment 
is  permanent  rather  than  temporary 
does  not  signify  that  the  legislation  is 
nonremedial  or  punitive.  The  Supreme 
Court  has  upheld  laws  which,  for 
remedial  purposes,  permanently  bar  a 
class  or  group  of  individuals  from 
certain  occupations  due  to  a  prior 
criminal  conviction  (see  Hawker  v.  New 
York,  170  U.S.  189,  190  (1898);  De  Veau 
V.  Braisted,  373  U.S.  154  (I960)). 

Second,  the  double  jeopardy  clause  is 
inapplicable  to  FDA’s  proposal  to  debar 
Mr.  Kletch  because  the  sanctions 
imposed  by  section  306(a)(2)  of  the  act 
are  rationally  related  to  the  remedial 
governmental  goal  of  eradicating  fraud 
from  the  drug  industry. 

Due  to  the  potentially  serious 
consequences  to  the  public  health  of 
fraud  and  corruption  in  the  drug 
industry,  the  permanent  debarment  of 
convicted  felons  like  Mr.  Kletch  is  not 
an  excessive  means  to  eliminate  fraud 
from  the  industry.  The  legislative 
history'  of  the  GDEA  is  replete  with 
statements,  some  cited  above,  that  the 
act  provides  a  reasonable  means  of 
ridding  the  generic  drug  industry  of 
widespread  corruption  and  to  restore 
consumer  confidence  in  generic  drugs. 

Mr.  Kletch  acknowledges  that  he  was 
convicted  as  alleged  by  FDA  in  its 
proposal  to  debar  him  and  has  raised  no 
genuine  and  substantial  issue  of  fact 
regarding  this  conviction.  In  addition, 
Mr.  Kletch’s  legal  arguments  do  not 
create  a  basis  for  a  hearing  and,  in  any 
event,  are  unpersuasive.  Accordingly, 


the  Interim  Deputy  Commissioner  for 
Operations  denies  Mr.  Kletch’s  request 
for  a  hearing. 

III.  Findings  and  Order 

Therefore,  the  Interim  Deputy 
Commissioner  for  Operations,  under 
section  306(a)  of  the  act,  and  under 
authority  delegated  to  her  (21  CFR  5.20), 
finds  that  Mr.  Walter  S.  Kletch  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product  (21  U.S.C.  335a(a)(2)(A)); 
and  (2)  relating  to  the  regulation  of  a 
drug  product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Mr.  Walter  S.  Kletch  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  sections  505,  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  360b;  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
effective  November  29, 1994  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)). 

Any  person  with  an  approved  or 
pending  drug  product  application  who 
knowingly  uses  the  serv'ices  of  Mr 
Kletch  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (21  U.S.C. 
335b(a)(6)).  If  Mr.  Kletch,  during  his 
period  of  debarment,  provides  services 
in  any  capacity  to  a  person  with  an 
approved  or  pending  drug  product 
application,  he  will  be  subject  to  civil 
money  penalties  (21  U.S.C.  335b(a)(7)) 

In  addition,  FDA  will  not  accept  or 
review  any  abbreviated  new  drug 
application  or  abbreviated  antibiotic 
drug  application  submitted  by  or  with 
Mr.  Kletch’s  assistance  during  his 
period  of  debarment. 

Mr.  Kletch  may  file  an  application  to  I 
attempt  to  terminate  his  debarment, 
pursuant  to  section  306(d)(4)(A)  of  the 
act.  Any  such  application  would  be 
reviewed  under  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)(D)  of  the  act 
Such  an  application  should  be 
identified  with  Docket  No.  92N-0423 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Dated:  November  14, 1994. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(FR  Doc.  94-29384  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  4160-01-P 


[Docket  No.  93N-0326] 

Patrick  T.  Ryan;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  Patrick  T.  Ryan,  94 
Alaeloa  Mauka  St.,  Lahaina,  HI  96761, 
from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  FDA 
bases  this  order  on  a  finding  that  Mr. 
Ryan  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Mr.  Ryan  has  failed  to  request  a 
hearing  cuid,  therefore,  has  waived  his 
opportunity  for  a  hearing  concerning 
this  action. 

EFFECTIVE  DATE:  December  29, 1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  12, 1991,  the  United 
States  District  Court  for  the  District  of 
Oregon  entered  judgment  against  Mr. 
Patrick  T.  Ryan  for  the  Federal  felony 
offense  of  knowingly  selling, 
tpurchasing,  and  trading  drug  samples  as 
defined  in,  and  in  violation  of,  21  U.S.C. 
353(c)(1),  331(t),  and  333(b)(1). 

As  a  result  of  this  conviction,  FDA 
served  Mr.  Ryan  by  certified  mail  on 
October  12, 1993,  a  notice  proposing  to 
permanently  debar  him  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application,  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(B)  of 
the  act  (21  U.S.C.  335a(a)(2)(B)),  that  he 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 


regulation  of  a  drug  product.  Mr.  Ryan 
did  not  request  a  hearing.  His  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment. 

III.  Findings  and  Order 

Therefore,  the  Interim  Deputy 
Commissioner  for  Operations,  under 
section  306(a)  of  the  act,  and  under 
authority  delegated  to  her  (21  CFR  5.20), 
finds  that  Mr.  Patrick  T.  Ryan  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  regulation  of 
a  drug  product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  finding, 

Mr.  Patrick  T.  Ryan  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  sections  505,  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  360b,  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
effective  November  29, 1994  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Ryan,  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Mr. 
Ryan,  during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Mr.  Ryan  during  his  period  of 
debarment. 

Any  application  by  Mr.  Ryan  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  93N-0326  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  21, 1994. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[FR  Doc.  94-29383  Filed  11-28-94;  8:45  am) 
BILLING  CODE  4160-01-P 


Temporary  Deferment  of  Activities 
Relating  to  Medical  Device 
Submissions 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Office  of  Device  Evaluation 
(ODE),  Center  for  Devices  and 
Radiological  Health  (CDRH)  has 
completed  the  move  from  its  former 
Rockville,  MD,  location  to  its  new 
location  in  that  same  city.  FDA  is 
announcing  that  during  the  period 
required  for  the  move,  from  October  7, 
1994,  through  October  21, 1994  (14 
calendar  days),  the  agency  continued  to 
accept  mail,  but  did  not  officially 
receive  premarket  notifications, 
premarket  approval  applications,  or 
investigational  device  exemption 
applications,  nor  continue  its  review  of 
such  pending  submissions.  The 
statutory  review  periods  on  pending 
submissions  were  suspended  during 
this  14-day  period  needed  for  the 
relocation  of  ODE.  The  new  address  for 
submissions  to  ODE  is  set  forth  below. 
ADDRESSES:  Office  of  Device  Evaluation, 
Document  Mail  Center,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
401),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850.  Submit  written  requests  for  a 
copy  of  the  exact  date  adjustments  to 
review  timeframes  to  the  Division  of 
Small  Manufacturers  Assistance,  Center 
for  Devices  and  Radiological  Health 
(HFZ-220),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850,  301-443-6597 
(toll  free  outside  MD:  1-800-638-2041). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765,  extension  157. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  14, 1994  (59 
FR  52170),  FDA  announced  its  intention 
to  defer  activities  related  to  certain 
medical  device  submissions  for  about  10 
days  during  ODE’s  move  from  its  former 
Rockville,  MD,  location  to  its  new 
location  in  that  same  city.  FDA  also 
announced  that  it  would  provide 
information  on  the  exact  period  during 
which  the  activities  were  temporarily 
deferred,  and  provide  the  new  address 
for  submissions.  The  agency  deferred  its 
actions  on  new  and  existing 
submissions  during  the  period  from 
October  7, 1994,  through  October  21, 
1994  (14  calendar  days).  New  addresses 
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for  both  the  Document  Mail  Center, 
where  device  submissions  are  to  be 
mailed  to  ODE,  and  for  the  Division  of 
Small  Manufacturers  Assistance,  where 
a  copy  of  the  exact  date  adjustments  to 
review  timeframes  can  be  obtained,  are 
provided  earlier  in  this  document  under 
the  “ADDRESSES”section. 

Dated:  November  22, 1994. 

William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-29382  Filed  11-28-94;  8:45  am) 
BILLING  CODE  4160-01-F 


National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
HHS. 

ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 

ADDRESS:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Daniel  R.  Passeri, 

Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7735  ext.  244;  fax  301/402-0220). 

A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Method  for  Reducing  the 
Immunogenicity  of  Antibody  Variable 
Domains 

Padlan,  E.A.,  Mark,  G.E.,  Daugherty, 
B.L.  (NIDDK) 

Filed  17  May  91 
Serial  No.  07/702,217 
The  therapeutic  use  of  antibodies 
derived  either  completely  or  partially 
from  rodents  generally  produces  an 
immune  response  toward  the  antibody, 
thus  limiting  the  duration  and 
effectiveness  of  the  therapy.  This 
invention  attempts  to  overcome  this 
problem  by  identifying  the  amino  acid 
residues  responsible  for  the  species 


specificity  or  the  immunogenicity  on 
the  surface  of  the  mAb  and  then 
replacing  or  coating  (“veneering”)  the 
exterior  amino  acid  residues  of  one 
species  (the  donor  species)  with  those  of 
a  second  species  (the  recipient);  these 
replacements  are  made  only  in  the 
framework  regions  of  the  heavy  and 
light  chains  of  the  antibody.  Such 
modifications  markedly  affect 
immunogenicity  but  do  not  interfere 
with  ligand-binding  properties  of  the 
antibody.  Production  of  the  altered 
antibody  is  achieved  via  recombinant 
methods. 

Anthrax  Toxin  Fusion  Proteins  and 
Related  Methods 

Leppla,  S.H.,  Arora,  N.,  Klimpel,  K.R., 
Singh,  Y.,  Nichols,  P.J.  (NIDR) 

Filed  25  Jim  93 

Serial  No.  08/082,849  (CIP  of  08/ 
021,601) 

This  invention  involves  a  number  of 
novel  fusion  proteins  that  may  be 
particularly  useful  as  immunotoxins  for 
the  treatment  of  tumors  or  virally 
infected  cells.  One  method  of  targeting 
specific  cells  in  the  body  for  therapeutic 
treatment  has  been  to  make  fusion 
proteins  of  toxin  and  single-chain 
antibody  (sFv);  however,  such  methods 
have  not  been  particularly  successful 
because  the  need  to  fuse  the  toxin  to  the 
targeting  molecule  [i.e.,  the  antibody) 
often  disrupts  the  toxin  function  or  the 
targeting  function  of  the  antibody.  Such 
problems  have  been  overcome  by  fusing 
for  example,  the  translocation  domain 
and  lethal  factor  (LF)  binding  domain  of 
the  native  protective  antigen  (PA) 
protein  of  anthrax  toxin  with  a  target 
ligand  (e.g.,  cell-specific  sFv). 
Administration  of  such  a  protein,  which 
binds  to  the  target  cell,  is  then  followed 
by  another  fusion  protein  that  contains, 
for  example,  the  PA  binding  domain  of 
the  LF  anthrax  protein  fused  to  the 
cytotoxic  part  of  a  non-LF  protein.  Once 
the  second  fusion  protein  binds  to  the 
first,  it  is  immediately  internalized,  and 
cell  death  occurs.  Because  of  the  high 
efficiency  of  this  system,  the  second 
fusion  can  be  added  at  concentrations  of 
1  picomole  per  liter.  Thus,  in  this 
invention,  the  toxin  does  not  need  to  be 
directly  fused  to  the  cell-specific  ligand 
as  in  earlier  immunotherapies.  This 
invention — which  includes  the  nucleic 
acid  sequences  for  such  fusion 
proteins — may  be  applicable  to  treating 
HIV-infected  cells  as  well  as  delivering 
a  variety  of  therapeutic  agents  to 
specific  subsets  of  cells. 

E6-Associated  Protein  and  Methods  of 
Use 

Huibregtse,  J.M.,  Scheffner,  M.,  Howley, 
P.M.  (NCI) 


Filed  30  Jul  93 
Serial  No.  08/100,692 
Compositions  and  methods  have  been 
developed  for  screening  viruses  for  their 
potential  to  cause  cancer  as  well  as  for 
screening  compounds  that  can  block  the 
ability  of  certain  viruses  to  transform 
cells  from  normal  cells  to  tumor  cells. 

The  malignant  transformation  of  cells 
has  been  linked  to  the  expression  of 
proteins  encoded  by  oncogenes  as  well 
as  to  the  inactivation  of  proteins 
encoded  by  tumor  suppressor  genes. 
Human  protein  p53  is  one  of  these 
tumor  suppressor  gene  products.  The  E6 
oncoproteins  of  the  cancer-associated  or 
“high  risk”  human  papillomaviruses 
(HPVs)  have  been  shown  to  complex 
with  p53,  leading  to  the  degradation  of 
the  latter.  This  suggests  that  E6 
deregulates  normal  cell  growth  by 
eliminating  the  p53  tumor  suppressor 
protein.  An  additional  cellular  factor, 
designated  E6-Associated  Protein  (E6- 
AP),  is  necessary  for  E6-p53  complex 
formation.  Previously,  there  has  been  no 
acceptable  method  for  inhibiting  E6- 
p53  complex  formation  or  for 
determining  which  viruses  have  the 
potential  for  inactivating  p53  in  normal 
cells  and  inducing  cancer.  This 
invention  addresses  both  of  those 
problems  by  providing  DNA  constructs 
encoding  E6-AP — or  polypeptide 
fragments  derived  from  it — that  can  be 
used  for  detecting  HPVs  associated  with 
a  high  risk  of  malignancy.  This 
invention  also  provides  compounds  that 
inhibit  binding  of  E6  to  p53  and 
provides  methods  for  further  identifying 
compounds  that  inhibit  the  formation  of 
this  complex. 

Method  of  Inhibiting  Kaposi’s  Sarcoma 

Vogel,  T.,  Callo,  R.C.,  Browning,  P.J., 
Roberts,  D.D.,  Panet,  A.  (NCI) 

Filed  12  Aug  93 
Serial  No.  08/105,900 
A  recombinant  protein  has  been 
developed  that  offers  a  more  effective 
and  potentially  less  toxic  treatment  for 
AIDS-related  Kaposi’s  sarcoma.  Kaposi's 
sarcoma  (KS)  is  a  malignant,  neoplastic, 
vascular  proliferation  that  occurs  in 
immune-compromised  individuals  and, 
especially,  in  AIDS  patients.Effective 
treatments  for  AIDS-associated  KS 
include  low-dose  combinations  of 
doxorubicin,  bleomycin,  vincristine,  or 
a-lFN;  however,  HIV-1  infected  patients 
with  KS  are  unable  to  tolerate  aggressive 
chemotherapy  due  to  hematologic  and 
immunologic  complications  secondary 
to  HIV-1  infection.  Therefore,  there  is  a 
need  to  develop  less  toxic  therapies  to 
treat  this  condition.  This  novel 
recombinant  apolipoprotein  E-3  (Apo 
E-3)  has  been  shown  to  block  cell 
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proliferation  and  chemotaxis  of  AIDS- 
KS-derived  spindle  cells  in  vitro  and  in 
vivo.  It  appears  to  be  relatively  nontoxic. 

Method  and  Composition  for  Primer- 
Specific  Solid-Phase  Detection  of  PCR 
Products 

Fields,  H.A.,  Khudyakov,  Y.E.  (CDC) 
Filed  3  Sep  93 
Serial  No.  08/116,344 
A  method  and  reagents  for  the 
detection  of  polymerase  chain  reaction 
(PCR)  products  have  been  developed 
that  offer  to  significantly  facilitate  the 
use  of  this  powerful  gene  amplification 
tool  in  diagnostic  latoratory  procedures. 
PCR  gene  amplification  prc^ucts  can  be 
visu^zed  by  gel  electrophoresis  and 
staining;  however,  this  method  is  quite 
subjective.  Colorimetric  quantitation  of 
PCR  products  has  been  limited  by  the 
availability  of  a  suitable  sequence- 
specific  capture  method.  The  most 
effective  means  for  detecting  PCR 
products  is  by  hybridization  with  a 
sequence-specific  probe  attached  to  a 
solid  phase  (microtiter  well);  however, 
this  method  is  not  very  efficient  due  to 
its  dependence  on  DNA  denaturing 
conditions  (i.e.,  high  temperature  or 
alkali  conditions).  This  newly 
developed  method  overcomes  such 
limitations  by  amplifying  DNA  with  a 
primer  with  a  known  nucleotide  that 
can  be  selectively  digested  in  its  double- 
stranded  form.  A  second  primer  with  a 
marker  molecule  (e.g.,  biotin)  is  used  to 
form  a  double-stranded  product  with 
the  known  nucleotide  sequence  on  one 
strand  and  the  marker  molecule  on  the 
other.  The  known  nucleotide  sequence 
on  the  one  strand  is  then  digested  to 
expose  a  single-stranded  sequence, 
which  is  hybridized  to  a  complementary 
nucleic  acid  sequence  bound  to  a  solid 
support.  A  colorimetric  method  is  then 
used  to  detect  the  marker  molecule. 

Method  for  Detection  of  Cdrnifin 
Expression  in  Mammalian  Tissue 

Jetten,  A.M.  (NIEHS) 

Filed  15  Nov  93 
Serial  No.  08/151,995 
Licensing  Contact:  Dan  Passer! 

A  unique  method  for  detecting  the 
expression  of  the  squamous  cell  protein, 
comifin,  offers  to  improve  the  detection 
and  treatment  of  a  variety  of  squamous¬ 
cell  related  diseases.  Squamous  cells  are 
flat,  epithelial  cells  resulting  from 
squamous  difierentiation  and  are  seen 
in  many  different  tissues  including 
epidermis  (skin),  esophagus,  and 
longue.  Currently,  the  practical  methods 
for  the  detection  of  squamous  cell- 
related  diseases  largely  relate  to 
morphologic  and  histologic  approaches. 
Unfortunately,  however,  these  methods 


detect  such  conditions  only  in  their 
later  stages  of  development,  when 
treatment  is  much  more  difficult.  Thus, 
present  fieatment  regimens  are  limited 
by  their  specificity  and  adverse  side 
effects.  This  new  detection  method 
specifically  tests  for  comifin,  whidi  is 
a  precursor  maricer  for  many  squamous 
cell-related  disorders.  Thus,  the  ability 
to  monitor  the  expression  of  comifins  in 
normal  and  disease  tissues  is  a  valuable 
tool  in  the  diagnosis  of  psoriasis  and 
possibly  for  other  squamous  cell-related 
diseases  such  as  squamous  cell 
carcinoma,  vitamin  A  deficiency,  and 
chronic  retinoic  acid  effects.  Diagnosis 
is  based  on  the  levels  of  comifin 
message  or  comifin  polypeptides  in 
afflicted  tissues. 

1,2-Dihydroellipticines  With  Activity 
Against  CNS-Specific  Cancer  Cell  Lines 

Haugwitz,  R.D.,  Cushman,  M., 

Narayanan,  V.L.,  Jarayj,  J.  (NCI) 
Filed  21  Dec  93 

Serial  No.  08/171,234  (DIV  of  07/ 

956,903;  patent  5,272,146  issued  21 
Dec  93) 

A  new  class  of  derivatives  of  the 
compound  1,2-dihydroellipticine  are 
particularly  useful  in  treating  cancers  of 
the  central  nervous  system  (CNS).  Many 
of  the  drugs  that  have  been  developed 
to  treat  human  cancers  have  limited 
applicability  in  treating  CNS  cancers 
bemuse  they  can  not  effectively 
penetrate  the  blood-brain  barrier  (BBB) 
or  the  blood-cerebrospinal  fluid  (CSF) 
barrier.  These  barriers  prevent  large 
molecule  substances  hum  passing  from 
the  blood  to  the  interstitial  fluids  of  the 
brain  and  CSF;  however,  these  barriers 
are  generally  highly  permeable  to  water, 
carbon  dioxide,  oxygen,  and  lipid- 
soluble  substances  and  slightly 
permeable  to  electrolytes.  It  is  also 
known  that  the  BBB  is  relatively 
impermeable  to  ionized  forms  of  drugs 
'  and  other  molecules.  This  new  class  of 
ellipticine-derived  compormds — which 
have  potent  antitumor  activity — ^have 
been  converted  to  neutral,  uncharged 
species  and  thus  can  easily  penetrated 
the  BBB  and  CSF  barriers.  Once  these 
compounds  enter  through  the  BBB,  they 
are  often  oxidized  to  an  ionic  form  that 
is  eliminated  from  the  brain  10  times 
slower  than  from  the  rest  of  the  body. 
Therefore,  they  are  highly  specific  for 
CNS  cancers. 

Protein  Tyrosine  Kinase  A6 

Beeler,  J.F.,  LaRochelle,  W.,  Aaronson, 
S.A.  (NCI) 

Filed  12  Jan  94 
Serial  No.  08/184,252 
A  gene  has  been  identified  that 
encodes  a  novel  protein  tyrosine  kinase 


that  is  highly  divergent  from  any  of  the 
previously  describe  protein  tyrosine 
kinases.  Protein  kinases — enzymes  that 
phospherylateproteins — are  important 
to  a  number  of  physiologic  events 
ranging  fiom  normal  cell  growth  and 
differentiation  to  malignant 
transformation  of  normal  cells  into 
cancer  cells.  This  newly  discovered 
kinase  may  be  important  in  the 
regulation  of  cellular  growth  control 
pathways,  and  the  DNA  sequence 
encoding  the  protein  may  useful  as 
a  probe  for  determining  the  distribution 
of  this  enzyme  in  various  tissues. 
Antibodies  to  the  protein  also  can  be 
used  for  determining  its  levels  in  both 
normal  and  neoplastic  tissue  to 
correspond  its  activity  with  cell 
proliferation. 

Fusion  Proteins  That  Include  Antibody 
and  Nonantibody  Portions 

LaRochelle,  W.J.,  Aaronson,  S.A., 

Dirsch,  O.  (NQ) 

Filed  1  Feb  94 
Serial  No.  08/189,552 
A  new  class  of  antibody/nonantibody 
fusion  proteins  have  been  developed 
that  are  valuable  for  a  number  of 
conventional  applications  associated 
with  monoclonal  antibodies.  There  have 
been  a  number  of  attempts  to  develop 
tissue-  or  cell-specific  therapeutics 
fusing  regions  of  antibodies — IgG  in 
particular — with  other  molecules  with 
bioactivity.  However,  practical 
applications  of  such  fusion,  or  chimeric, 
molecules  have  been  slow  to  emerge, 
primarily  because  the  H  and  L  chains  of 
IgG  are  poorly  secreted  and  rapidly 
degraded  in' the  absence  of  their  partner 
H  and  L  chains.  These  new  IgG/non-IgG 
fusion  proteins,  however,  are  potently 
secreted  in  stable  form  when  transfected 
in  mammalian  cells  and  display  effector 
properties  characteristic  of  both  the 
antibody  and  nonantibody  predecessor 
molecules,  respectively.  These  fusion 
proteins  may  be  useful  for  flow 
cytometry,  immimohistochemistry,  and 
immunoprecipitation  as  well  as  for 
diagnostic  and  therapeutic  purposes. 

Method  of  Inhibiting  Transformed  Cells 

Rabinovitz,  M.,  Fisher,  J.  (NQ) 

Filed  18  Feb  94 
Serial  No;  08/198,953 
Novel  compounds  have  been 
developed  for  selectively  inhibiting 
transformed  cells  that  offer  to 
significantly  improve  the  treatment  of  a 
number  of  cancers.  Transformation  is  a 
process  where  normal  cells  lose  their 
ability  for  controlled  growth  and  begin 
to  proliferate  in  excess.  Types  of 
transformed  cells  include  tumor  and 
cancer  cells.  Previously  developed 
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agents  for  inhibiting  the  growth  of  or 
killing  transformed  cells  have  had 
limited  utility  because  they  are  also 
toxic  to  normal  cells.  These  new 
compounds,  which  are  derivatives  of 
the  compound  phenanthroline,  are 
highly  effective  in  inhibiting 
transformed  cells  and  have  shown 
surprisingly  low  toxicity  in  normal  cells 
in  animal  studies.  They  have  been 
shown  to  inhibit  the  growth  rate  of  a 
wide  variety  of  transformed  cells  from 
such  tissues  as  lung,  colon,  ovary,  skin, 
blood,  central  nervous  system,  and 
kidney. 

Novel,  Broad-Spectrum,  Human  Lung 
Fibroblast-Derived  Mitogen 

Rubin,  J.S.,  Chan,  A.,  Aaronson,  S.A. 

(NCI) 

Filed  5  May  94 

Serial  No.  08/238,752  (DIV  of  07/ 

582,063) 

A  fibroblast-derived  mitogen,  now 
termed  hepatocyte  growth  factor/scatter 
factor  (HGF/SF),  was  shown  to  have 
specificity  for  melanocytes,  endothelial 
cells,  and  a  variety  of  epithelial  cells. 
Based  on  its  activity  on  these  many 
different  cell  types,  this  protein  should 
have  utility  in  promoting  the  repair  of 
many  tissues  as  well  as  angiogenesis  in 
appropriate  settings.  It  can  also  be  used 
to  develop  anti-growth  factor  agents 
which  could  prove  useful  in  the 
treatment  of  proliferative  disorders 
involving  HGF/SF  expression. 

Dated:  November  16, 1994. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer 

|FR  Doc.  94-29314  Filed  11-28-94;  8:45  am] 
BILLING  CODE  414(M)1-P 
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AGENCY:  National  Institutes  of  Health; 
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ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
'  copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  Licensing  Specialist  at 
the  Office  of  Technology  Transfer, 


National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804 
(telephone  301/496-7735;  fax  301/402- 
0220).  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

A  Method  for  the  Treatment  of 
Acquired  Immunodeficiency  Syndrome 

Pollard,  H.B.,  Pollard,  B.S.  (NIDDK) 

Filed  21  Dec  93 
Serial  No.  08/050,370 
Licensing  Contact:  Steven  Ferguson 
This  invention  involves  a  novel 
apparatus  for  treating  HIV  infection,  the 
etiologic  agent  of  AIDS,  that  offers  an 
inexpensive,  nontoxic  therapy  for  this 
disease.  Presently,  the  only  approved 
treatment  for  HIV  infection  is  AZT, 
which  does  not  work  in  all  AIDS 
patients  and  eventually  becomes  toxic 
to  bone  marrow.  An  experimental 
approach  to  the  treatment  of  AIDS 
employs  neutralizing  antibodies  to  the 
envelope  glycoproteins  (gpl20  or 
gpl60).  Because  HIV  mutates  rapidly, 
the  neutralizing  antibody  approach  has 
not  proven  effective.  Since  binding  to 
CD4  receptors  on  immune  cells  and 
other  cells  is  the  method  by  which  HIV 
infects  and  destroys  the  immune 
system,  another  experimental  approach 
has  been  to  use  cell-free  CD4  to  bind  to 
the  gpl20  of  the  virus  and  thereby 
protect  cells  from  viral  attachment. 
However,  the  problem  with  this 
approach  is  that  it  requires  large 
amounts  of  continuous  doses  of  CD4.  In 
addition,  CD4  binds  to  Class  II  major 
histocompatibility  antigens  on  cells, 
further  compromising  the  immune 
system.  This  newly  developed 
apparatus  uses  CD4  receptor  (rCD4) 
molecules  immobilized  on  beads  inside 
a  porous  chamber.  The  holes  in  the 
chamber  allow  the  HIV  virion  to  enter 
the  chamber  but  are  small  enough  to 
prevent  the  entry  of  cells  containing  the 
CD4  receptor.  The  chamber  is  placed 
within  the  peritoneal  cavity  or  on-line 
in  the  blood  stream.  When  all  the  rCD4 
molecules  on  the  beads  are  occupied  by 
HIV,  the  chamber  is  replaced.  A 
membrane  lytic  agent  also  can  be 
attached  to  the  beads,  so  that  once  the 
virion  is  bound,  it  is  promptly 
destroyed. 

Diagnostic  Agents  for  Human 
Herpesvirus  7  and  Infected  Cells 

Berneman,  Z.N.,  Gallo,  R.C.,  Lusso,  P., 
Reitz,  M.S.  (NCI) 

Filed  26  Jul  93 


Serial  No.  08/098,941  (CIP  of  07/ 

971,102) 

Licensing  Contact:  Steven  Ferguson 
Development  of  a  convenient  source 
of  human  herpesvirus  7  (HHV-7)  will 
make  it  significantly  eaMer  to  diagnose 
and  detect  this  type  of  viral  infection. 
Human  herpesviruses  cause  a  variety  of 
diseases,  including  skin  lesions, 
mononucleosis,  chicken  pox,  and 
disseminated  multisystem  infections  in 
immune-compromised  individuals. 
Although  the  recently  identified  HHV- 
7  is  not  yet  associated  with  disease,  it 
shares  sequence  homology  with  HHV-6 
and  other  viruses  that  do  cause  disease; 
therefore,  it  is  essential  to  be  able  to 
differentiate  between  these  viruses. 
Previously,  it  has  been  difficult  to 
develop  a  test  for  HHV-7  because  the 
virus  can  only  infect  certain  kinds  of 
cells  that  do  not  propagate  the  virus 
well.  Nucleic  acid  sequences  derived 
from  the  amplification  of  HHV-7  have 
been  isolated  and  purified.  This 
invention  includes  primers  and  probes 
for  detection  of  HHV-7  infection  or  for 
the  amplification  of  HHV-7.  A  vector  is 
also  included  for  transforming  a  unique 
cell  line  that  provides  a  ready  source  of 
virus  particles  and  viral  proteins  for 
diagnostic  and  potential  therapeutic 
uses. 

HIV-2  or  its  Viral  Components  as 
Therapeutic  Agents  in  the  Treatment 
and/or  Prevention  of  HIV-1  Infection 
Rappaport,  J.F.,  Arya,  S.,  Klotman,  P.E. 

(NIDR) 

Filed  15  Nov  93 
Serial  No.  08/153,117 
Licensing  Contact:  Steven  Ferguson 
The  HIV-2  viral  proteins  may  offer  a 
new  and  better  method  for  treating  and/ 
or  inhibiting  HIV-1  infection.  Although 
the  most  widely  used  method  for 
treating  HIV-1  infection,  AZT,  slows  the 
progression  of  infection,  it  has  toxic  side 
effects,  and  the  virus  often  eventually 
becomes  resistant  to  its  effects.  Other 
methods  that  have  been  developed  for 
preventing  HIV  infection  have  not  been 
successful  to  date.  Recently,  it  has  been 
shown  that  protein  subunits  of  HIV-2, 
which  are  related  to  HIV-1  but  appear 
to  be  less  pathogenic,  can  interfere  with 
HIV-1  infection  and  replication.  This ' 
invention  offers  a  gene  encoding  one 
HIV-2  protein,  in  particular,  that 
effectively  inhibits  HIV-1  LTR  response, 
which  is  essential  for  its  replication. 

The  HIV-1  LTR-inhibiting  protein  can 
be  used  to  treat  individuals  with  HIV- 
1  infection,  or  a  gene  encoding  the 
protein  can  be  inserted  into  T-cells 
taken  from  an  HIV-1 -infected 
individual.  The  T-cells  can  then  be  put 
back  into  the  patient  in  order  to  inhibit 
further  HIV-1  replication  in  the  patient 
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Octopamine  Receptor 

Venter,  J.C.,  Fraser,  C.M.,  McCombie, 
W.R.  (NINDS) 

Filed  8  Feb  94 

Serial  No.  08/194,338  (DIV  of  07/ 
676,174) 

Licensing  Contact:  Arthur  Cohn 
Receptors  for  octopamine — a 
transmitter,  hormone,  and 
neuromodulator  in  invertebrates  such  as 
arthropods  and  mollusks — are 
selectively  blocked  by  mammalian  a- 
adrenergic  antagonists  and  agonists.  A 
segment  of  the  DNA  molecule  that 
encodes  an  octopamine  receptor  protein 
was  isolated.  The  octopamine  receptor 
is  a  member  of  the  adrenergic/ 
muscarinic/opsin  family.  Expression  of 
the  novel  octopamine  receptor  cDNA  in 
mammalian  cells  can  be  used  to  study 
the  isolated  receptor.  The  octopamine 
receptor  may  also  be  useful  in 
screening,  designing,  and  testing 
pharmaceuticals  and  insecticides 
targeted  to  the  receptor.  This  invention 
reduces  the  need  for  animals  in  early 
phases  of  related  drug  research  and 
provides  a  cost-effective,  selective 
alternative  to  current  drug-screening 
methods. 

Biologically  Active  ATP  Derivatives 

Jacobson,  K.,  Fischer,  B.,  Maillard,  M.C. 

(NIDDK) 

Filed  8  Mar  94 
Serial  No.  08/207,870 
Licensing  Contact:  Arthur  Cohn 
This  is  a  novel  class  of  biologically 
active  ATP  analogs  that  may  be  useful 
in  the  treatment-of  a  variety  of 
conditions,  including  septic  shock.  ATP 
functions,  among  other  things,  as  a 
neurotransmitter,  and  its  effects  are 
mediated  by  a  certain  class  of  receptors 
called  P2.  The  P;  receptor  is  widely 
distributed  throughout  the  body  and  the 
central  nervous  system.  These  novel 
ATP  derivatives  have  been  shown  to 
have  more  activity  on  certain  subsets  of 
P2  receptors  than  does  ATP.  Thus,  they 
may  be  valuable  as  selective  stimulators 
or  inhibitors  of  tissues  enriched  in  these 
P2  receptor  subsets.  In  particular,  these 
ATP  derivatives  may  be  effective  in  the 
treatment  of  septic  shock  and  brain 
seizures  as  well  as  in  the  enhancement 
of  learning  and  memory. 

In  Vivo  Assays  for  Inhibitors  of  IgE- 
Mediated  Allergic  Responses 

Kinet,  J.P..  KoUer,  B.  (NIAID) 

Filed  1  Dec  93 
Serial  No.  08/160,502 
Licensing  Contact:  Laurence  Hyman 
An  in  vivo  biological  assay  developed 
for  inhibitors  of  immunoglobulin  E 
{IgE)-mediated  allergic  responses  offers 
an  important  new  tool  for  studying 


allergic  responses  as  well  as  for 
developing  treatments  for  allergies. 

Many  lines  of  evidence  have  led  to  the 
concept  that  the  interaction  between  IgE 
and  mast  cells  and  basophils  is  the 
primary  effector  pathway  in  allergic 
responses.  Thus,  inhibitors  of  this 
interaction  offer  the  prospect  of 
effectively  reducing  the  severity  of 
many  allergic  reactions;  however,  the 
search  for  inhibitors  of  allergic 
responses  has  been  hampered  by  the 
lack  of  accurate,  inexpensive,  and  rapid 
assays.  This  application  provides  mice 
“humanized”  to  express  portions  of  the 
human  high  affinity  IgE  receptor,  and  in 
which  the  corresponding  portions  of  the 
mouse  receptor  are  non-functional. 

Such  mice  can  be  used  to  quickly  and 
economically  screen  for  agents  that  can 
inhibit  the  release  of  histamine  in  the 
presence  of  an  allergic  stimulus. 

Simian  T-Cell  Leukemia/Lymphotropic 
Virus  Type  Pan-P 

Franchini,  G.,  Gallo,  R.C.,  Markham,  P., 
Giri,  A.  (NQ) 

Filed  22  Apr  94 
Serial  No.  08/231,526 
Licensing  Contact:  Steven  Ferguson 
A  new  type  of  T-cell  lymphotropic 
virus,  designated  STLVp*,.p  or  STLV-II, 
has  been  isolated  and  cultured.  The 
vims,  which  was  isolated  from  the 
peripheral  blood  mononuclear  cells  of  a 
colony  of  captive  pygmy  chimpanzees, 
was  able  to  immortalize  several  co¬ 
cultures  of  human  cord  blood 
mononuclear  cells.  These  immortalized 
co-cultures  became  T-cell  lines 
expressing  CD4-*-,  CD8+,  and  DR-»- 
phenotypes  of  mature  activated  T-cells. 
Synthetic  nucleic  acid  sequences  from 
this  virus  that  are  capable  of  directing 
the  proiluction  of  recombinant  proteins 
have  also  been  developed,  which  may 
be  used  as  probes  to  detect  the  presence 
of  T-cell  lymphotropic  vimses  in 
biological  samples  (including  human 
samples)  or  may  be  used  in  vaccine 
development. 

Retinoids  Can  Increase  the  Potency  of 
Anti-Cancer  Immunotoxins 

VVu,  Y.N.,  Youle,  R.).  (NINDS) 

Filed  6  May  94 
Serial  No.  08/238,997 
Licensing  Contact:  Laurence  Hyman 
A  unique  method  of  potentiating  the 
effect  of  anti-cancer  immunotoxins  has 
been  developed,  thus  offering  to 
significantly  improve  the  treatment  of  a 
number  of  cancers  as  well  as 
autoimmune  disea.ses.  Prolonged 
treatment  of  human  cancers  with 
classical  methods  such  as  radiation  and 
chemotherapy,  or  a  combination  of  both, 
may  cause  greater  damage  than  the 


underlying  disease  because  healthy 
tissue  is  often  damaged  along  with 
diseased  tissue.  More  recently, 
immunotherapy  has  emerged  as  a  new 
and  promising  therapy  for  treating 
cancer  because  it  employs  monoclonal 
antibodies  specific  for  tumor  cells 
coupled  to  protein  toxins.  Thus,  cancer 
cells  are  selectively  targeted  for 
destruction.  These  immunotoxins  are 
being  examined  in  numerous  clinical 
trials  for  the  treatment  of  cancer  and 
autoimmune  diseases.  However,  often 
the  protein  toxin  coupled  to  the 
monoclonal  antibody  does  not  pass  as 
readily  into  the  cytosol  of  the  target  cell 
as  does  the  native  protein  toxin.  This 
invention  improves  the  effectiveness  of 
such  immunotoxins  by  employing 
retinoic  acid,  which  disrupts  the  Golgi 
apparatus  of  the  target  cell  and  increases 
the  cytosolic  routing  of  specific  protein 
toxins.  Also  included  in  this  invention 
is  an  in  vitro  method  for  assessing  the 
ability  of  a  retinoid  to  potentiate  the 
activity  of  immunotoxins. 

Pteridine  Nucleotide  Analogs  as 
Fluorescent  DNA  Probes 

Hawkins,  M.E.,  Pfleiderer,  W.,  Davis, 
M.D.,  Balis,  F.  (NCI) 

Filed  18  May  94 

Serial  No.  08/245,923 

Licensing  Contact:  Robert  Benson 

The  invention  concerns  a  series  of 
pteridine  deoxyribosides  which  are 
.highly  fluorescent-and  resemble  purine 
nucleotides  in  structure  and  properties. 
The  pteridine  nucleotide  analogs-can  be 
site-specifically  incorporated  into 
oligonucleotides  using  conventional 
DNA  synthesis  techniques.  The 
fluorescence  quantum  yields  of  the 
pteridine  nucleotide  analogs  are  highly 
dependent  on  their  physicochemical 
environment,  thus  lending  themselves 
to  homogeneous  assays.  They  have  been 
used  in  a  real  time  assay  of  the  HIV 
integrase  enzyme.  Other  uses  foreseen 
are  as  labels  for  DNA  probes  and  PCR 
primers  and  for  investigating  protein- 
DNA  interactions.  The  claims  include 
derivatives  of  the  pteridine  nucleotide 
analogs  useful  as  starting  materials  for 
oligonucleotide  synthesis  and 
oligonucleotides  comprising  the 
pteridine  nucleotide  analogs. 

Dated:  November  16, 1994. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer 

|FR  Doc.  94-29315  Filed  11-28-94;  8:45  am) 
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Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agenda:To  review  individual 
grant  applications. 

Name  of  SEP;  Microbiological  and 
Immunological  Sciences. 

Date;  December  14, 1995. 

Time;  1:00  p.m. 

Place;  NIH,  Westwood  Building,  Room  238, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman, 

Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  235,  Bethesda,  MD 
20892,  (301)  594-7078. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  15, 1994. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room  238, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  238,  Bethesda,  MD 
20892,  (301)  594-7078. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  15, 1994. 

Time:  1:30  p.m. 

Place:  NIH,  Westwood  Building,  Room 
236A,  Telephone  Conference. 

Contact  Person:  Dr.  William  Branche,  Jr., 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  236A,  Bethesda.  MD  20892,  (301) 
594-7297. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  16, 1994. 

Time:  1:30  p.m. 

Place;  NIH,  Westwood  Building.  Room 
236A,  Telephone  Conference. 

Contact  Person;  Dr.  William  Branche,  Jr., 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Roam  236A.  Bethesda.  MD  20892,  (301) 
594-7297. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  16, 1994. 

Time;  11:00  a.m. 

Place:  NIH,  Westwood  Building,  Room 
A25,  Telephone  Conference. 

Contact  Person:  Dr.  Betty  Hayden, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  A25.  Bethesda,  MD 
20892,  (301)  594-7310. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 

552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
Applications  and/m  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 


need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 

93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  22, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  94-29313  Filed  11-28-94;  8:45  am) 
BILLING  CODE  4140-41-M 

Public  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  59  FR  54000- 
02,  October  27, 1994)  is  amended  to 
reflect  the  reorganization  of  the  National 
Institute  on  Drug  Abuse.  The 
reorganization  consists  of  (1)  retitling 
the  Office  of  Science  Policy,  Education, 
and  Legislation  (HN614),  and  the 
Division  of  Clinical  Research  (HN62), 
and  revising  their  functional  statements; 
(2)  retitling  the  Addiction  Research 
Center  (HN64);  and  (3)  revising  the 
functional  statements  of  the  Division  of 
Epidemiology  and  Prevention  Research 
(HN63),  and  the  Division  of  Basic 
Research  (HN65). 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows;  (1) 
Under  the  heading  National  Institute  on 
Drug  Abuse  (HN6),  Office  of  Science 
Policy,  Education,  and  Legislation 
(HN614);  and  the  Division  of  Clinical 
Research  (HN62);  delete  the  titles  and 
functional  statements  in  their  entirety 
and  substitute  the  following: 

Office  of  Science  Policy  and 
Communications  (HN614).  (1)  Provides 
leadership  and  direction  in  planning, 
coordinating,  analyzing,  and  evaluating 
the  Institute’s  scientific  research  and 
research  training  programs:  (2) 
represents  the  Institute’s  research  and 
research  training  programs  to  other 
government  agencies,  the  Congress, 
scientific  and  professional 
organizations,  and  the  public:  (3) 
evaluates,  analyzes,  and  develops  policy 
options  in  regard  to  the  Institute’s 
scientific  research  and  research  training 
activities:  (4)  prepares  briefing  materials 
and  testimony  for  congressional 
hearings,  and  serves  as  liaison  with  the 
Congress,  the  White  House,  and  other 
significant  Federal  and  governmental 


agencies:  (5)  prepares  reports,  develops 
responses,  and  provides  information  on 
legislative  efforts,  responds  to 
congressional  inquiries,  and  analyzes  . 
legislative  proposals  for  the  Director:  (6) 
advises  the  Director  on  national  drug 
abuse  policy  issues;  (7)  conducts 
relevant  public  affairs,  research 
dissemination,  and  application 
activities,  deals  with  the  press,  media, 
and  other  communications 
organizations,  and  collaborates  with  a 
variety  of  public  and  private  entities  to 
enhance  knowledge  and  awareness  of 
NIDA’s  programs  and  findings:  (8; 
provides  liaison  with  scientific  and 
professional  groups  and  private 
organizations;  and  (9)  plans, 
coordinates,  analyzes,  and  evaluates  the 
Institute’s  international  program. 

Division  of  Clinical  and  Services 
Research  (HN62).  (1)  Plans,  stimulates, 
develops,  and  supports  a  broad 
extramural  program  of  medical, 
etiological,  and  clinical  neurobiological 
services  and  treatment  research  focusing 
on  drug  abuse;  (2)  supports  studies 
designed  to  describe  and  address  the 
problem  of  human  medical  conditions 
that  may  be  associated  with  drug  abuse: 
(3)  supports  research  designed  to 
develop  and  assess  the  efficacy  of  new 
and  existing  treatment  techniques  and 
treatment  modalities;  (4)  supports 
research  which  focuses  on  developing 
and  evaluating  methodologies  for 
recruiting  drug  abusers  into  treatment, 
retaining  them,  and  preventing 
recidivism  to  drug  use;  (5)  supports 
services  research  which  focuses  on  the 
impact  of  alternative  financing, 
organizational,  and  staffing  patterns  on 
the  cost,  quality,  access,  utilization,  and 
outcome  of  drug  abuse  services;  (6) 
supports  research  on  the  etiology  and 
clinical  neurobiology  of  drug  abuse:  and 
(7)  supports  researdi  training  in  the 
clinical,  psychological,  and  behavioral 
science  and  health  services  research 
disciplines  in  the  field  of  drug  abuse. 

(2)  Under  the  heading  Addiction 
Research  Center  (HN64),  change  the  title 
to  the  Division  of  Intramural  Research 
(HN64). 

(3)  Under  the  heading  Division  of 
Epidemiology  and  Prevention  Research 
(HN63),  and  the  Division  of  Basic 
Research  (HN65),  delete  the  functional 
statements  in  their  entirety  and 
substitute  the  following: 

Division  of  Epidemiology  and 
Prevention  Research  (HN63).  (1)  Plans, 
stimulates,  develops,  and  supports  a 
broad  extramural  program  to  study  the 
nature,  origins  and  vulnerability  to, 
extent  of,  and  patterns  and 
consequences  of  drug  use  and  abuse 
among  general,  special,  community- 
based,  and  subpopulations  including 
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consequences  such  as  HIV  infection;  (2) 
plans,  develops,  and  supports  a  broad- 
based  extramural  research  program  on 
prevention  of  drug  use  and  abuse  and 
associated  conditions  and  early 
interventions  and  services  research 
including  the  prevention  of  HIV  and 
other  medical/social/psychological 
sequelae  of  drug  use  and  abuse;  (3) 
supports  a  research  program  on 
innovative  sampling,  data  collection, 
and  analytic  methodologies  designed  to 
support  epidemiologic  and  prevention 
and  early  intervention  and  services 
research;  (4)  workFcooperatively  with 
Federal,  State  and  local  governmental 
agencies  and  international  and  private 
organizations  to  encourage  sharing  of 
drug  use/abuse  epidemiologic  and 
prevention  information,  models,  and 
research  methodologies;  (5)  provides 
consultation  and  technical  assistance,  in 
the  areas  of  theoretical  models,  research 
design,  sampling,  data  collection,  and 
statistical  methods  relative  to  the 
conduct  of  epidemiologic  and 
prevention  interventions  and  services 
research;  and  (6)  develops  training 
programs  and  supports  individuals  in 
the  areas  of  drug  use/abuse 
epidemiologic  and  prevention 
interventioii  and  services  research. 

Division  of  Basic  Research  (HN65).  (1) 
Plans,  develops,  and  administers  an 
extramural  program  of  biomedical, 
behavioral,  and  neuroscience  research 
which  seeks  to  develop  new  knowledge 
concerning  the  mechanisms  and  sites  of 
action  underlying  drug  abuse;  (2) 
supports  studies  to  develop  new 
methodologies  for  testing  the  abuse 
potential  of  new  compoxmds;  (3) 
supports  studies  designed  to  determine 
the  short-  and  long-term  neurological, 
biological,  and  behavioral  effects  of 
drugs  of  abuse  and  those  compounds 
which  may  be  related  to  drugs  of  abuse; 
(4)  supports  research  training  to 
increase  the  skills,  quantity,  quality,  and 
.  utilization  of  research  investigators  in 
the  biomedical  and  behavioral 
disciplines  in  the  drug  abuse  field;  (5) 
supports  studies  designed  to  describe 
and  understand  drug  abusing  behavior 
and  to  ascertain  the  effects  of  drugs  and 
environment  on  behaviors;  (6)  supports 
research  into  the  synthesis  of  new 
compounds,  new  methods  development, 
and  drug  metabolism;  emd  (7)  manages 
the  distribution  of  controlled 
substances,  research  drugs,  and 
chemicals. 

Dated;  November  14, 1994. 

Harold  Varmus, 

Director,  NIH. 

IFR  Doc.  94-29312  Filed  11-28-94;  8:45  am) 
BILLING  C006  4101-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1076- 
0018),  Washington,  D.C.  20503, 
telephone  202-395-7340. 

Title:  A  Reporting  System  for  P.L.  102- 
477  Demonstration  Project 
OMB  Approval  Nuipber:  1076-0018 
Abstract:  “Native  Americans” 
“Employment  and  Training  Program” 
A  reporting  system  at  the  tribal  level 
for  Public  Law  102-477,  the  “Indian 
Employment,  Training  and  Related 
Services  Demonstration  Act  of  1992” 
to  provide  information  on  tribe’s 
achievement  as  measured  by  the 
performance  standards  and  statistical 
summary  on  individual  client 
characteristics  and  program  services 
received. 

Bureau  form  number:  None 
Frequency:  Annually 
Description  of  respondents:  Individuals, 
households  and  Indian  tribes 
participating  in  the  477  program. 
Estimated  completion  time:  Ten  hours 
Annual  responses:  150 
Annual  burden  hours:  1,500 
Bureau  Clearance  Officer:  Gail  Sheridan 
(202)  208-2977 
Dated:  September  28, 1994. 

Jerry  L.  Folsom, 

Acting  Director,  Office  of  Economic 
Development. 

[FR  Doc.  94-29329  Filed  11-28-94;  8:45  am] 
BILLING  CODE  4310-02-M 


Bureau  of  Land  Management 

[NV-940-1 430-01;  NV-69007] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Army, 
Corps  of  Engineers,  has  filed  an 
application  to  withdraw  2,313.92  acres 
of  public  land  for  flood  control  facilities 
in  Clark  County,  Nevada.  The  proposed 
term  of  the  withdrawal  is  for  50  years. 
This  notice  closes  the  lands  for  up  to  2 
years  from  surface  entry  and  mining. 
OATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
February  27, 1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  702-785-6507. 

SUPPLEMENTARY  INFORMATION:  On  June 
27, 1994,  the  Department  of  the  Army, 
Los  Angeles  District,  Corps  Engineers, 
filed  an  application  to  withdraw  the 
following  described  public  lands  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

Mount  Diablo  Meridian 
Area  1 

T.  21  S.,  R.  59  E., 

Sec.  3,  lots  5  to  8,  inclusive; 

Sec.  26,  lots  1,  2,  3, 6,  and  7; 

Sec.  36,  lots  6,  7,  and  19. 

T.  21  S.,  R.  60  E., 

Sec.  29,  EV2SE’ANEV4NWia, 
WV2NE’ASEy4NWV4, 
EV2SEV4SEV4NWV4,  SE'ANE'ASW'A, 
WV2SWV4NEV4SVVV4, 
E’ANE’ASVV'ASW’A, 
EV2SVVV4SWV4SWV4, 
VVV2SWV4SEV4SVVV4, 
VVV2SEV4SEV4SVVV4,  SEV4NWV4SEV4, 
Ey2SWV4NEV4SEV4,EV2NEV4SEV4SEV4, 
EV2NVVV4SEV4SEV4,EV2SVVV4SEV4SEV4, 
and  EV2SEV4SEV4SEV4; 

Sec.  32,  EV2NEV4NEV4NEV4, 

N W ’ANE 'ANE ’A ,  E V2NE 'AN \V 'A N E 'A . 
E'ASVV'ANW'ANE'A, 

E’ASE'ANVV'ANE 'A ,  N W  'ASW  'ANE’A  , 

W'ANE'aSE'ANVV'A, 

E'/2N\V'ASE'ANW’A,SVV'ASE’AN\V'A, 

SE'ASW'ANW'A,W’/2NVV'ANE'AS\VV4. 

W'ANE’ANW'ASW'A, 

W'ASW'ANW'ASW'A,  and 

W’ANVV'ASW'ASVV’A. 

Area  2 

T.  22  S.,  R.  59  E., 

Sec.  13,  NE’A,  N'ASE'A,  N’ASVV’ASE'a, 
SW’ASW'ASE'A,  W'ASE'ASW'ASE'A, 
N’ASE'ASE'A,  E'ASW'ASE’ASE’A,  and 
SE'ASE’ASE'A. 

T.  21  S.,  R.  60  E., 

Sec.  21,  W'ASE’ANW'A: 

Sec.  25,  E'ASW'ASE'ASE'A  and 
W’ASE’ASE'ASE'A; 

Sec.  26,  E'ASW'ASE’aSW'A  and 
W'ASE'ASE'ASW'A; 

Sec.  27,  N'ANE'ASW'A,  SVV’ANE’ASW'a, 
E’ANE'ANW'ASW'A, 
E'ASE’ANVV’ASVV'A, 
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EV2SWV4NWV4SWy4, 

EV2SWV4SEV4SWV4, 

VVV2SEV4SEV4SWV4. 
\VV2SWV4NWV4SEV4.N\VV4SWV4SEV4. 
SEV4SWV4SEV4,  and  S\VV4SEV4SEV4: 

Sec.  28.  WV2NEV4SWV4,  SEV4NEV4SWV4. 
NEV4NWV4SWV4.  WV2SEV4NWy4SWV4, 
and  S'/zSW’A; 

Sec.  36,  NW'ANEi^NE’ANE’A, 
S'ANE’ANE’ANE'A,  NW’ANE’ANE'A, 
N'ASE'ANE’ANE'A, 
wy2Swy4NEy4NEy4, 

N  VV  ’ANE’ASE’ANE’A  . 

SE’ANE'ASE’ANE'A, 

SE'ANW'ASE^ANE’A, 

NE’ASE’ASE’ANEiA, 

NVViANE’ANEiASE'A, 

SE’ANE'Af^E’ASE’A, 

NE’ANWiANE'ASE'A, 

NW'ASW’ANE’ASE’A,  1 

SEy4Swy4NEy4SEy4. 

vvy2SEy4NEy4SEy4.  se’ase'ane’ase'a. 

SE'ASW^ASW’ASE'A, 

SEy4NEy4Swy4SEy4, 

SW’ANW’ASEiASE’A, 

N’ASW'ASEiASE’A, 

SE'ASW'ASE’ASE’A,  and 
NVVV4SEy4SEy4SEy4. 

T.  22S..R.  60E., 

Sec.  1,  lots  11,  30,  43,  44,  46,  47,  56,  61, 
and  62,  N’ASW'ANW’A, 
NE^ASW’ASW’ANW'A, 
NW'ASE’ASW’AN-W’A, 

^  NW'ANE’ASE^ANW'A,  and 
NVViANW’ASE’ANW'A; 

Sec.  2,  Nwy4SEy4SEy4Svvy4, 
Ny2NEy4NEy4SEy4, 

E’ANW'ANW'ASE’A, 
\Vy2SEy4NWy4SEy4,  and 
NE’ANW'ASWiASE’A; 

Sec.  7.  Ey2NEy4NEy4NEy4, 
E’ASE’ANE’ANE'A,  E’ANE’ASE’ANE’A , 
Ey2SEy4SEy4NEy4,Ey2NEy4NEy4SEy4, 
SE’ANE'ASE'A,  E'ANW'ASE’ASE’A, 
Ey2SWV4SEy4SEy4,  and  E’ASE’ASE’A; 

Sec.  8,  E^ANWiASW^ANWiA, 
SVV'ASWiANW'A,  W’ANW’ASVV'A,  and 
vvy2Nwy4Swy4SVvy4; 

Sec.  9,  E'ASW'ASW'ASE’A, 
SE'ASW’ASE’A,  Ny2SEy4SEy4, 
E’ASW'ASEiASE'A,  and 
W’ASE'ASE^ASEiA; 

Sec.  10,  W’ANE’ANE'ANE’A, 

SW 'ANE'ANE ‘A,  E'ASVV 'ASW’ANE'A , 
E’ASE'ASE’ANWiA, 

E’ANW’ANE'ASWiA,  and 
vvy2SEy4Nwy4Swy4: 

Sec.  11,  NE’ANWIANW'A; 

Sec.  16,  W’ANW’ANWiANE’A, 
wy2NEy4NEy4Nwy4, 
E’ANW'ANE’ANW^A, 

Ey2Swy4Nwy4N\vy4,  se'anw’anw’a, 

VViANEiASW^ANW'A,  and 
NW’ASW’ANW'A; 

Sec.  17,  SE’ASW^ANE'A,  SVV'ASE’ANE’A, 
NE’ASE’ANE'A,  Wy2SEy4SEy4NEy4, 
E’ANE^ANEiASW'A,  NWiANEiASW'A, 
S’ANE'ANW’A,  W’ANW’ASW’A, 
E'ASE’ANW’ASWiAiNE’ASVV’ASW’A, 
VV’ANW’ASW'ASWiA.SVV’ASW’ASW’A, 
\Vy2SEy4SWy4SWy4,  N'ASE'ASW'A, 
Nwy4NEy4SEy4,  N’anw’ase’a, 
vvy2Swy4Nwy4SEy4, 
\vy2Nwy4Swy4SEy4: 

Sec.  18,  lots  5  to  25,  inclusive,  29,  32  to 
34,  inclusive,  and  36,  \Vy2Ey2NEy4, 


VV'ASE’ANE^ANE'A,  W'ANE’A, 
VV’AE'ASE’ANE'A,  NE'ANW’A, 
SE’ANW’A,  E’ANE'ASW’A, 
E’ANVV’ANE’ASW'A, 
Ey2S4vy4NEy4Swy4, 

VV’ANE’ASE'ASVV'A, 

wy2N\vy4SEy4Swy4,svvy4SEy4SVvy4, 

S  ’ANE  y4SEy4 ,  E  'ANW  'AN  W  'ASE’A , 
SW'ANW’ASE'A,  VV'ASE’ANW'ASE'A, 
E’ANW'ASVV  'ASE'A ,  SE’ASVV'ASE'A  , 
E'ASVV’ASE'ASE'A,  and 
E'AE’ASE'ASE’A. 

T.  21  S.,  R.  61  E., 

Sec.  31,  lots  26,  30,  35,  36,  39,  40,  41,  42, 

43,  45, 47,  53,  56,  and  57,  and 
W’ANW'ANE'AN^'ANE’A, 
NE'ANW'ANE'ANE'A, 
E'ANVV'ANVV'ANE'ANE'A, 

E'asvv'anw'ane'ane’a, 
NE'ASE'ANE’ANVV'A, 
sy2Sy2NEy4NVvy4,sy2NEy4SEy4Nwy4, 
W'ASE'ANW'A,  W'ASE'ASE’ANW’A, 
SW'ANE'ANE'ASVV'A,  and 
NW'ANVV'ANE'ASVV’A. 

The  areas  described  aggregate  2,313.92 
acres  in  Clark  County. 

The  purpose  of  the  proposed 
withdrawal  is  for  the  Tropicana  and 
Flamingo  Washes  Flood  Control  Project 
at  Las  Vegas,  Nevada. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
w'ith  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
person  w'ho  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubic  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  permits,  or 
discretionary  land  use  authorizations  of 
a  temporary  nature  that  do  not 
significantly  disturb  the  surface  of  the 
land  or  impair  values  of  the  resources. 


The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Corps  of  Engineers. 

Robert  G.  Steele, 

Deputy  State  Director,  Operations. 

[FR  Doc.  94-29340  Filed  11-28-94;  8:45  ami 
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Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain  • 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-796774 

Applicant:  Brookfield  Zoo,  Brookfield, 

Illinois 

The  applicant  requests  a  permit  to  , 
import  one  captive-bred  male  white¬ 
cheeked  gibbon  [Hylobates  concolor 
leucogenys)  from  the  Duisburg  Zoo, 
Germany,  for  the  purpose  of 
enhancement  of  survival  of  the  species 
through  breeding. 

PRT-796874 

Applicant:  Peter  P.  Bollinger  c/o  Animal 

Artistry,  Reno,  NV 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  two 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintaned  by  H.P.  Steenkamp,  BERS 
66289,  Riebeeckstad,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 


61000 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Notices 


Dated:  November  23, 1994. 

Mary  Ellen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

IFR  Doc.  94-29386  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  4310-65-P 


National  Park  Service 

Draft  Development  Concept  Plan/ 
Amendment  to  the  General 
Management  Plan/Environmental 
Impact  Statement  for  Crater  Lake 
National  Park,  OR 

AGENCY:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement. 

^MMARY:  This  Notice  announces  the 
availability  of  a  draft  Development 
Concept  Plan/ Amendment  to  the 
General  Management  Plan/ 
Environmental  Impact  Statement  (DCP/ 
GMP/EIS)  for  Crater  Lake  National  Park, 
Oregon. 

DATES:  Comments  on  the  draft  DCP/ 
GMP/EIS  should  be  received  no  later 
than  January  30, 1995.  Public  meetings 
may  be  held  during  this  comment 
period;  specific  details  of  the  location, 
date  and  time  will  be  publicized 
through  the  local  media  and  the  park’s 
mailing  list  prior  to  any  such  meetings. 
ADDRESSES:  Written  comments  on  the 
draft  DCP/GMP/EIS  should  be 
submitted  to:  Superintendent,  Crater 
Lake  National  Park,  Post  Office  Box  7, 
Crater  Lake,  OR  97604-0007, 

Telephone:  (503)  594-2211. 

Copies  of  the  draft  document  will  be 
available  for  review  at  Crater  Lake 
National  Park  Headquarters  as  well  as 
the  following  locations: 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior, 
1849  C  Street,  NW.,  Washington,  DC 
Pacific  Northwest  Regional  Office, 
National  Park  Service,  909  First 
Avenue,  Seattle,  Washington 
Mulnomah  County  Library,  801  SW. 

10th,  Portland,  Oregon 
Salem  Library,  585  Liberty  SE.,  Salem, 
Oregon 

Klamath  County  Library,  126  South  3rd, 
Klamath  Falls,  Oregon 
Eugene  Library,  100  VV.  13th,  Eugene, 
Oregon 

Jackson  County  Library,  413  W.  Main, 
Medford,  Oregon 

Deschutes  County  library,  507  NW.  Wall 
St.,  Bend,  Oregon 

Joseph  County  Library,  200  NW.  C, 
Grants  Pass,  Oregon 
Douglas  County  Library,  Courthouse, 
Roseburg,  Oregon 

'  A  limited  number  of  copies  of  the 
draft  document  are  available  on  request 
from  the  Superintendent,  Crater  Lake 
National  Park,  at  the  above  address. 

I 


SUPPLEMENARY  INFORMATION:  The  draft 
DCP/GMP/EIS  describes  and  analyzes 
three  alternatives  to  meet  immediate 
and  future -needs  at  Crater  Lake  Rational 
Park  regarding  employee  housing, 
completion  of  the  on-going 
redevelopment  project  at  Rim  Village 
and  long-term  maintenance, 
administration  and  storage  facilities. 

The  three  alternatives  include 
Alternative  1,  South  Entrance  Focus  (the 
Proposed  Action),  Alternative  2, 

Mazama  Focus,  and  Alternative  3,  No 
Action.  Alternatives  1  and  2  include  (1) 
removing  the  visitor  parking  at  Rim 
Village  and  constructing  a  new  parking 
structure  800  feet  off  the  rim  with  a 
shuttle  bus  system  to  provide  year- 
round  access  to  Rim  Village;  (2)  creating 
a  new  2,000-foot  roadway  on  which 
visitors  would  travel  from  the  parking 
facility  to  Crater  Lake  Lodge  in  shuttle 
buses;  (3)  partially  restoring  to  natural 
conditions  a  1-acre  maintenance  yard 
near  park  headquarters  with  the 
remainder  of  the  site  converted  to  an 
employee  recreation  field;  (4) 
developing  a  98-person  employee 
dormitory  and  associated  parking, 
pedestrian  path,  group  campsites,  and 
maintenance  building  at  Mazama 
Village;  (5)  future  removal  of  an  existing 
dormitory  at  Rim  Village,  replacing  it 
with  another  dormitory  near  the  park’s 
South  Entrance;  and  (6)  constructing 
20-30  employee  houses  at  the  South 
Entrance.  In  addition.  Alternative  1 
would  include  moving  park 
headquarters  to  the  South  Entrance  and 
developing  several  support  facilities 
there.  Under  Alternative  2,  park 
headquarters  would  remain  at  Muson 
Valley  and  support  facilities  would  be 
developed  at  Mazama  Village. 
Alternative  1  would  remove  about  41 
acres  of  vegetation  compared  to  34  acres 
under  Alternative  2.  Associated  impacts 
to  wildlife  habitat  would  generally  be 
proportionate  to  the  amount  of 
vegetation  disturbed.  Under  both 
Alternatives  1  and  2,  removal  of  parking 
at  Rim  Village  would  reduce  potential 
automobile-related  pollution  of  Crater 
Lake  and  improve  the  quality  of  the 
visitor  experience  by  providing  a  more 
natural,  pedestrian-oriented  setting. 
Development  would  reduce  the  natural 
setting  in  some  areas.  In  general, 
impacts  on  other  natural  resources 
would  be  minor. 

Dated:  November  15, 1994. 

Charles  H.  Odegaard, 

Regional  Director,  Pacific  Northwest  Region, 
National  Park  Service. 

IFR  Doc.  94-29252  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  4310-70-M 


Petroglyph  National  Monument 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Pub.  L.  92-463,  that  a  meeting  of 
the  Petroglyph  National  Monument 
Advisory  Commission  will  be  held  at  2 
p.m.,  Monday,  December  12, 1994,  at 
the  Los  Volcanos  Senior  Center,  6500 
Los  Volcanos  NW,  Albuquerque,  New 
Mexico. 

The  Petroglyph  National  Monument 
Advisory  Commission  was  established 
pursuant  to  Pub.  L.  101-313, 
establishing  Petroglyph  National 
Monument,  to  advise  the  Secretary  of 
the  Interior  on  the  management  and 
development  of  the  monument  and  on 
the  preparation  of  the  monument’s 
general  management  plan. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Superintendent’s  Report 
— Update  on  General  Management  Plan 
— Public  Comment 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public  ^ 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
commission  meeting  with  the 
Superintendent,  Petroglyph  National 
Monument. 

Persons  who  wish  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Stephen  Whitesell,  Superintendent, 
Petroglyph  National  Monument  123  4th 
Street  SW,  Room  101,  Albuquerque, 

New  Mexico  87102,  telephone  505/766- 
8375. 

Minutes  of  the  commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at  the  office 
of  Petroglyph  National  Monument. 

Dated:  November  10, 1994. 

John  D.  Linahan, 

Acting  Regional  Director,  Southwest  Region. 
(FR  Doc.  94-29251  Filed  11-28-94;  8:45  am, 
BILUNG  CODE  431(V-70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  a  loan  to  the  Municina 
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Finance  Company,  J.S.C.  (“Borrower”), 
Prague,  Czech  Republic,  as  part  of 
USAID’s  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  enhance  the  municipal 
infrastructure  finance  system  for  shelter- 
related  infrastructure  for  the  benefit  of 
low-income  families  in  the  Czech 
Republic.  At  this  time,  the  Borrower  has 
authorized  USAID  to  request  proposals 
from  eligible  lenders  for  a  loan  under 
this  program  of  $20  Million  U.S.  Dollars 
(US$20,000,000).  The  name  and  address 
of  the  Borrower’s  representatives  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  and  the  amount  of 
the  loan  and  project  number  are 
indicated  below: 

Czech  Republic 

Project  No.:  192-HG-OOl— $20,000,000 
Housing  Guaranty  Loan  No.:  192-HG- 
001  A01/192-HG-002  AOl 

(1)  Attn:  Mr.  Ladislav  Macka,  The 
Municipal  Finance  Co.,  J.S.C.,  Mailing 
address:  Jeruzalemska  4,  111  2l  Praha  1, 
Czech  Republic,  Telefax  No.  (preferred 
communication):  42-2-260-273, 
Telephone  No.:  42-2-267-511/42-2- 
2423-0734. 

(2)  Attn:  Mr.  Pavel  Pelant,  The 
Ministry  of  Finance,  Mailing  address: 
Letenska  15, 118  10  Praha  1,  Czech 
Republic,  Telefax  No.  (preferred 
communication):  42-2-530-655, 
Telephone  No.:  42-2-2454-2101. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
'  indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  all  of  the  Borrower’s 
representatives  by  Tuesday,  December 
13, 1994, 12:00  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 

Mr.  Fred  Van  Antwerp,  Housing  and 
Urban  Development  Office,  RHO 
USAID/Prague,  c/o  American 
Embassy  Prague,  Czech  Republic, 
(Street  address:  118  01  Praha, 
Trziste  15,  Czech  Republic),  Telefax 
No.  (preferred  communication)':  42- 
2-2451-0240  or  0341,  Telephone 
No.:  42-2-2451-0758  or  0847 
Mr.  David  Grossman/Mr.  Peter  Pirnie, 
Address:  U.S,  Agency  for 
International  Development,  Office 
of  Environment  and  Urban 
Programs,  G/ENV/UP,  Room  409, 
SA-18, 1601  North  Kent  Street, 
Rosslyn,  VA  22209,  Telex  No.: 
892703  AID  WSA,  Telefax  No. 
(preferred  communication):  (703) 
875-4384  or  (202) 663-2772, 
Telephone  No.:  (703)  875-4300  or 
(202)  663-2773.  ‘ 


For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $20  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  (a) 
fixed,  (b)  variable,  (c)  variable  rates  with 
cap,  and  (d)  variable  rates  with  collar, 
are  requested. 

(a)  Fixed  Interest  Rate:  If  fates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  yield  on 
the  7V2%  U.S.  Treasury  Bond  due 
November  15,  2024.  Such  rate  is  to  be 
set  at  the  time  of  acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-months  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower’s  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  With  “Cap”: 
Offers  should  include  a  maximum  (cap) 
rate  ranging  from  8%  to  10%  per 
annum.  Interest  rates  are  to  be  based  on 
the  six-months  British  Bankers 
Association  LIBOR.  The  rate  should  be 
adjusted  weekly. 

(d)  Variable  Interest  Rate  with 
“Collar”:  Offers  should  include  a  collar. 
Interest  rates  are  to  be  based  on  the  six- 
months  British  Bankers  Association 
LIBOR.  The  rate  should  be  adjusted 
weekly. 

(5)  Prepayment:  ' 

(a)  Offers  should  include  options  for 
prepayment  and  mention  prepayment 
premiums,  if  any,  and  specify  the 
earliest  date  the  option  can  be  exercised 
without  penalty. 

(b)  Only  in  an  extraordinary  event  to 
assure  compliance  with  statutes  binding 
USAID,  USAID  reserves  the  right  to 
accelerate  the  loan  (it  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees  and  Paying  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expenses 
shall  be  payable  at  closing  from  the 
proceeds  of  the  loem.  All  fees  should  be 
clearly  specified  in  the  offer. 
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(7)  Closing  Date:  Not  to  exceed  to  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
“Act”). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens:  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens:  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loan  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Mr.  Peter  M.  Kimm, 
Director,  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development,  Room  409, 
SA-18, 1601  N.  Kent  Street,  Rosslyn, 
VA  22209,  Fax  Nos.:  (703)  875-4384  or 
(202)  663-2772,  Telephone:  (703)  875- 
4300  or  (202)  663-2773. 

Dated:  November  23, 1994. 

Michael  G.  Kitay, 

Assistant  General  Counsel,  Bureau  of  Global 
Programs,  Field  Support  and  Research  U.S. 
Agency  for  International  Development. 

(FR  Doc.  94-29430  Filed  11-28-94;  8:45  am) 
BILLING  CODE  6116-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Sherman  H.  DeVeas,  D.D.S.;  Deniai  of 
Application 

On  September  29, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
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Administration  (DBA),  issued  an  Order 
to  Show  Cause  to  Sherman  H.  DeVeas, 
D.D.S.,  of  Baltimore,  Maryland, 
proposing  to  deny  his  application  for 
registration  as  a  practitioner  pursuant  to 
-21  U.S.C.  823(f).  The  basis  for  the  Order 
to  Show  Cause  was  that  Dr.  DeVeas  is 
no  longer  authorized  by  state  law  to 
handle  controlled  substances,  and  that 
his  registration  would  be  inconsistent 
with  the  public  interest. 

The  Order  to  show  Cause  was  sent  by 
registered  mail  and  delivered  to  Dr. 
DeVeas  on  October  6, 1994.  No  response 
was  received  from  Dr.  DeVeas  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d),  the 
Deputy  Administrator  finds  that  Dr. 
DeVeas  has  waived  his  opportunity  for 
a  hearing.  The  Deputy  Administrator 
has  considered  the  investigative  file  in 
this  matter,  and  enters  his  final  order 
under  the  provisions  of  21  CFR  1301.57. 

The  Deputy  administrator  finds  that 
on  March  29, 1993,  Dr.  DeVeas  was 
convicted  in  the  North  Carolina 
Superior  Court  for  Halifax  County  of  the 
felony  of  unlawful  possession  of 
cocaine.  Subsequently,  on  February  26, 
1993,  he  surrendered  his  previous  DEA 
Certificate  of  Registration,  and  on 
December  21, 1993,  surrendered  his 
license  to  practice  dentistry  and  his 
state  controlled  dangerous  substances 
registration  to  the  Maryland  State  Board 
of  Dental  Examiners  which  accepted  the 
surrender  on  January  5, 1994. 

The  DEA  has  consistently  held  that  it 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  by  the  state  to 
dispense  controlled  substances.  See 
Bobby  Watts.  M.D..  53  FR  11919  (1988); 
Lawrence  R.  Alexander,  M.D.,  57  FR 
22256  (1992). 

Dr.  DeVeas  is  not  authorized  to 
administer,  dispense,  prescribe,  or 
otheiT^’ise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  the 
proposes  to  practice.  In  light  of  this,  the 
Deputy  Administrator  concludes  that  it 
is  not  necessary  to  address  whether  Dr. 
DeVeas’  registration  is  consistent  with  , 
the  public  interest. 

Based  on  the  foregoing,  the  Deputy 
Administrator  concludes  that 
Respondent’s  application  for 
registration  must  be  denied.  21  U.S.C. 
823(f).  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  of  Sherman  H.  DeVeas, 
D.D.S.,  be,  and  it  hereby  is,  denied.  This 
order  is  eilective  November  29, 1994. 


E)ated:  November  22, 1994. 

Stephen  H.  Greene, 

Deputy  Administrator. 

(FR  Doc,  94-29346  Filed  11-26-94;  8:45  am) 
BILUNQ  CODE  4410-09-M 


Drug 

Sched¬ 

ule 

Levo-Alphacetylmethadol  (9648) 

11 

Oxymorphone  (9652) _ 

II 

Fentanyj  (9801)  _ _ _ 

II 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  Section  1301.43(a)  of  11116 
21  of  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  22, 
1994,  Isotec,  Inc.  3858  Benner  Road, 
Miamisburg,  Ohio  45342,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufactxirer  of  the  basis  classes 
of  controlled  substances  listed  below: 


Drug 


Sched¬ 

ule 


CathinofM  (1235)  . . . 

Methcathinone  (1237)  . . 

N-Ethylamphetamine  (1475) _ 

N.N-Dimethylamphetamine  (1480) 

Amirxxex  (1585)  . . 

Methagualone  (2565) . . 

Ktsergic  acid  diethylamide  (7315)  . 

Tetrahydrocarmabinols  (7370) _ 

Mescaline  (7381)  . . . . 

2,5-Dimethoxyamphetamine  (7396) 

3.4- Methyl€nedioxyamphetamin0 
(7400). 

3.4- Methylenedioxy-N- 
ethylamphetamine  (7404). 

3.4- Methylenedioxy- 
methamephetamine  (7405).  - 

4-Methoxy amphetamine  (7411) . 

N-Ethyl-1  -phenylcyclohexylamine 
(7455). 

Dihydromorphine  (9145) . 

Heroin  (9200) . 

Normorphine  (9313) . — . 

Acetylmethadd  (9601) . 

Alphacetylethadol  Except  Levo- 
Alphacetylmethadol  (9^3). 

Normethadone  (9635) . 

3-Methylfentanyl  (9813) . 

Amphetamine  (1100)  . 

Methamphetamine  (1105) . 

Methylphenidate  (1724) . 

Amobarbital  (2125)  . 

Pentobarbital  (2270)  . 

Secobarbital  (2315)  . 

1 -Phenylcyclohexylamine  (7460)  ... 

Phencyclidine  (7471)  . 

Phenylacetone  (8501) . 

1  -Piperidinocyclohexane- 
carbonitrile  (8603). 

Codeine  (9050)  . 

Dihydrocodeine  (9120)  . 

Oxycodone  (9143)  . 

Hydromorphone  (9150) . 

Benzoylecgonine  (9180) . 

Ethylmorphine  (9190)  . 

Hydrocodone  (9193)  . 

Isomethadone  (9226) . . . 

Meperidine  (9230) . 

Methadone  (9250)  . 

Methadone  intermediate  (9254)  .... 
Dextropropoxyphene,  bulk  (non¬ 
dosage  forms)  (9273). 

Morphine  (9300)  _ _ _ _ 


II 


The  firm  plans  to  use  small  quantities 
of  the  listed  controlled  substances  to 
produce  standards  for  analytical 
laboratories. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  29, 1994. 

Dated:  November  21, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  94-29343  Filed  11-28-94;  8:45  amj 
BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  September  21, 1994, 
and  published  in  the  Federal  Register 
on  September  28, 1994  (59  FR  49421), 
Nycomed  Inc.,  formerly  Sanofi  ' 
Winthrop  L.P.,  DBA  Sterling  Organics, 

33  Riverside  Avenue,  Rensselaer,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  Meperidine 
(9230),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 

§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 
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Dated:  November  21, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement  ' 
Administration. 

[FR  Doc.  94-29345  Filed  11-28-94;  8:45  am] 
BILLING  CODE  4410-09-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  October  26, 1994,  and 
published  in  the  Federal  Register  on 
November  2, 1994,  (59  FR  54923), 
Radian  Corporation,  8501  Mopac  Blvd., 
P.O.  Box  201088,  Austin,  Texas  78720, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  Heroin 
(9200),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
2008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  §  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  November  21, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FR  Doc.  94-29344  Filed  11-28-94;  8:45  am] 
BILLING  CODE  441(M>»-M 


DEPARTMENT  OF  LABOR 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  No.  49915;  Notice  94-20] 

Request  for  Comments  on  Collective 
Bargaining  at  the  Metropolitan 
Washington  Airports  Authority 

AGENCY:  Department  of  Labor  and  Office 
of  the  Secretary,  Department  of 
Transportation. 

ACTION:  Request  for  comments. 

SUMMARY:  Section  516  of  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994,  Public  Law  103-305, 
directs  the  Secretaries  of  Labor  and 
Transportation  to  undertake  a  study  of 
whether  employees  of  airports  operated 
by  the  Metropolitan  Washington 
Airports  Authority  (Airports  Authority) 
should  be  given  the  right  to  bargain 
collectively.  The  study  shall  consider 
whether  the  benefits  outweigh  the 
burdens. 


DATES:  Comments  must  be  received  by 
January  15, 1995,  to  be  fully  considered. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible. 

ADDRESSES:  Three  copies  of  comments 
for  the  public  docket  should  be  sent  to; 
Office  of  the  Secretary,  Documentary' 
Services  Division,  C-55,  Attn.:  Public 
Docket  #49915,  Room  4107,  United 
States  Department  of  Transportation, 

400  7th  Street,  S.W.,  Washington,  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  J.  Colevas,  Office  of  the 
Economics  (P-37),  Office  of  the 
Secretary,  U.S.  Department  of 
Transportation,  Washington,  D.C. 

20590,  (202)  366-5423,  Fax  ^02)  366- 
3393  or  Edward  D.  Onanian,  Office  of 
the  American  Workplace,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210,  (202)  219-6487. 

SUPPLEMENTARY  INFORMATION:  The 
Departments  of  Labor  and 
Transportation  solicit  comments  on  any 
issues  identified,  or  information 
developed  by  parties  of  interest,  in  the 
matter  of  the  extension  of  collective 
bargaining  rights  to  the  employees  of  the 
Metropolitan  Washington  Airports 
Authority.  In  conducting  the  study,  the 
Secretaries  will  investigate  the 
following  matters  and  reach  conclusions 
as  to  their  relevance  to  the  question  of 
whether  employees  of  the  airports 
operated  by  the  Airports  Authority 
should  be  given  collective  bargaining 
rights: 

(1)  The  employment  status  of 
employees  of  the  Airports  Authority. 

(2)  The  wages  and  working  conditions 
of  firefighters  and  other  employees  at 
the  airports  operated  by  the  Airports 
Authority  and  other  airports. 

(3)  The  collective  bargaining  rights  of 
employees  at  the  airports  operated  by 
the  Airports  Authority  and  other 
airports. 

(4)  Whether  other  airports  are 
governed  by  Federal  labor  laws. 

(5)  The  existing  rights  of  employees  of 
the  Airports  Authority  to  collective 
bargaining  representation  regarding  the 
terms  and  conditions  of  employment. 

In  addition  to  the  information 
enumerated  in  Public  Law  103-305,  the 
Departments  are  interested  in  any  other 
relevant  data  and  comments  concerning 
appropriate  impasse  resolution 
procedures  to  prevent  the  disruption  of 
essential  public  servic  }s  at  the  Airports 
Authority. 

Comments  by  all  parties  on  these 
issues  are  welcome. 


Issued  this  21st  day  of  November,  1994,  in 
Washington,  D.C. 

Frank  E.  Kruesi, 

Assistant  Secretary  for  Transportation  Policy, 
Department  of  Transportation. 

Charles  A.  Richards, 

Deputy  Assistant  Secretary  for  Labor- 
Management  Relations,  Department  of  Labor. 
(FR  Doc.  94-29290  Filed  11-28-94;  8:45  am] 
BILLING  CODE  4910-«2-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Guidelines  for  the  Supervisory  Review 
Committee 

AGENCY:  Nation  Credit  Union 
Administration. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  November  10, 1994,  the 
NCUA  issued  proposed  guidelines  for  a 
supervisory  committee.  The  proposed 
guidelines  were  published  in  the 
Federal  Register  on  November  17, 1994 
(see  59  FR  59437).  The  NCUA  Board 
stated  that  comments  on  the  proposed 
guidelines  be  postponed  or  received  by 
December  19, 1994.  Due  to  a  request 
made,  the  Board  has  decided  to  extend 
the  comment  period  for  an  additional  30 
days,  to  January  18, 1995. 

DATES:  The  comment  period  is  being 
extended  from  December  19, 1994  to 
January  18, 1995.  Comments  must  be 
postmarked  or  received  by  January  18, 
1995. 

ADDRESSES:  Send  written  comments  to 
Becky  Baker,  Secretary  of  the  Board, 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  VA  22314 
or  comments  via  the  electronic  bulletin 
board  to  Becky  Baker  at  703-518-6480. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan,  Special  Counsel  to  the 
General  Counsel,  at  the  above  address  or 
telephone  703-518-6540. 

Authority:  The  authority  for  this  action  is 
the  general  rule  making  authority  of  the 
NCUA  Board.  12  U.S.C.  1766(a). 

By  the  National  Credit  Union 
Administration  Board  on  November  21, 1994. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  94-29326  Filed  11-28-94;  8:45  am| 
BILLING  CODE  7535-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Literature  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
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92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Small  Press  Assistance 
Section)  to  the  National  Coimcil  on  the 
Arts  will  be  held  on  December  7-9, 

1994.  The  panel  will  meet  from  9:00 
a.m.  to  5:30  p.m.  on  December  7, 1994; 
from  9:00  a.m.  to  6:30  p.m.  on  December 
8, 1994;  and  from  9:00  a.m.  to  5:00  p.m. 
on  December  9, 1994  in  Room  M-14,  at 
the  Nancy  Hanks  Center,  1100  , 
Pennsylvania  Avenue,  N.W., 

Washington,  D.C  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  9, 1994  from 
3:00  p.m.  to  5:00  p.m.  for  a  policy 
<liscussioji  and  guidelines  review. 

Remaining  portions  of  this  meetings 
from  9:00  a.m.  to  5:30  p.m.  on  December 
7,  1994;  from  9:00  a.m.  to  6:30  p.m.  on 
Deramber  8, 1994;  and  from  9:00  a.m.  to 
3:00  p.m.  on  December  9, 1994  are  for 
the  purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9){B)  of 
section  552b  of  Title  5,  United  States 
("ode. 

Any  pj^rson  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
l>o  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  nee<l  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  (Constituencies, 
National  Endowment  for  the  Arts,  1 100 
Pennsylvania  Avenue,  N.W., 
Washington  D.C.,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 

D  C.,  20506,  or  call  202/682-5439. 

Dated:  November  22, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  of  the  Arts. 
|FR  Doc.  94-29299  Filed  11-28-94;  8:45  ami 
BILLING  CODE  7537-Ot-M 


Media  Arts  Advisory  PcUiel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Fihn/Video 
Documentary  Prescreening  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  13-15, 1994.  The 
panel  will  meet  from  9:00  a.m.  to  6:30 
p.m.  on  December  13-14  and  from  9:00 
a.m.  to  5:30  p.m.  on  December  15, 1994 
in  Room  716,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.,  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4)(6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Ckide. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  (Uommittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.C.,  20506,  or  call  202/682-5439. 

Dated:  November  22, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  94-29301  Filed  11-28-94;  8:45  ami 
BILUNG  CODE  7537-01 -M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestras  and  Services 
to  the  Orchestra  Field  Sections)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  5-10, 1994.  The 
Orchestras  panel  will  meet  from  9t00 

а. m.  to  6:30  p.m.  on  December  5, 1994; 
from  9:00  a.m.  to  7:00  p.m.  on  December 

б,  1994;  from  8:30  a.m.  to  6:30  p.m.  on 
December  7-8;  from  9:00  a.m.  to  5:15 
p.m.  on  December  9, 1994;  from  9:00, 
a.m.  to  12:00  p.m.  on  December  10, 
1994.'The  Serx'ices  to  the  Orchestra 
Field  panel  will  meet  from  1:00  p.m.  to 
3:00  p.m.  on  December  10, 1994.  Both 
panels  will  meet  in  Room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20506. 

A  portion  of  the  Orchestra  meeting 
will  be  open  to  the  public  from  9:00 


a.m.  to  12:00  p.m.  on  December  10, 1994 
for  an  issues  and  policy  discussion  as 
well  as  a  discussion  of  possible  changes 
to  FY  1996  Music  Ensembles  guidelines 
and  the  Orchestra  category. 

Remaining  portions  of  tne  Orchestra 
Panel  from  9:00  a.m.  to  6:30  p.m.  on 
December  5, 1994;  from  9:00  a.m.  to 
7:00  p.m.  on  December  6, 1994;  from 
8:30  a.m.  to  6:30  p.m.  on  December  7- 
8, 1994;  from  9:00  a.m.  to  5:15  p.m.  on 
December  9, 1994;  and  the  Services  to 
the  Orchestra  Field  panel  from  1:00  p.m 
to  3:00  p.m.  on  December  10, 1994  are 
for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
frnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  (Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4), (6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5439. 

Dated:  November  22, 1994. 

Yvonne  M.  Sabine, 

Director,  Ofpee  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Dot;.  94-29300  Filed  11-28-94;  8:45  .im] 
BILLING  CODE  7537-Ol-M 


National  Endowment  for  the  Arts 
Presenting  Program;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Oimmittee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  special  meeting  to 
advise  the  Presenting  Program  of  the 
National  Endowment  for  the  Arts  will 
be  held  on  December  6, 1994  from  8:30 
a.m.  to  9:30  a.m.  This  meeting  will  be 
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held  at  the  Monteieone  Hotel  in  New 
Orleans,  LA  in  conjunction  with  the 
National  Performance  Network  Annual 
Meeting. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for  the 
purpose  of  obtaining  feedback  horn  the 
held  regarding  draft  program  guidelines 
for  the  Presenting  Program. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  November  23, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  94-29371  Filed  11-28-94;  8:45  am) 
BtLUNG  CODE  7537-01-M 


Opera-Musical  Theater  Advisory  Panel; 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel  (New 
American  Works  B  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  6-8, 1994.  The  panel 
will  meet  from  9:00  a.m.  to  7:30  p.m.  on 
December  6-7  and  from  9:00  a.m.  to 
6:00  p.m.  on  December  8  in  Room  M- 
07,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:00  p.m.  to  4:30  p.m. 
on  December  8  for  a  policy  discussion 
and  guideline  review. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  7:30  p.m.  on 
December  6-7;  from  9:00  a.m.  to  4:00 
p.m.  and  4:30  p.m.  to  6:00  p  Jii.  on 
December  8  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 


Section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
tlie  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  form  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC,  20506,  or  call  202/682-5439. 

Dated;  November  22, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
IFR  Doc.  94-29297  Filed  11-28-94;  8:45  am) 
BILLING  CODE  7S37-01-M 


Public  Partnership  Office  Advisory 
Panel;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(State  and  Regional  Arts  Agencies 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  Dec^H^r  12-13, 
1994.  The  panel  will  mee^TOm  9:00 
a.m.  to  5:30  p.m.  on  December  12, 1994 
and  from  9:00  a.m.  to  4:30  p.m.  on 
December  13, 1994  in  Room  M-14,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

The  entire  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for 
application  review  and  discussions  of 
the  application  review  process  and 
budget. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
piermitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chainnan  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 


TYY  202/682-5496,  at  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  November  22, 1994. 

Yvonne  M.  Sabine, 

Office  of  Panel  JOperations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-29298  Filed  11-28-94;  8:45  ani| 
BILLING  CODE  7S37-01-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  Yucca  Mountain 
Project  Environmental  Issues; 
Socioeconomic  Impacts;  The 
Department  of  Energy’s  (DOE)  Waste 
Isolation  Strategy  and  Resulting 
Program  Priorities  Regarding  Testing 
Plans  for  the  Exploratory  Studies 
Facility  (ESF) 

Pursuant  to  its  authority  under 
section  5051  of  Pub.  L.  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  will  holds  its  winter 
meeting  January  10-11, 1995,  in  Beatty, 
Nevada.  The  meeting  will  be  held  at  the 
Beatty  Community  Center,  Beatty, 
Nevada  89003.  Sleeping  rooms  are 
available  at  The  Exchange  Club  in 
Beatty;  Tel  (702)  553-2333;  Fax  (702) 
553-2441;  and  at  the  Burro  Inn,  also  in 
Beatty;  Tel  (702)  553-2225;  Fax  (702) 
553-2892.  The  meeting  is  open  to  the 
public  and  will  begin  at  8:30  a.m.  both 
days.  Presentations  during  the  meeting 
will  address  environmental  issues  and 
the  potential  socioeconomic  impacts 
related  to  the  DOE’s  Yucca  Mountain 
project.  Presentations  also  will  be  made 
on  the  DOE'S  waste  isolation  strategy 
and  program  priorities,  especially  on  the 
linkage  between  that  strategy  and  plans 
for  underground  testing  in  the  ESF. 

Topics  that  will  be  covered  on 
Tuesday,  January  10,  include  the  DOE’s 
environmental  monitoring  studies  at 
Yucca  Mountain;  the  DOE  strategy  for 
complying  with  the  National 
Environmental  Policy  Act’s  requirement 
to  prepare  an  environmental  impact 
statement  (EIS)  for  multipurpose 
canister  procurement  and  repository 
development;  the  integration  of  the  EIS 
with  Yucca  Mountain  site 
characterization  studies;  and  DOE’s 
analyses  of  socioeconomic  impiacts. 
Finally,  representatives  from  several 
local,  state,  and  tribal  groups  have  been 
invited  to  present  their  views  on  those 
analyses. 
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On  Wednesday,  January  11,  the 
meeting  will  focus  on  the  DOE’s  waste 
isolation  strategy  and  resulting  program 
priorities  as  they  affect  underground 
testing  in  the  ESF.  Time  has  been  set 
aside  at  several  points  during  the 
meeting  for  comments  from  the  public. 
Those  who  are  unable  to  attend  the 
daytime  sessions  are  invited  to  express 
their  views  on  the  Yucca  Mountain 
project  during  the  evening  session  on 
Tuesday,  January  10,  which  will  begin 
at  7  p.m. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activity  undertaken 
by  the  DOE  in  its  program  to  manage  the 
disposal  of  the  nation’s  spent  nuclear 
fuel  and  defense  high-level  waste.  In 
that  same  legislation.  Congress  directed 
the  DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  for  its  suitability  as 
a  potential  location  for  a  permanent 
repository  for  the  disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,  Board  librarian, 
beginning  February  22, 1995.  For  further 
information,  contact  Frank  Randall, 
External  Affairs,  1100  Wilson 
Boulevard,  Suite  910,  Arlington, 

Virginia  22209;  Tel:  703-235-4473;  Fax 
703-235-4495. 

Dated:  November  22, 1994. 

William  Barnard, 

Executive  Director,  Nuclear  W'asfe  Technical 
Review  Board. 

[FR  Doc.  94-29288  Filed  11-28-94;  8:45  am] 
BILUNQ  CODE  6a20-AM-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-95] 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment; 
Korean  Agricultural  Market  Access 
Restrictions 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  the  initiation  of  an 
investigation  under  section  302(a)  of  the 
Trade  Act  of  1974  (Trade  Act);  request 
for  written  public  comment. 

SUMMARY:  Pursuant  to  section  302(a)  of 
the  Trade  Act,  the  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  of  Korean  practices  with 
respect  to  the  importation  of  certain 
U.S.  agricultural  products.  USTR  invites 
written  comments  on  the  matter  being 
investigated. 


EFFECTIVE  DATE:  This  investigation  was 
initiated  on  November  22, 1994.  Written 
comments  from  interested  persons  are 
due  on  or  before  noon,  January  6, 1995. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Collins,  Deputy  Assistant  USTR 
for  Asia  and  the  Pacific  (202)  395-6813, 
Elizabeth  Haines,  Senior  Economist — 
Office  of  Agricultural  Affairs  (202)  395- 
3077,  or  Thomas  Robertson,  Assistant 
General  Counsel  (202)  395-6800,  600 
17th  Street,  N.W.,  Washington,  D.C. 
20506. 

SUPPLEMENTARY  INFORMATION:  On 
November  18, 1994,  the  National  Pork 
Producers  Council,  the  American  Meat 
Institute,  and  the  National  Cattlemen’s 
Association  (petitioners)  filed  a  petition 
under  section  302(a)  of  the  Trade  Act 
(19  U.S.C.  241,2(a)),  alleging  that  certain 
practices  of  the  Government  of  Korea 
regarding  the  importation  of  U.S.  beef 
and  pork  products  violate  three  U.S.- 
Korea  bilateral  trade  agreements 
(Agreements)  and  are  unreasonable  and 
burden  or  restrict  U.S.  commerce.  A 
similar  petition  had  been  filed  on 
September  30, 1994,  but  was  withdrawn 
on  November  11, 1994.  The  Agreements 
at  issue  include  the  1989  exchange  of 
letters  on  agricultural  products,  the 
1990  record  of  understanding  on  beef, 
and  the  1993  record  of  understanding 
on  market  access  for  beef. 

The  Petitioners  assert  in  particular 
that  the  Korean  Government  has 
established  a  number  of  specific  barriers 
which  den^ipir  products  access  to  the 
Korean  manreiin  violation  of  the 
Agreements  or  in  a  manner  that  is 
otherwise  unreasonable.  The  alleged 
barriers  include:  Outdated,  scientifically 
unsupported  and  discriminatory  shelf- 
life  standards;  excessively  long 
inspection  procedures;  contract  tender 
procedures  that  prevent  U.S.  producers 
from  meaningfully  participating  in  the 
bidding  process;  local  processing  and 
repackaging  requirements; 
discriminatory  fixed-weight 
requirements;  dual  standards  for  residue 
testing;  and  short  pork  temperature 
reduction  requirements. 

A  copy  of  the  petition  is  available  for 
public  inspection  in  the  USTR  Reading 
Room:  Room  101,  Office  of  the  U.S. 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  DC  20506.  An 
appointment  to  review  the  docket 
(Docket  No.  301-95)  may  be  made  by 
calling  Brenda  Webb  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 


Investigation  and  Consultations 

On  November  22, 1994,  pursuant  to 
section  302(a)  of  the  Trade  Act  the 
USTR  initiated  an  investigation  of  the 
practices  referred  to  in  the  petition.  The 
investigation  will  be  conducted  in 
accordance  with  the  regulations  set 
forth  in  15  CFR  2006. 

On  November  22, 1994,  the  USTR  also 
requested  consultations  with  the  Korean 
government  as  required  by  section 
303(a)  of  the  Trade  Act.  USTR  will  seek 
information  and  advice  from  petitioners 
and  the  appropriate  committees 
established  pursuant  to  section  135  of 
the  Trade  Act  when  preparing  the  U.S. 
presentations  in  such  consultations. 

Pursuant  to  section  304  of  the  Trade 
Act,  the  USTR  must  determine  on  or 
before  November  22, 1995,  on  the  basis 
of  the  investigation  and  the 
consultations,  whether  any  act,  policy 
or  practice  described  in  section  301  of 
the  Trade  Act  exists  and,  if  that 
determination  is  affirmative,  decide 
what  action,  if  any,  to  take  under  the 
Trade  Act. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  on  the  acts, 
policies  or  practices  of  the  Korean 
government  that  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  or  practices,  and  the 
determinations  identified  under  section 
304  of  the  Trade  Act. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  and  are  due 
no  later  than  12  noon,  Friday,  January 
6, 1995.  Comments  must  be  in  English 
and  provided  in  twenty  copies  to: 
Chairman,  Section  301  Committee, 
Room  223,  USTR,  600  17th  St.,  N.W.. 
Washington,  D.C.  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-95)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
mcirked  “Business  Confidential”  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  the  twenty  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
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nonconfidential  summary  will  be  placed 
in  the  Docket  open  to  public  inspection. 
Ira  Shapiro, 

General  Counsel. 

IFR  Doc.  94-29353  Filed  11-28-94;  8;45  am) 
BILLING  CODE  3190-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 

Richard  T.  Redfearn,  (202)  942-8800 
Upon  written  request  copy  available 
from;  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 

D.C.  20549 

Proposed  Revisions 

Regulation  S-K — File  No.  270-2 
Regulation  14A — File  No.  270-56 
Notice  of  Preliminary  Roll-up 
Communication — File  No.  270-396 
Form  F-l-^ile  No.  270-249 
Form  F-4— File  No.  270-288 
Form  S-1 — File  No.  270-58 
Form  S-4 — File  No.  270-287 
Form  S-1 1— File  No.  270-64 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted 
proposed  rule  revisions  for  Office  of 
Management  and  Budget’s  approval. 

Regulation  S-K  provides  an  integrated 
disclosure  system  for  reports  and 
registration  statements  filed  pursuant  to 
the  federal  securities  laws.  If  the 
proposed  revisions  are  adopted,  an 
estimated  1  burden  hour  would  be 
required  for  Regulation  S-K. 

Regulation  14A  provides  the 
disclosure  obligations  and  the 
procedures  that  must  be  followed  in 
connection  with  a  solicitation  of 
proxies.  The  staff  estimates  that  if  the 
proposed  amendments  are  adopted, 
approximately  7,980  respondents  would 
m^e  filings  under  Regulation  14A 
annually  at  an  estimated  85  burden 
hours  per  response  with  a, total  annual 
burden  of  678.300. 

The  proposed  Notice  of  Exempt 
Preliminary  Roll-up  Communication 
("Notice”)  is  used  by  certain  p)ersons  to 
disclose  security  ownership  or  any 
relationships  in  connection  with  a  roll¬ 
up  transaction.  The  staff  estimates  that 
if  the  proposed  Notice  is  adopted, 
approximately  4  respondents  would  file 
the  Notice  annually  at  an  estimated  .10 
hours  per  response  with  a  total  annual 
burden  of  .40  hours. 

Forms  F-1  and  F-4  are  used  to 
register  securities  of  certain  foreign 


private  issuers  under  the  Securities  Act 
of  1933.  The  staff  estimates  that  if  the 
proposed  amendments  are  adopted, 
approximately  13  respondents  would 
file  Form  F-1  annually  at  an  estimated 
2,197  burden  hours  per  response  with  a 
total  annual  burden  of  28,561  hours: 
and  2  respondents  would  file  Form  F- 
4  annually  at  an  estimated  1,316  burden 
hours  per  response  with  a  total  annual 
burden  of  2,632  hours. 

Forms  S-1,  S-4  and  S-11  are  used  to 
register  securities  to  be  issued  publicly 
under  the  Securities  Act  of  1933.  If  the 
proposed  amendments  are  adopted,  the 
staff  estimates  that  approximately  1,239 
respondents  would  file  Form  S-1 
annually  at  an  estimated  1,272  burden 
hours  per  response  with  a  total  burden 
of  1,576,008  hours;  505  respondents 
would  file  Form  S-4  annually  at  an 
estimated  1,242  burden  hours  per 
response  with  a  total  annual  burden  of 
627,210  hours:  and  340  respondents 
would  file  Form  S-11  annually  at  an 
estimated  874  burden  hours  per 
response  with  a  total  annual  burden  of 
297,160  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Richard  T. 
Redfearn,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Management  and  Budget  (Project  Nos. 
3235-0071;  3235-0059;  3235-new; 
3235-0258; 3235-0325;  3235-0065; 
3235-0324;  and  3235-0067),  Room 
3208,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  November  14, 1994. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-29357  Filed  11-28-94;  8:45  ami 
BILLING  CODE  801(M>1-M 


[Release  No.  34-34992;  File  No.  SR-Amex- 
94-481 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.  Relating  to  the  Exercise 
of  Expiring  Equity  Option  Contracts 

November  21, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities' Exchange  Act  of  1934 


(“Act”),'  notice  is  hereby  given  that  on 
November  2, 1994,  the  American  Stock 
Exchange.  Inc.  ("Amex”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission") 
the  proposed  rule  change  as  described 
in  Items  1  and  II  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Rule 
980(c)  to  correct  recently  approved  rule 
language  relating  to  the  exercise  of 
expiring  equity  option  contracts.  The 
propos^  rule  change  deletes  the  last 
sentence  from  Amex  Rule  980(c)  ^  and 
inserts  the  following  sentence  in  its 
place: 

In  cases  where  the  Exercise  by  Exception 
procedure  has  been  waived  for  an  options 
class.  CXX  rules  require  that  members  and 
member  organizations  wishing  to  exercise 
such  options  must  submit  an  affirmative 
Exercise  Notice  to  OCC,  whether  or  not  a 
Contrary  Exercise  Advice  has  been  filed. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization ’s 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  7, 1994,  the  Commission 
approved  amendments  to  Amex  Rule 
980  requiring  members  and  member 
organizations  to  advise  the  Exchange  of 
their  final  exercise  decisions  for 
expiring  equity  option  contracts  prior  to 
the  Exchange’s  exercise  cut-off  time,  i.e., 
5:30  p.m.  (New  York  time)  ("Exercise 
Cut-Off  Time”).^  Specifically,  when  the 


» 15  U.S.C  70stbMl)  11988). 

2  The  sentence  being  deleted  reeds  as  follows: 
"CXX  rules  may  require  submission  of  an 
affirmative  exercise  notice  even  in  circumstances 
where  a  Contrary  Exercise  Advice  is  not  required." 

*  See  Securities  Exchange  Act  Release  No.  34808 
(October  7. 1994).  59  FR  52324  (October  17. 1994). 
The  Commission  notes  tliat  the  amended 
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revised  rule  is  implemented,  the 
Exchange  will  require  that  on  the 
business  day  immediately  prior  to  the 
expiration  date  of  expiring  equity 
options  that  any  determination  to 
exercise  or  not  exercise  such  an  option 
that  does  not  meet  the  parameters  for 
the  OCC’s  “Exercise-by-Exception” 
procedures  must  be  indicated  to  the 
Exchange,  prior  to  the  Exercise  Cut-Off 
Time,  either  by  submitted  a  “Contrary 
Exercise  Advice  Form”  to  a  designated 
place  on  the  Exchange’s  trading  floor  or 
by  transmitting  the  Contrary  Exercise 
Advice  Form  electronically  to  the 
Exchange  through  the  OCC.  The 
amendment  proposed  herein  does  not 
affect  procedures  for  expiring  equity 
options  that  fall  within  the  parameters 
of  the  Exercise-by-Exception  procedures 
and  which  are  to  be  exercised  or  not 
exercised  in  reliance  on  those 
procedures.  , 

The  Exchange  proposes  to  amend 
subparagraph  (c)  of  Rule  980  to  clarify 
the  rule  language  regarding  procedures 
members  and  member  organizations 
must  follow  when  the  Exercise-by- 
Exception  procedure  has  been  waived 
for  a  particular  options  class.  The 
proposed  rule  language  reflects  that  in 
such  circumstances,  members  and 
member  organizations  desiring  to 
exercise  such  options  must  submit  an 
affirmative  exercise  notice  to  the  OCC, 
whether  or  not  a  contrary  exercise 
advice  has  been  filed  with  the 
Exchange. 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 


procedures  regarding  the  exercise  of  expiring  equity 
options  will  not  be  implemented  until  the 
Commission  receives  written  confirmation  from 
The  OptionsClearing  Corporation  ('"OCC")  that  the 
necessary  computer  systems  have  been  modified  to 
allow  members  to  submit  exercise  decisions  to  the 
Exchange  through  the  C/MACS  computer  system. 
]d.  at  note  15.  Implementation  is  expected  to  be 
complete  in  time  for  the  February  expirations. 
Telephone  conference  between  Gerald  O’Connell. 
First  Vice  President.  Regulation  and  Trading 
Operations.  Phlx,  and  Brad  Ritter,  Senior  Counsel. 
Office  of  Market  Supervision,  Division. 
Commission,  on  November  7, 1994. 

*  See  OCC  Rule  805. 


(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  oti  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  respect  to  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5). ^ 
Specifically,  the  Commission  finds  that 
the  Amex  proposed  is  merely  a  language 
clarification  of  a  certain  provision  in 
Exchange  Rule  980.  The  revised  text  is 
consistent  with  the  Commission’s 
approval  of  the  amendments  to  Rule  980 
and  the  intent  of  that  rule. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  Exchange  to  make  this 
clarification  to  its  rules  prior  to  the 
implementation  of  the  new  exercise 
procedures  for  expiring  equity  options.® 
Additionally,  as  stated  above,  the 
proposal  is  merely  a  clarification,  not  a 
substantive  amendment  to  Rule  980(c). 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


S15U.S.C.  78f(b)(5)  (1988). 
®See  supra  note  3. 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-48  and  should  be 
submitted  by  December  20, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act^  that  the 
proposed  rule  change  (SR-Amex-94- 
48),  as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.®  . 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-29359  Filed  11-28-94;  8:45  am) 
BILLING  CODE  801(M)1-M 


[Release  No.  34-34991;  International  Series 
Release  No.  753;  File  No.  SR-CBOE-94- 
31] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Substitution  of 
Component  Securities  of  the  CBOE 
Mexico  Index 

November  21. 1994. 

Purusant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19b-4  thereunder,^ 
on  September  2, 1994,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE” 
or  “Exchange”)  submitted  to  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
seeking  authority  to  replace  one 
component  security  in  the  CBOE 
Me.xico  Index  (“Index”)  with  a  closed- 
end  country  fund  comprised  solely  of 
Mexican  securities  (“Mexico  Fund”),  if 
the  Exchange  decides  that  such  a 
substitution  is  necessary  or  desirable. 
The  Exchange  represents  that  the 
•  purpose  of  such  a  substitution  would  be 
to  make  the  Index  more  attractive  to 
investors  and  to  facilitate  hedging  of  the 
Index  by  substituting  a  more  liquid 
component. 

The  proposal  w'as  published  for 
comment  in  the  Federal  Register  on 


M5  U.S.C.  78s(b)(2)  (1988). 

8 17  CFR  200.30-3(a)(12)  (1993). 
M5U.S.G.  78s(b)(l)(1988). 

2  17  CFR  240.19b-4  (1993). 
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September  26, 1994.3  jvjo  comments 
were  received  on  the  proposed  rule 
change. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular.  Section 
6(b)(5)  of  the  Act.'*  Specifically,  the 
Commission  believes  that  the  proposal 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  facilitating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

The  Index  is  an  equal  dollar-weighted 
index  comprised  of  stocks  and 
American  Depositary  Receipts  (“ADRs”) 
representing  ten  Mexican  companies. 
The  Index  satisfies  the  generic  criteria, 
set  forth  in  CBOE  Rule  24.2,  for  listing 
options  on  narrow-based  indexes.®  The 
CBOE  will  not  replace  any  component 
security  with  the  Mexico  Fimd  unless 
after  such  substitution  the  Index 
continues  to  satisfy  the  initial  listing 
and  maintenance  criteria  specified  in 
CBOE  Rule  24.2.  * 

Although  the  Mexico  Fund  is  not 
currently  eligible  to  have  standardized 
options  listed  on  it,®  the  Mexico  Fund 
exceeds  all  numerical  criteria  that 
component  securities  of  the  Index  are 
required  to  satisfy.^  As  of  August  1, 
1994,  the  Mexico  Fund  had  a  market 
capitalization  of  $1,187,567,000.®  Also, 
the  Mexico  Fund  had  average  monthly 
trading  volume  of  5.4  million  shares  for 
the  six-month  period  through  July 
1994.®  The  monthly  trading  volume  did 


3  See  Securities  Exchange  Act  Release  No.  34688 
(September  20, 1994),  59  FR  49092  (September  26, 
1994). 

15  U.S.C.  78f(b)(5)  (1988). 

®  See  Securities  Exchange  Act  Release  No.  34157 
(June  3,  1994),  59  FR  30062  (June  10,  1994) 
(“Exchange  Act  Release  No.  34157”). 

®See  Securities  Exchange  Act  Release  No.  33068 
(October  19. 1993),  58  FR  55093  (October  25. 1993) 
(“Exchange  Act  Release  No.  33068”). 

r  See  CBOE  Rules  5.4  and  24.2. 

^The  initial  listing  and  maintenance  criteria  for 
the  Index  require  that  Index  components  have  a 
minimum  market  capitalization  of  $75  million, 
provided,  however,  that  components  accounting  for 
no  more  than  10%  of  the  Index,  by  weight,  may 
have  a  minimum  market  capitalization  of  $50 
million. 

^The  initial  listing  (maintenance)  criteria  for  the 
Index  require  that  Index  components  have  a 
minimum  six-month  average  monthly  trading 
volume  of  one  million  (500,000)  shares,  provided, 
however,  that  components  accounting  for  no  more 
than  10%  of  the  Index,  by  weight,  may  have  a 
minimum  six-month  average  trading  volume  of 
500,000  (400,000)  shares. 


not  drop  below  2.8  million  shares 
during  that  period. 

The  substitution  of  the  Mexico  Fund 
for  a  component  security  in  the  Index 
would  also  be  consistent  with  the  listing 
criteria  that  no  component  security  of 
the  Index  account  for  greater  than  25% 
of  the  index,  by  weight.  Even  though  the 
Mexico  Fund  currently  holds  common 
stocks  and  ADRs  that  are  also 
components  of  the  Index,*®  because  the 
Index  is  equal  dollar-weighted,  the 
Mexico  Fimd  will  account  for  10%  of 
the  weight  of  the  Index  immediately 
following  each  quarterly  rebalancing  of 
the  Index.  As  a  result,  even  if  it  were 
possible  for  the  holdings  of  the  Mexico 
Fund  to  consist  entirely  of  one  Index 
component,  that  security  would  then 
constitute  20%  of  the  weight  of  the 
Index  immediately  following  each 
quarterly  rebalancing  of  the  Index, 
which  is  below  the  25%  specified  in  the 
initial  listing  and  maintenance  criteria 
for  the  Index. 

Moreover,  the  Exchange  will  not 
substitute  the  Mexico  Fund  for  a 
component  security  of  the  Index  unless 
at  that  time,  securities  representing  at 
least  90%  of  the  Index,  by  weight,  are 
eligible  for  the  trading  of  standardized 
equity  options  under  CBOE  Rule  5.3,  as 
required  by  the  initial  listing  and 
maintenance  criteria  for  the  Index. 
Finally,  the  inclusion  of  the  Mexico 
Fund  as  a  component  security  of  the 
Index  will  not  exceed  the  allowable 
number  of  components  of  the  Index  that 
are  not  subject  to  comprehensive 
surveillance  sharing  agreements.** 


’“For  example,  as  of  January  1, 1994,  Telefonos 
de  Mexico  ("Telemex”)  was  the  Index  component 
most  highly  represented  in  the  Mexico  Fund.  As  of 
that  date,  shares  of  the  series  of  Telmex  stock  that 
underlie  the  ADRs  traded  in  the  U.S.  accounted  for 
4.29%  of  the  net  assets  of  the  Mexico  Fund.  See 
Letter  from  Eileen  Smith,  Director,  Product 
Development,  Research  Department,  CBOE,  to  Brad 
Ritter,  Senior  Counsel,  Office  of  Market 
Supervision.  Division  of  Market  Regulation, 
Commission,  dated  September  19, 1994.  As  a  result, 
Telmex  accounted  for  approximately  10.43%  of  the 
weight  of  the  Index  on  that  date. 

’’The  criteria  pursuant  to  which  the  CBOE  lists 
options  on  the  Mexico  Index  require  that  no  more 
than  20%  of  the  weight  of  the  index  be  comprised 
of  components  that  are  not  subject  to  a 
comprehensive  surveillance  sharing  agreement 
between  the  CBOE  and  the  primary  market  of  the 
particular  security.  See  Exchange  Act  Release  No. 
34157,  supra  note  5.  In  this  case,  however,  because 
the  Index  is  equal  dollar-weighted  and  there  is  the 
additional  requirement  that  at  least  90%  of  the 
Index  components,  by  weight,  must  be  options 
eligible,  no  more  than  10%  of  the  number  of  Index 
components  (j.e.,  one  component]  can  consist  of 
such  securities  at  each  quarterly  rebalancing  of  the 
Index.  Because  the  Mexico  Fund  is  not  eligible  for 
standardized  options  trading  pursuant  to  the 
Commission’s  order  allowing  options  on  country 
funds,  the  Mexico  Fund  must  be  counted  against 
this  foreign  component  limit  even  though  the  New 
York  Stock  Exchange  is  the  primary  market  for  the 
shares  issued  by  the  fund.  Siee  Exchange  Act 
Release  No.  33068,  supra  note  6. 


Based  on  the  foregoing,  the  Commission 
concludes  that  approval  of  the  proposed 
rule  change  is  consistent  with  the  Act.  *3 

It  is  therefore  ordered,  pursuant  to 
Section  19(h)(2)  of  the  Act,*®  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-31)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 
lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-29360  Filed  11-28-94;  8:45  am) 
BILLING  CODE  8010-01-M 


[Release  No.  34-34997;  File  No.  SR-NASD- 
94-40] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  Examination  Specifications  and 
Study  Outline  for  the  Investment 
Company/Variable  Contracts  Products 
Limited  Representative  (Series  6) 
Examination 

November  22, 1994. 

On  July  26, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  proposed  rule  change  *  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)^  and  Rule 


’^The  Commission  notes  that  this  conclusion  is 
based  in  large  part  on  the  fact  that  the  Index  is  equal 
dollar-weighted.  As  noted  above,  equal  dollar- 
weighting  in  this  case  ensures  that  at  each  quarterly 
rebalancing  of  the  Index,  each  component  accounts 
for  10%  of  the  weight  of  the  Index.  Therefore,  even 
if  the  Mexico  Fund  were  to  hold  a  position  in  only 
one  security,  that  security  could  not  account  for 
more  than  20%  of  the  total  weight  of  the  Index  at 
each  rebalancing.  As  a  result,  the  Commission's 
Findings  set  forth  herein  are  specific  to  the  Mexico 
Index.  If  this  propiosal  was  put  forth  for  an  index 
that  used  a  different  weighting  method  to  calculate 
the  value  of  the  index,  the  Commission  would  have 
concerns  with  how  the  exchange  submitting  the 
proposal  would  monitor  the  index  to  ensure  that 
the  weightings  of  individual  component  securities, 
including  the  weightings  attributable  to  the 
holdings  of  the  particular  country  fund(s)  being 
substituted,  remain  within  the  maintenance  criteria 
for  that  index. 

”15  U.S.C.  78s(b)(2)  (1982). 

17  CFR  200.30-3(a)(12)  (1993). 

’  The  NASD  subsequently  filed  four  amendments 
to  its  original  filing.  In  the  first  amendment,  filed 
on  August  1, 1994,  the  NASD  filed  amended 
examination  specifications  for  this  registration 
category.  On  August  31, 1994,  the  NASD  provided 
the  examination  question  bank  for  the  Series  11 
examination.  These  two  filings  were  made  pursuant 
to  a  NASD  request  for  non-public  treatment.  On 
November  14  and  17, 1994,  the  NASD  filed  revised 
Series  6  study  outlines.  Copies  of  the  study  outlines 
were  made  available  for  public  inspection  and 
copying  in  the  Commission’s  Public  Reference 
Room. 

2 15  U.S.C.  78s(b)(l). 
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29b-4  thereunder.*  The  rule  change 
amends  the  examination  sptecification 
and  study  outhne  for  the  Investment 
CompanyA^ariable  Contracts  Products 
Limited  Representative  (Series  6) 
Examination.  Specifically,  the  filing 
revises  materials  pertaining  to  new 
products,  and  includes  new  material 
pertaining  to  recently  effective 
regulations  affecting  mutual  funds  and 
variable  contracts  products.  The 
examination  question  bank,  number  of 
questions  per  examination  and  the 
examination  time  are  unaffected  by  the 
amendments. 

The  Commission  published  notice  of 
the  proposed  rule  change  in  the  Federal 
Register  on  August  23. 1994.^  No 
comments  were  received  in  response  to 
the  Notice.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

The  NASD  periodically  reviews  the 
content  of  its  qualification  examinations 
to  determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 
changes  pertaining  to  the  subject  matter 
covered  by  the  examinations.  The 
amendments  to  the  Series  6  examination 
are  designed  to  reflect  changes  in  the 
rules  and  regulations  affecting  mutual 
funds  and  variable  contracts  products. 
The  proposed  rule  change  will  be 
effective  60  days  from  the  date  of  this 
order.  - 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
provisions  of  Section  15A(g)(3)  of  the 
Act.*  Section  15A(gH3)  provides,  among 
other  things,  that  a  registered  securities 
association  may  require  that  its 
members  and  their  associated  persons 
meet  certain  training,  experience  and 
competence  standards.  The  Commission 
finds  that  the  proposed  changes  to  the 
examination  specification  and  study 
outline  will  help  ensure  that  persons 
seeking  registration  in  the  securities 
industry  have  attained  the  requisite 
levels  of  knowledge  and  competence. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-40 
be.  and  hereby  is.  approved,  effective  on 
January  20, 1995, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-29358  Filed  11-28-94;  8:45  am) 
BIUJNG  CODE  8010-«1-M 


3  17C.F.R.  240. 19b-^. 

'*  Securities  Exchange  Act  Release  No.  34534 
(August  16, 1994),  59  FR  43367. 

S15U.S.C.  78o-3(g)(3). 

'■17CFR  200.30-3(a)(12). 


[Release  No.  34-34998;  FHe  No.  SR-NASD- 
94-10] 

Self-Reguiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Procedures 
for  Large  and  Complex  Arbitration 
Cases 

November  22. 1994. 

Pursuant  to  sectionl9(b)(l)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  18, 

1994,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”  or 
“Association”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'  The  NASD  is  proposing  to  amend  the 
Code  of  Arbitraticm  Procedure 
(“Code”)  2  by  amending  Part  III, 
Sections  43  *  and  44  *  and  adding 
Section  46  to  provide  procedures  for 
large  and  complex  arbitration  cases. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 

Code  of  Arbitration  Procedure 

*  *  *  *  * 

Schedule  of  Fees  for  Customer  Disputes 
Sec.  43. 

***** 

(h)  If  an  eligible  matter  is  submitted 
for  arbitration  as  a  large  and  complex 
case  under  the  procedures  set  forth  in 


*  The  NASD  initially  submitted  the  proposed  rule 
change  on  February  15, 1994.  Amendment  No.  1. 
submitted  on  October  12, 1994,  darified  various 
aspects  of  the  proposed  rule  change,  altered  the 
manner  in  which  arbitrators  are  selected  to  a  panel 
and  altered  the  disclosures  required  with  respect  to 
unsuccessful  settlement  discussions.  Amendment 
No.  2  amended  proposed  Subsection  (g)  to  clarify 
that  arbitrators  may.  at  their  own  initiative,  issue  an 
award  accompanied  by  a  statement  of  reasons  or 
basis  of  award  and  that  parties  may  specifically 
agree  to  require  arbitrators  issue  a  statement  of 
reasons  when  they  issue  an  award.  See  Letter  from 
Suzanne  E.  Rothwell,  Associate  General  Counsel, 
NASD,  to  Mark  Barracca,  Branch  Chief,  Over-the- 
Counter  Regulation.  SEC  (available  in  Commission's 
Public  Reference  Room). 

2  NASD  Manual,  Code  of  Arbitration  Procedure. 
(CCH)  3701  et  seq. 

^  NASD  Manual,  Code  of  Arbitration  Procedure, 
Part  UL  Sec.  43  (CCH)  H  3743. 

*  NASD  Manual,  Code  of  Arbitration  Procedure. 
Part  III.  Sec.  44  (CCH)  1 3746. 


Section  46  of  the  Code,  or  under 
procedures  agreed  upon  by  the  parties, 
following  the  Administrative  Conference 
specified  in  Subsection  46(c)  of  the 
Code,  the  fees  and  deposits  for  such 
matter  shall  be  those  set  forth  in  the 
schedule  of  fees  for  claims  over 
$5,000,000. 

it  It  If  It 

Schedule  of  Fees  for  Industry  and 
Clearing  Controversies 

Sec.  44.  ' 

***** 

(1)  If  an  eligible  matter  is  submitted  for 
arbitration  as  a  large  and  complex  case 
under  the  procedures  set  forth  in 
Section  46  of  the  Code,  or  under 
procedures  agreed  upon  by  the  parties, 
following  the  Administrative  Conference 
specified  in  Subsection  46(c)  of  the 
Code,  the  fees  and  deposits  for  such 
matter  shall  be  those  set  forth  in  the 
schedule  of  fees  for  claims  over 
$5,000,000. 

Procedures  for  Large  and  Complex 
Cases 

Sec.  46. 

Applicability 

(a)(l )  Any  dispute,  claim  or 
controversy,  othemis%  eligible  for 
disposition  under  the  Code  shall  be 
deemed  a  matter  eligible  for  disposition 
pursuant  to  the  procedures  set  forth  in 
this  Section  where:  (A)  the  claim  or 
coun  terclaim  of  any  party  is  at  least  $1 
million,  including  punitive  or  exemplary 
damages,  but  exclusive  of  interest,  costs 
and  fees;  or  (B)  all  parties  agree.  Unless 
otherwise  agreed  to  by  the  parties,  in  the 
event  of  a  conflict,  the  procedures  set 
forth  in  this  Section  shall  supersede  the 
procedures  set  forth  elsewhere  in  the 
Code. 

(2)  Any  eligible  matter  shall  be 
scheduled  for  an  Administrative 
Conference  pursuant  to  Subsection  (b), 
below.  An  eligible  matter  shall  not  be 
eligible  for  further  proceedings  under 
this  Section  following  the 
Administrative  Conference  unless  all 
parties  agree. 

(3)  Any  agreement  among  the  parties 
to  an  eligible  proceeding  to  continue 
with  further  proceedings  following  the 
Administrative  Conference,  either 
pursuant  to  the  provisions  of  this 
Section  or  pursuant  to  agreed  upon 
procedures,  may  be  modified  or 
cancelled  upon  the  agreement  of  all 
parties  and,  if  cancelled,  the  parties 
shall  proceed  under  the  procedures  set 
forth  elsewhere  in  the  Code.  Following 
the  appointment  of  the  last  arbitrator 
pursuant  to  a  procedure  agreed  upon  by 
the  parties  or  pursuant  to  the  procedure 
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specified  under  subsection  (d)(3)  of  this 
Section,  the  withdrawal  or 
disqualification  of  an  arbitrator  shall 
not  reopen  consideration  of  the  terms  of 
such  agreement  unless  such 
reconsideration  is  ordered  by  the 
remaining  arbitrators. 

(4)  Unless  waived  in  whole  or  in  part 
by  the  Director  of  Arbitration,  the 
parties  to  an  eligible  matter  shall  pay 
the  arbitrator  fees,  hearing  session 
deposits  and  any  other  fees  and 
deposits  required  pursuant  to  the  Code 
prior  to  the  commencement  of  the  first 
or  the  next  hearing  session  before  the 
arbitrators,  as  applicable.  Unless 
apportioned  by  the  arbitrators,  50 
percent  of  all  other  fees  and  charges 
assessed  on  the  parties  following  the 
payment  of  the  hearing  session  deposit 
specified  in  Sections  43  or  44  of  the 
Code  shall  be  paid  by  the  Claimants 
(apportioned  equally  among  all 
Claimants)  and  50  percent  shall  be  paid 
by  the  Respondents  (apportioned 
equally  among  all  Respondents).  The 
arbitrators  shall,  in  their  award, 
determine  the  party  or  parties 
responsible  for  arbitrator  or  forum  fees 
and  may  direct  the  return  of  monies 
previously  deposited  by  a  party.  The 
waiver  of  the  deposit  requirement  shall 
not  preclude  the  assessment  of  forum 
fees  against  a  party  in  the  award.  If  an 
agreement  to  proceed  under  this  Section 
is  cancelled,  or  the  parties  otherwise 
settle  or  abandon  the  proceedinRofter 
agreeing  to  arbitrate  under  this  lotion, 
the  parties  shall  not  be  entitled  to  a 
refund  of  any  fees  or  charges  paid. 

Administrative  Conference 

(b)  The  Director  of  Arbitration  shall 
designate  a  member  of  the  Arbitration 
Department  staff  to  conduct  an 
Administrative  Conference  of  the  parties 
to  an  eligible  matter.  The 
Administrative  Conference  may  be 
conducted  in  person  or  by  telephone 
conference  at  the  discretion  of  the 
Director  of  Arbitration.  The  purposes  of 
the  Administrative  Conference  include, 
but  are  not  limited  to: 

(1)  obtaining  additional  information 
about  the  nature  of  and  amount  in 
dispute; 

(2)  determining  the  anticipated  length 
of  hearing  and  other  scheduling  issues; 

(3)  determining  the  preferences  of  the 
parties  with  respect  to  the  qualifications 
of  arbitrators; 

(4)  considering  whether  mediation  or 
another  non-adjudicative  method  of 
dispute  resolution  would  be  of  interest 
to  the  parties  in  resolving  the  dispute; 

(5)  aetermining  what  discover}' is 
sought  by  the  parties  and  setting  a 
schedule  to  complete  discovery  and  to 
resolve  other  procedural  disputes; 


(6)  considering  the  schedule, 
arrangements,  form  and  scope  of  any 
depositions  or  interrogatories  sought; 

(7)  determining  a  schedule  for 
settlement  discussions  and  the  method 
for  certifying  to  the  NASD  that 
settlement  discussions  occurred; 

(8)  developing  a  statement  of  (A)  the 
matters  in  dispute,  (B)  the  positions  of 
each  party  on  the  matters  in  dispute, 
and  (C)  the  legal  authorities  related  to 
the  matters  in  dispute  to  be  brought  to 
the  attention  of  the  arbitrators; 

(9)  developing  a  schedule  for:  (i) 
identifying  witnesses,  including  experts 
(and  with  respect  to  experts,  arranging 
for  the  production  of  resumes  and 
summaries  of  anticipated  testimony, 
including  any  testimony  on  calculating 
damages),  and  (ii)  determining  the 
availability  of  such  witnesses  for 
hearings;  and 

(10)  determining  the  form  of  the 
hearing  record,  and,  if  transcribed,  any 
arrangements  for  payment  by  the  parties 
for  transcription  and  transmission  of 
copies  to  the  arbitrators. 

Appointment  of  Arbitrators 

(c)(1)  Eligible  matters  shall  be  heard 
and  determined  by  a  panel  of  three 
arbitrators,  at  least  one  of  which  shall 
be  an  attorney;  provided,  however,  that 
the  parties  may  agree  to  submit  an 
eligible  matter  to  a  single  mutually 
acceptable  arbitrator  selected  pursuant 
to  the  provisions  of  this  subsection  (c). 

(2)  Arbitrators  snail  be  appointed  (A) 
pursuant  to  Section  19  of  the  Code  if  the 
parties  cannot  agree  on  another  method 
of  selection,  (B)  provided  the  parties 
agree,  pursuant  to  the  procedures  set 
forth  in  paragraph  (3),  below,  or  (C) 
pursuant  to  another  procedure  agreed 
upon  by  the  parties. 

(3) (A)  Each  party  will  be  provided 
simultaneously  with  two  lists  of 
arbitrators  chosen  from  the  pool  of 
arbitrators:  (i)  the  first  list  will  be 
securities  industry  arbitrators;  and  (ii) 
the  second  list  will  be  public  arbitrators. 
Each  list  also  will  include  the 
employment  and  background 
information  specified  under  Section  21 
of  the  Code.  Additional  biographical 
information  about  arbitrators  appearing 
on  the  lists  will  be  furnished  to  a  party 
upon  request.  Copies  of  such  additional 
information  will  be  forwarded  to  all 
parties,  .,4s  soon  as  practicable  following 
the  appointment  of  the  last  arbitrator, 
the  arbitrators  shall  comply  with  and 
the  Director  shall  act  in  accordance  with 
the  provisions  of  Section  23  of  the  Code. 

(B)  Not  more  than  20  business  days 
following  transmittal  of  the  lists  of 
arbitrators,  the  parties  shall:  (i) 
challenge,  either  on  a  peremptory  basis 
for  cause,  any  or  all  arbitrators  on  the 


lists;  (ii)  number  any  remaining 
arbitrators  on  the  lists  in  order  of 
preference,  with  one  (1)  being  the  most 
preferred;  and  (Hi)  return  the  lists  with 
challenges  and  preferences  noted  to  the 
Director  of  Arbitration.  In  the  event  a 
party  fails  to  return  the  lists  to  the 
Director  of  Arbitration  within  the  time 
specified,  all  arbitrators  on  the  lists  wilt 
be  deemed  acceptable  to  that  party. 

( C)  Following  receipt  of  the  lists  from 
the  parties,  the  Director  of  Arbitration 
shall  prepare  consolidated  lists  of 
arbitrators  acceptable  to  both  parties 
ranked  according  to  consolidated 
preference  rankings.  Consolidated 
preference  rankings  shall  be  determined 
by  adding  the  numerical  ranking  of  each 
party  on  each  arbitrator  and  ranking  the 
arbitrators  according  to  sum  of  the 
rankings.  The  Director  of  Arbitration 
shall  then  extend  invitations  to  the 
highest  ranked  attorney  arbitrators  on 
either  list,  and  appoint  an  attorney  from 
attorneys  accepting  the  invitations, 
giving  preference  to  acceptances  in  the 
order  of  the  consolidated  preference 
ranking  of  the  arbitrators.  The  Director 
of  Arbitration  shall  then  extend 
invitations  to  all  of  the  remaining 
ranked  arbitrators,  including  attorney 
arbitrators  who  accepted  but  were  net 
named  to  the  panel  in  the  first  round, 
and  appoint  a  panel  from  arbitrators 
accepting  the  invitations,  giving 
preference  to  the  acceptances  in  the 
order  of  the  consolidated  preference 
ranking  of  the  arbitrators. 

(D)  If  a  complete  panel  cannot  be 
appointed  from  the  consolidated  lists,  or 
after  invitations  have  been  extended  to 
arbitrators  on  the  consolidated  lists  and 
declined,  the  Director  of  Arbitration  will 
submit  lists  of  proposed  arbitrators  to 
each  party  as  provided  under  Section  1 9 
of  the  code.  Arbitrators  already  named 
to  the  panel  pursuant  to  Subsection  (c), 
above,  will  remain  on  the  panel.  Parties 
may  exercise  unlimited  challenges  for 
cause  and  one  peremptory  challenge 
with  respect  to  arbitrators  appointed 
pursuant  to  Section  19  of  the  Code. 

(E)  In  the  event  of  a  successful 
challenge  for  cause  following 
appointment  of  the  panel,  the  Director 
of  Arbitration  may  reopen  the  selection 
process  at  the  point  in  the  process 
where  the  last  arbitrator  was  selected 
and  continue  with  the  process  as  though 
the  challenged  arbitrator  had  never  been 
appointed. 

(4)  Upon  the  agreement  of  the  parties, 
or  at  the  discretion  of  the  Director  of 
Arbitration  according  to  the  magnitude 
and  complexity  of  an  eligible  matter, 
compensation  shall  be  paid  to  the 
arbitrators  by  the  parties  in  addition  to 
the  honorarium  specified  by  the  Board 
of  Governors.  The  amount  of  any 


61012 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Notices 


1 


compensation  to  be  paid  to  the 
arbitrators  by  the  parties  will  be  decided 
before  the  arbitrators  are  selected. 

The  parties  shall  deposit  any 
additional  compensation  agreed  or 
ordered  to  be  paid  with  the  Association 
no  later  than  10  days  prior  to  the  first 
hearing.  Such  additional  compensation 
shall  be  assessed  and  paid  pro  rata  on 
the  basis  of  the  number  of  parties.  The 
arbitrators  may  assess  any  additional, 
compensation  paid  pursuant  to  this 
subsection  against  any  or  all  of  the 
parties  as  part  of  the  final  award. 

Preliminary  Hearing 

(d)  As  promptly  as  practicable  after 
the  selection  of  the  arbitrators,  the 
arbitrators  shall  convene  a  preliminary 
hearing  of  the  parties  or  their 
representatives,  either  in  person  or  by 
telephone  conference.  The  Director  of 
Arbitration  shall  appoint  one  member  of 
the  panel  to  preside  over  the 
preliminary  hearing  and,  with  respect  to 
any  matter  arising  before  or  after  the 
preliminary  hearing,  to  act  on  behalf  of 
the  panel.  Matters  that  may  be 
considered  at  the  preliminary  hearing 
include,  but  are  not  limited  to: 

(1)  stipulations  to  any  uncontested 
facts; 

(2)  exchange  and  pre-marking  of 
exhibits  or  evidence  that  each  party 
believes  may  be  offered  at  the  hearing; 

(3)  the  schedule,  form,  scope  and  use 
of  any  sworn  statements  and/or 
depositions; 

(4)  whether  mediation  or  another  non¬ 
adjudicative  method  of  dispute 
resolution  would  be  of  interest  to  the 
parties  in  resolving  the  dispute;  and 

(5)  issues  which  are  or  will  be  ripe  for 
prehearing  resolution. 

Nothing  in  this  subsection,  however, 
shall  prevent  the  arbitrator  conducting  a 
preliminary  hearing  from  referring  any 
matter  to  the  full  panel  for 
consideration. 

Settlement  of  Eligible  Matters 

(e)  If  an  eligible  matter  is  not  settled 
prior  to  the  first  hearing  date,  the  parties 
shall  submit  a  joint  statement  or 
individual  statements  to  the  arbitrators 
setting  forth  the  date(s)  and  duration  of 
settlement  discussion,  and  the  fact  that 
such  settlement  discussions  did  not 
result  in  settlement  Such  statements 
shall  not  disclose  the  dollar  value  of  any 
settlement  offer  or  proposal  discussed 
by  the  parties. 

Management  of  Proceedings 

(f) (1)  Arbitrators  are  authorized  to 
take  such  actions  and  issue  such  rulings 
as  are  necessary  or  desirable  consistent 
with  the  objective  of  a  just,  speedy  and 


cost-effective  resolution  of  an  eligible 
matter. 

(2)  Arbitrators  are  authorized  to  order, 
at  the  request  of  a  party,  the  deposition 
of,  or  the  propounding  of  interrogatories 
to,  persons  who  may  possess 
information  relevant  to  the  disposition 
of  an  eligible  matter  and  who  may  not 
be  available  to  testify  at  the  hearings. 
Unless  otherwise  agreed  to  by  the 
parties,  depositions  or  interrogatories 
shall  be  limited  to  determining  and 
preserving  testimony  and  facts  relevant 
to  the  determination  of  the  matter,  not 
for  conducting  discovery.  Unless 
otherwise  agreed  to  by  the  parties, 
interrogatories  shall  be  limited  to  twenty 
(20)  questions,  including  parts  and 
subparts.  Arbitrators  are  authorized  to 
order  audio/video  depositions  or  audio/ 
video  site  review. 

(3)  Arbitrators  are  authorized  to 
conduct  special  proceedings  as 
necessary  (either  through  a  hearing  or 
on  the  written  submissions  of  the 
parties,  at  the  discretion  of  the 
arbitrators)  to  rule  on  dispositive 
motions,  such  as  motions  for  summary 
judgment  as  to  liability  or  damages  or 
the  applicability  of  a  statute  of 
limitations. 

Form  of  Award 

(g)  The  aivard  of  the  arbitrators  shall 
be  in  the  form  prescribed  in  Section  41 
of  the  Code.  In  addition,  all  parties  may 
specifically  agree  that  the  award  be 
accompanied  by  a  statement  of  reasons 
or  basis  of  the  award. 

Temporary  Effectiveness 

(h)  This  Section  46  shall  remain  in 
effect  for  one  year  from  [the  effective 
date  of  the  proposed  rule  change)  unless 
modified  or  e.xtended  prior  thereto  by 
the  board  of  Governors. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

As  a  result  of  the  experience  gained 
managing  the  securities  industry’s 
largest  arbitration  forum,  the  NASD  has 
become  aware  that  certain  large  and 
complex  cases  may  require  special 
management.  In  response  to  the 
perceived  need,  the  NASD  is  proposing 
to  amend  the  Code  to  add  a  new  section 
46  setting  forth  procedures  for  handling 
and  managing  large  and  complex  cases. 
The  proposed  procedures  are  patterned 
after  rules  recently  adopted  by  the 
American  Arbitration  Association 
(“AAA”)  for  processing  large  and 
complex  cases.  The  proposed 
procedures  also  add  the  hearing  plan 
features  of  the  arbitration  rules  of  the 
National  Futures  Association.  The 
NASD  is  aware  that  many  of  the 
procedures  provided  in  the  proposed 
rules  are  already  available  in  the  Code; 
however,  placing  them  in  the  proposed 
rules  serves  to  emphasize  the  utility  of 
these  procedures  for  large  and  complex 
cases. 

The  procedures  are  intended  to 
encourage  the  parties  to  come  to  an 
agreement  on  the  rules  that  will  govern 
the  disposition  of  the  matter.  Beyond 
the  mandatory  administrative 
conference,  any  party  to  an  eligible 
matter  must  agree  to  continue  with  a 
proceeding  under  the  rules.  The 
emphasis  in  the  rules  is  on  flexibility: 
most  of  the  provisions  of  the  proposed 
rules  allow  the  parties  to  adopt  an 
alternative  procedure  of  their  own 
creation  if  they  can  come  to  an 
agreement  on  such  procedures. 

The  proposed  rules  include 
procedures  for  an  administrative 
conference,  the  appointment  of 
arbitrators,  and  a  preliminary  hearing. 
The  provisions  of  the  proposed  rule 
change  are  described  in  more  detail 
below. 

Finally,  the  NASD  is  proposing  to 
adopt  the  proposed  rules  as  a  one  year 
pilot  program.  They  will  remain  in 
effect  for  cases  filed  within  one  year 
from  the  date  of  effectiveness  unless 
modified  or  extended  by  the  Board  of 
Governors.  During  the  pilot  program  the 
NASD  will  monitor  the  implementation 
and  usefulness  of  the  proposed  rules  in 
order  to  determine  whether  to  make 
them  a  permanent  addition  to  the  Code. 

Fees 

The  NASD  is  proposing  to  amend 
Sections  43  and  44  of  the  Code,  which 
specify  the  schedule  of  fees  for  customer 
disputes  and  industry  disputes, 
respectively,  to  add  subsections 
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specifying  that  the  fees  and  deposits  for 
matters  submitted  for  arbitration  under 
the  large  and  complex  case  rules  shall 
be  the  fees  and  deposits  otherwise 
specified  for  claims  over  $5,000,000. 
liie  increased  complexity  of  managing 
large  and  complex  cases  necessitates 
higher  fees  and  deposits  to  defray  the 
costs  to  the  NASD  associated  wi^ 
providing  a  forum  for  such  matters. 

Applicability 

Subsection  (a)  of  the  proposed  rule 
change  specifies  that  the  procedures  for 
large  and  complex  cases  will  be 
applicable  to  disputes,  claims  or 
controversies  (referred  to  in  the 
proposed  rules  as  an  “eligible  matter”) 
where  the  claim  or  counterclaim  is  at 
least  $1  million,  including  punitive  or 
exemplary  damages,  but  exclusive  of 
interest  costs  or  fees,  or  where  the 
parties  agree  that  the  matter  should  be 
subject  to  the  procedures.  This 
provision  permits  parties  with  claims  of 
less  than  $1  million  to  have  their  matter 
heard  pursuant  to  these  procedures  if,  in 
their  judgment,  it  would  be 
advantageous  to  do  so. 

An  eligible  matter  is  required  to  be  set 
over  for  an  Administrative  Conference 
and,  unless  the  parties  agree,  the  matter 
may  not  continue  under  the  large  and 
complex  case  procedures  following  the 
Administrative  Conference.  The 
procedures  for  an  Administrative 
Conference,  discussed  in  detail  below, 
bring  the  parties  to  an  eligible  matter 
together  to  consider  the  various  issues 
involved  in  managing  the  matter  and  to 
determine  if  any  agreement  can  be 
reached  on  such  issues.  If  the  parties  fail 
to  agree  on  procedures,  they  are  not 
foro^  to  continue  under  the  large  and 
complex  case  rules;  this  reflects  the 
intent  of  the  NASD  not  to  force  the 
structure  of  the  large  and  complex  case 
rules  on  an  unwilling  party. 

Where,  however,  tne  parties  have 
agreed  to  continue  the  proceedings 
under  the  large  and  complex  case  rules, 
Subsection  (a)  provides  that  the 
agreement  becomes  binding  on  the 
parties  once  the  last  arbitrator  is  named. 
The  NASD  believes  that  once  the  parties 
have  come  to  an  agreement  on  the 
procedures  to  be  employed  on  an 
eligible  matter,  and  the  effort  and 
commitment  necessary  to  the  naming  of 
the  arbitrators  has  been  expended,  the 
parties  should  be  compell^  to  follow 
through  on  the  arbitration  of  the  matter 
under  the  large  and  complex  case  rules. 
In  this  regard,  if,  at  any  point  after  such 
an  agreement  becomes  binding,  a 
member  of  the  NASD  or  an  associated 
person  refuses  to  go  forward  with  the 
arbitration  of  the  matter  and,  instead 
seeks  to  dismiss  the  action  and  refile  it 


in  court,  another  arbitration  forum,  or 
with  the  NASD  as  an  ordinary 
arbitration  action,  the  NASD  would 
regard  such  a  failure  to  go  forward  as  a 
violation  of  the  member’s  obligation  to 
arbitrate  such  matters  under  t^  Code 
subjecting  the  member  or  associated 
person  to  potential  disciplinary  action. 
Further,  any  failure  by  any  pcirty  to  go 
forward  after  the  agreement  becomes 
binding  may  be  addressed  imder  various 
provisions  of  the  Code  which  permit  the 
arbitrators  to  issue  orders,  penalize 
parties  and  make  awards  without  the 
attendance  or  participation  of  a  party.® 

Administrative  Conference 

Subsection  (b)  of  the  proposed  rule 
change  provides  for  the  convening  of  an 
Administrative  Conference  of  the  parties 
to  an  eligible  matter  to  discuss,  among 
other  things,  the  claim  cmd  amount  in 
dispute,  arbitrator  preferences, 
procedures,  discovery,  scheduling  and 
settlement.  The  intent  of  this  provision 
is  to  bring  the  parties  together  to  air  and 
discuss  all  issues  related  to  the 
arbitration,  to  exchange  information  on 
procedixral  and  scheduling  matters,  and 
to  agree  on  as  many  such  procedural 
and  scheduling  issues  as  possible  in 
order  to  facilitate  the  orderly  and 
expeditious  resolution  of  the  matter.  If 
it  becomes  apparent  that  one  or  more 
parties  are  not  amenable  to  proceeding 
under  the  large  and  complex  case  rules, 
the  Administrative  Conference  will  have 
served  its  purpose  and  the  matter  may 
proceed  under  the  other  provisions  of 
the  Code. 

Appointment  of  Arbitrators 

Subsection  (c)  of  the  proposed  rules 
provides  for  the  appointment  of  a  panel 
of  three  arbitrators  to  hear  eligible 
matters.  At  least  one  of  the  arbitrators 
must  be  an  attorney. 

The  NASD  will  establish  and 
maintain  a  pool  of  arbitrators  to  preside 
over  large  and  complex  cases.  The 
NASD  intends  to  identify  arbitrators 
qualified  to  preside  over  such  cases  on 
the  basis  of  training,  varied  knowledge 
and  expertise.  The  quafifications  of  an 
arbitrator  for  inclusion  in  the  pool  will 
be  based  on,  among  others,  the 
following  factors;  (1)  attendance  and 
successful  completion  of  course(s) 
relating  to  large  and  complex  cases;  (2) 
experience  and  regular  service  as  an 
arbitrator;  (3)  knowledge  or  expertise  in 
the  subject  matter  or  technical  aspects  of 
the  dispute;  (4)  length  of  service  as  an 
Association  arbitrator;  and  (5) 
professional  and  business  expertise. 


See  Sections  29,  32,  33,  and  35  of  the  (kKie  of 
Arbitration  Procedure. 


While  the  NASD  intends  to  establish 
pcx)ls  of  specially  qualified  arbitratcn^, 
the  NASD  will  also  draw  from  its 
regular  |k>o1  of  arbitrators  as  necessary 
to  fill  panels  for  eligible  matters. 
Moreover,  in  order  to  attract  arbitrators 
to  serve  on  panels  hearing  eligible 
matters,  the  NASD  is  proposing  to 
provide  a  mechanism  to  provide 
additional  comptensation  for  such 
arbitrators.  Paragraph  (c)(4)  of  the 
proposed  rule  change  provides  that  the 
parties  may  agree  to  pay,  or  the  Director 
of  Arbitration  has  discretion  to  assess, 
additional  compensation  to  be  paid  to 
the  arbitrators  by  the  parties  in  addition 
to  the  honorarium  specified  by  the 
Board  of  Governors  in  the  consideration 
of  the  magnitude  and  complexity  of  an 
eligible  matter.  The  amount  of  any  such 
additional  comp»ensation  must  be 
decided  by  the  Director  of  Arbitration 
and  agreed  to  by  the  parties  prior  to  the 
selection  of  the  arbitrators  and,  pursuant 
to  Subsection  (a)(4),  must  be  paid  prior 
to  the  first  hearing  or  the  next  schooled 
hearing,  as  applicable. 

The  NASD  intends  that  the  staff 
member  assigned  to  conduct  the 
Administrative  Conference  will  discniss 
the  availability  of  arbitrators  with  the 
parties  at  the  Administrative  Conference 
and  obtain  the  agreement  of  the  parties 
on  how  to  proce^  if  availability  is  a 
problem.  Tbe  parties  may,  for  instance, 
make  further  proceedings  under  the 
large  and  complex  case  rule  contingent 
upon  the  availability  of  specially 
qualified  arbitrators. 

Finally,  while  the  rules  contemplate 
that  eligible  matters  will  be  heard  by 
panels  of  three  arbitrators,  at  least  one 
or  whom  is  an  attorney,  paragraph  (c)(1) 
of  the  proposed  rule  change  permits  the 
parties  to  agree  to  submit  an  eligible 
matter  to  a  single  mutually  acceptable 
arbitrator. 

The  appointment  of  a  panel  may  be 
accomplished  in  one  of  three  ways:  (1) 
pursuant  to  tlie  usual  prcxodures  in 
Section  19  of  the  Code,  if  the  parties 
cannot  agree  on  another  method;  (2) 
pursuant  to  a  procedure  set  forth  in 
paragraph  (c)(3)  of  the  proposed  rules; 
or  (3)  pursuant  to  a  prcncedure  agreed  to 
by  the  i>arties. 

The  procedure  set  forth  in  pvaragraph 
(c)(3)  of  the  proposed  rules  provides 
that  each  party  will  be  simultaneously 
provided  with  two  lists  of  arbitrators: 
the  first  list  will  be  securities  industry 
arbitrators  and  the  second  list  will  be 
public  arbitrators.  The  lists  will  include 
certain  biographical  information,  with 
other  information  available  on  request. 
Following  receipt  of  the  list  each  party 
must  challenge  peremptorily  or  for 
cause  any  or  all  arbitrators  on  the  lists. 
Then  ea(±  party  must  rank  the 
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remaining  arbitrators  on  their  lists  in 
order  of  preference  with  one  (1)  being 
most  preferred.  Any  party  failing  to 
challenge,  rank  and  return  the  lists  will 
be  deemed  to  have  accepted  all  listed 
arbitrators. 

After  receiving  the  lists  from  the 
parties  the  Director  of  Arbitration  will 
prepare  two  consolidated  lists  (one  of 
public  arbitrators  and  one  of  industry 
arbitrators)  of  the  arbitrators  by  combing 
the  lists  of  acceptable  arbitrators  and 
consolidating  the  rankings.  This  is 
accomplished  by  preparing  a  combined 
list  of  only  those  arbitrators  acceptable 
to  all  parties  and  then  adding  the 
number  rankings  assigned  by  each  party 
together  to  achieve  a  consolidated  rank. 


Party  A 

Party  B 

Con¬ 

solidat¬ 

ed 

rank 

Arbitrator  #1  . 

1 

3 

'  4 

Arbitrator  #2  . 

3 

2 

5 

Arbitrator  #3  . 

4 

1 

5 

Arbitrator  «4  . 

2 

5 

7 

Arbitrator  #5  . 

5 

4 

9 

In  order  to  ensure  that  the  panel  has 
at  least  one  attorney,  the  Director  will 
extend  the  first  invitations  to  the  highest 
ranking  attorneys  on  either  list,  giving 
preference  to  acceptances  in  the  order  of 
the  ranking.  Once  an  attorney  has  been 
named  to  the  panel,  the  Director  will 
continue  to  extend  invitations  to 
arbitrators  in  the  order  of  their 
consohdated  rank  until  the  panel  has 
been  filled  by  the  required  number  of 
public  and  industry  arbitrators. 
Paragraph  (c)(3)  also  provides  for 
repeating  and  finalizing  the  process  in 
an  abbreviated  manner  if  the  first 
attempt  at  appointing  a  panel  from  the 
lists  does  not  succeed  in  completing  a 
panel. 

Finally,  pursuant  to  proposed 
subparagraph  (c)(3)(E),  if  a  challenge  for 
cause  is  successful  after  the 
appointment  of  the  panel  is  complete, 
subparagraph  (c)(3)(E)  permits  the 
Director  of  Arbitration  to  reopen  the 
selection  process  at  the  point  where  the 
last  arbitrator  was  appointed  and 
continue  the  process  as  though  the 
challenged  arbitrator  had  never  been 
appointed. 

Preliminary  Hearing 

Subsection  (d)  of  the  proposed  rule 
change  provides  that  promptly 
following  the  appointment  of  the  panel 
the  arbitrators  will  convene  a 
preliminary  hearing.  The  preliminary 
hearing  will  be  held  by  one  of  the 
arbitrators,  appointed  by  the  panel,  and 
the  presiding  arbitrator  will  have  the 
power  to  act  on  behalf  of  the  panel  on 


any  matter  arising  before  the  hearing. 

The  presiding  arbitrator  will  also  have 
unlimited  discretion  to  refer  any  such 
matter  to  the  full  panel  for 
consideration.  The  matters  which  may 
be  brought  to  the  presiding  arbitrator  for 
resolution  include:  stipulations  as  to 
uncontested  facts,  exchanging  and 
premarking  exhibits  to  be  offered  at  the 
hearing,  and  the  schedule,  form,  scope 
and  use  of  sworn  statements  and 
depositions.  In  addition,  the  presiding 
arbitrator  may  consider  any  other  matter 
ripe  for  resolution  at  the  prehearing 
stage,  including  encouraging  mediation 
or  other  non  adjudicative  resolution  of 
the  matter. 

Settlement  of  Eligible  Matters 

Subsection  (e)  of  the  proposed  rule 
change  provides  that  if  an  eligible 
matter  is  not  settled  prior  to  the  first 
hetuing  date,  the  parties  must  submit 
either  a  joint  statement  or  individual 
statements  to  the  arbitrators 
siunmarizing  any  settlement  discussions 
that  occurred.  The  statement  must 
include  a  record  of  the  dates  of  any 
discussions  and  the  issues  discussed  by 
the  parties,  but  must  not  include  any 
statement  disclosing  the  dollar  value  of 
any  settlement  offer  or  proposal 
discussed  by  the  parties.  The  intent  of 
this  proposed  subsection  is  to  provide 
the  ^itrators  with  additional 
information  concerning  the  issues  in 
dispute.  The  prohibition  against 
disclosing  dollar  amounts  discussed  is 
intended  to  avoid  suggesting  dollar 
values  for  any  award  ultimately  made 
by  the  arbitrators. 

Management  of  Proceedings 

Subsection  (f)  of  the  proposed  rule 
change  sets  forth  the  general  and 
specific  powers  granted  to  the 
arbitrators  to  permit  them  to  manage  the 
proceedings.  The  goal  of  the  arbitrators 
under  the  general  powers  granted  in 
paragraph  (f)(1)  is  to  act  and  rule  on 
matters  before  them  in  a  manner 
consistent  with  the  just,  speedy  and 
cost-effective  resolution  of  the  matter. 
Further,  the  arbitrators  may,  without 
limitation,  delegate  their  powers  under 
subsection  (f)  to  a  single  arbitrator  to  be 
•  exercised  either  in  the  preliminary 
hearing  or  at  any  other  time  prior  to  the 
hearing.  Among  the  specific  issues  on 
which  the  arbitrators  may  act  or  rule  are 
dispositive  motions,  including  motions 
to  dismiss  on  any  grounds,  including 
the  applicability  of  a  statute  of 
limitations,  or  motions  for  summary 
judgment  on  specific  issues  such  as 
liability  or  damages,  or  on  the  whole 
matter. 

Depositions  and  interrogatories  are 
intended  to  be  limited  to  determining 


and  preserving  testimony  and  facts 
relevant  to  the  determination  of  the 
matter,  not  for  conducting  unlimited 
discovery.  Further,  interrogatories  are 
limited  to  twenty  questions,  including 
parts  and  subparts.  These  limitations 
may  be  modified  upon  the  agreement  of 
the  parties. 

Finally,  the  arbitrators  are  authorized 
to  conduct  special  proceedings  as 
necessary  to  resolve  any  such  matters 
before  them.  Such  special  proceedings 
may  take  any  form  specified  by  the 
arbitrators,  and  may  be  conducted  in 
person,  via  teleconference  or  on  written 
submissions  alone,  or  by  any  other 
method. 

Form  of  Award 

Subsection  (g)  of  the  proposed  rule 
change  specifies  that  the  award  in  an 
eligible  proceeding  shall  be  in  the  form 
prescribed  in  Section  41  of  the  Code. 
Arbitrators  may,  at  their  own  initiative, 
issue  an  award  that  is  accompanied  by 
a  statement  of  reasons  or  basis  of  the 
award.  Although  not  specifically 
addressed  by  Section  41,  it  has  been  the 
position  of  the  NASD  that  arbitrators  are 
permitted  under  that  Section  to  issue  a 
statement  of  reasons  or  basis  for  the 
award  and  arbitrators  have  issued  such 
statements  in  many  cases. 

In  addition,  arbitrators  niust  issue 
such  a  statement  if  the  parties 
specifically  so  require.  Thus,  in 
situations  where  the  arbitrators  would 
not  otherwise  issue  a  statement 
accompanying  the  award,  the  arbitrators 
would  nonetheless  do  so  where  all  of 
the  parties  have  specifically  agreed  that 
a  statement  of  the  reasons  or  basis  of  the 
award  accompanying  the  award  itself. 

Sunset  Provision 

Subsection  (b)  of  the  proposed  rule 
change  specifies  that  the  large  and 
complex  case  rules  will  remain  in  effect 
for  one  year  following  the  effective  date, 
unless  modified  or  extended  by  the 
Board  of  Governors. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act®  in  that  specifying  procedures  in 
the  Code  for  large  and  complex  cases 
will  serve  the  public  interest  by 
enhancing  the  satisfaction  and 
perceived  fairness  of  such  proceedings 
by  the  parties  to  such  proceedings.  To 
the  extent  the  parties  to  such 
proceedings  express  increased 
satisfaction  with  the  resolution  of 
eligible  matters,  the  goal  of  providing 
the  investing  public  with  a  fair,  efficient 
and  cost-effective  forum  for  the 


6  15  U.S.C.§  780-3. 
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resolution  of  disputes  will  have  been 
advanced. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i} 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
orgemization  consents,  the  Commission 
will: 

A.  By  order  approve  such  propyosed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 

The  Commission  requests  that,  in 
addition  to  any  general  comments 
concerning  whether  the  proposed  rule 
change  is  consistent  with  S^tion 
15A(b)(6)  of  the  Act,  commentators 
address  the  following: 

Commenters  are  requested  to  focus 
attention  on  the  fact  that  the  proposed 
rule  change  would  alter  basic 
responsibilities  of  the  parties  in 
arbitrations  administered  under  the 
proposed  rule  for  large  and  complex 
cases.  Commenters  are  requested  to 
consider  whether  the  proposed  rule 
change  is  clear  and  whether  it  strikes  an 
appropriate  balance  in  responsibilities 
for  claimants  and  respondents. 
Commenters  should  also  consider  that 
the  NASD  has  determined  to  produce 
prior  to  the  effective  date  of  the  rules  an 
educational  pamphlet  that  would  be 
provided  to  all  parties  considering  the 
use  of  these  alternative  rules.^  The 
proposed  pamphlet  would  address  the 


^  See  letter  dated  October  12, 1994  to  Mark 
Barracca.  Esq.,  Brartch  Chief,  SEC,  from  Suzanne  E 
Rothwell,  AsMciate  General  Counsel,  NASD 
("NASD  Utter"). 


issues  that  parties  should  address  in  a 
written  document  prior  to  submitting  a 
matter  for  resolution  under  the 
alternative  rules,  including:  (1) 
arbitrator  selection;  (2)  additional  fees 
for  arbitrator  compensation;  (3)  whether 
the  parties  will  use  the  prehearing 
discovery  rules  included  in  these 
alternative  rules,  whether  they  will  use 
the  prehearing  discovery  rules  in  the 
regular  rules,  or  some  other  prehearing 
procedures;  and  (4)  whether  the  parties 
are  contracting  for  the  arbitrators  to 
provide  a  written  statement  of  reasons. 
The  pamphlet  also  will  disclose  that  if 
the  parties  fail  to  address  any  of  these 
issues,  the  issues  may  need  to  be 
resolved  by  the  arbitration  department 
or  the  arbitrators,  as  appropriate  under 
the  assignment  of  responsibilities  under 
the  large  and  complex  case  rules  and 
other  Code  provisions.  The  pamphlet 
will  also  highlight  the  fact  that  under 
the  alternative  rules  arbitrators  may 
dismiss  the  case,  or  any  part  of  it,  on  the 
written  submissions  of  the  parties 
without  any  oral  hearing. 

Comment  is  solicited  on  whether  the 
provisions  for  prehearing  discovery 
contained  in  Subsection  (f)(2),  which 
provides  for  discovery  only  upyon  the 
agreement  of  the  parties  would  be  likely 
to  have  a  balanced  effect  on  claimants 
and  respondents.  Do  the  rules  clearly 
advise  the  parties  that  unless  they  reach 
agreement  on  the  scope  of  desired 
discovery  before  submitting  to  the  rules 
for  large  and  complex  cases,  they  are 
restricted  to  depositions  and 
interrogatories  taken  for  the 
preservation  of  evidence,  rather  than  to 
the  use  of  such  techniques  for 
conducting  discovery?  Is  the  scope  of 
discovery  proposed  in  the  proposed  rule 
change  appropriate  for  the  large  and 
complex  matters  to  which  these 
proposed  rules  apply? 

Commenters  should  note  that  under 
the  proposed  rule  change,  arbitrators  are 
authorized  to  order  depositions  of,  or 
interrogatories  to: 

Persons  who  may  possess  information 
relevant  to  the  disposition  of  an  eligible 
matter  and  who  may  not  be  available  to 
testify  at  the  hearings.  Unless  otherwise 
agreed  to  by  the  parties,  depositions  or 
interrogatcMries  shall  be  limited  to 
determining  and  preserving  testimony  and 
fact  relevant  to  the  determination  of  the 
matter,  not  for  conducting  discovery. 

Section  32  of  the  NA^'s  current 
arbitration  rules  provides  that  an 
arbitrator  may  "issue  subpoenas,  direct 
appearances  of  witness  and  production 
of  documents,  set  deadlines  for 
compliance,  and  issue  any  other  ruling 
whi^  will  expedite  the  ai^itration 
proceedings.” 


The  NASD  Letter  stated  that  "(wlhile 
the  standards  under  Section  32  and 
proposed  Subsection  {f)(2)  for  the 
ordering  of  depositions  and 
interrogatories  by  arbitrators  are 
different,  one  is  not  necessarily  more 
restrictive  than  the  other  particularly  in 
view  of  the  fact  that  Subsection  (f)(2) 
allows  the  parties  the  flexibility  to 
decide  the  scope  of  their  own 
discovery.”  Comment  is  specifically 
solicited  on  whether  the  parties’  ability 
to  bargain  for  an  agreed  upon  scope  of 
discovery  before  consenting  to  arbitrate 
under  the  large  and  complex  rules 
provides  sufficient  safeguards  to  assure  . 
that  the  proposed  amendment  will 
operate  in  a  balanced  manner?  Can 
reliance  on  agreement  by  the  parties, 
who  may  have  different  bargaining 
strengths  and  different  needs  for  the 
discovery  of  documents  and  information 
provide  for  a  balanced  administration  of 
these  procedures? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  22, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a){t2). 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-29355  Filed  11-28-94;  8:45  am) 
BILLINO  CODE  8010-0V-M 
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[Release  No.  34-34988;  File  No.  SR-PTC- 
94-05] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  on  an  Accelerated  Basis  a 
Proposed  Rule  Change  Establishing 
Early  Principal  and  Interest 
Distribution  on  Government  National 
Mortgage  Association  II  Securities 

November  18,1994. 

On  October  11, 1994, -the  Participants 
Trust  Company  (“PTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-PTC-94-05)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).^  The 
proposed  rule  change  establishes  early 
principal  and  interest  (“P&I”) 
distribution  on  Government  National 
Mortgage  Association  (“GNMA”)  II 
securities.  The  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Federal  Register  on  October  21, 
1994.2  On  November  4, 1994,  PTC  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  amendment  was  technical 
in  nature  and  did  not  require 
republication  of  notice  of  filing.  No 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Description 

The  proposed  rule  change  extends 
PTC’s  program  for  the  early  distribution 
of  P&I  to  GNMA  II  P&I  distributions. 
Under  the  proposal,  PTC  can  distribute 
all  of  the  P&I  on  GNMA  II  securities  to 
its  participants  by  Fedwire  early  in  the 
day  of  distribution  rather  than  by  credits 
to  the  participants’  cash  balances 
payable  at  end  of  day  settlement. 

Before  November  1993,  PTC’s  rules 
and  procedures  provided  that  PTC 
disburse  P&I  on  securities  deposited  at 
PTC  by  means  of  credits  to  the 
participants’  applicable  cash  balances. 
This  resulted  in  the  participants’  receipt 
of  available  funds  in  the  amount  of  the 
P&I  net  of  any  account  debits  and/or 
credits  at  the  end  of  the  day  as  part  of 
the  settlement  process.  In  November 
1993,  PTC’s  rules  were  amended  to 
eliminate  the  requirement  that  P&I  be 
disbursed  by  means  of  credits  to 
participants’  cash  balances  and  to 
permit  PTC,  as  it  deemed  advisable  from 
time  to  time,  to  make  payment  of  P&I 

M5U.S.C.  78s(b)(l)(1988). 

2  Securities  Exchange  Act  Release  No.  34846 
(October  14, 1994).  59  FR  53220. 

^  Amendment  No.  1  modified  the  filing  by 
requesting  accelerated  approval  of  the  proposed 
rule  change.  Letter  from  Carol  A.  lameson,  PTC,  to 
lonathan  G.  Katz,  Secretary,  Commission 
(November  4.  1994). 


either  by  intraday  Fedwire  transfer  of 
immediately  available  funds  or  by 
means  of  credits  to  the  applicable  cash 
baleinces.^ 

At  that  time,  the  Commission  required 
PTC  to  limit  intraday  disbursement  of 
P&I  to  the  amount  of  collected  emd 
available  P&I  payments  without 
recourse  to  funds  available  to  PTC  from 
other  sources.5  At  that  time,  PTC  began 
a  pilot  program  to  distribute  up  to  50% 
of  the  P&I  payable  with  respect  to 
GNMA  I  securities  subject  to  the 
requirement  that  the  intraday 
distribution  be  made  from  collected  and 
available  GNMA  I  P&I  only.  PTC’s 
present  program  for  the  early 
distribution  of  GNMA  I  P&I  permits  the 
distribution  of  up  to  50%  of  P&I  payable 
by  intraday  Fedwire  transfer  of  funds  on 
the  distribution  date  with  the  balance 
distributed  by  credits  to  the 
participants’  cash  balances  payable  at 
end  of  day  settlement.® 

Under  the  GNMA  II  P&I  disbursement 
program.  Chemical  Bank  acts  as  central 
paying  and  transfer  agent  for  the  GNMA 
II  program  and  credits  PTC’s  account  on 
its  books  in  the  amount  of  the  GNMA  II 
P&I  payment.  PTC  transfers  the  funds 
via  Fedwire  transfer  into  PTC’s  account 
at  the  Federal  Reserve  Bank  of  New 
York  on  the  GNMA  II  distribution  date.^ 
Under  current  procedures,  PTC  credits 
the  GNMA  II  P&I  to  its  participants’ 
accounts  at  PTC  on  the  day  of  receipt 
and  disburses  payment  in  same-day 
funds  net  of  any  account  debits  and/or 
credits  as  part  of  the  end-of-day 
settlement.® 

As  allowed  under  the  new 
procedures,  PTC  anticipates  passing- 
through  to  its  participants  all  GNMA  II 
P&I  upon  its  receipt  from  Chemical 
Bank.  This  will  result  in  the  intraday 
disbursement  of  all  payable  GNMA  II 
P&I  by  Fedwire  transfer  at  or  before 
approximately  12  noon  to  all 

*  Securities  Exchange  Act  Release  Nos.  33132 
(November  9, 1993),  58  FR  59501  and  33586  (April 
12. 1994),  59  FR  59501. 

*  Other  sources  of  funds  available  to  PTC  for  P&I 
disbursement  include  PTC’s  own  funds,  the  cash 
portion  of  the  mandatory  deposits  to  the 
participants'  fund,  and  borrowed  funds  secured  by 
the  P&I  receipts. 

®PTC  intends  to  continue  its  current  program  for 
the  intraday  distribution  of  GNMA  I  P&I  subject  to 
its  discretion  to  suspend  the  program  if  it  is  deemed 
necessary  or  advisable  at  any  time  in  the  future. 

^  The  GNMA  n  distribution  date  is  generally  the 
twentieth  day  of  the  mqnth.  If  the  nineteenth  day 
of  the  month  is  not  a  business  day  but  the  tw’entieth 
day  of  the  month  is  a  business  day,  then  the 
distribution  date  will  be  the  first  business  day  after 
the  twentieth  day  of  the  month.  If  both  the 
nineteenth  and  twentieth  days  of  the  month  are  not 
business  days,  the  first  business  day  thereafter  is 
the  distribution  date. 

•PTC  does  not  use  its  uncommitted  line  of  credit 
to  fund  the  GNMA  II  P&I  disbursement. 


participants  that  elect  to  receive  it 
intraday. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act®  and  in 
particular  with  Sections  17A(b)(3)  (A) 
and  (F)  of  the  Act.^®  Sections  17A(b)(3) 
(A)  and  (F)  require,  among  other  things, 
that  a  clearing  agency  is  organized  and 
its  rules  are  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.  The  Commission  believes 
that  PTC’s  proposal  to  establish  early 
P&I  distribution  on  GNMA  II  securities 
is  consistent  with  this  obligation. 

Under  PTC’s  rules,  a  participant  may 
avoid  credit  fails  occasioned  by  debits 
that  exceed  its  maximum  allowed  debit 
amount  or  that  cause  the  account  to  fail 
PTC’s  collateral  check  by  prefunding  its 
debit  balance  throughout  the  day.  On 
major  settlement  days,  PTC  receives  a 
significant  amount  of  its  settlement 
funds  in  the  form  of  intraday  prefunding 
payments  from  participants.  These 
prefunding  payments  are  most  typically 
required  and  paid  in  the  morning  of  the 
processing  day.  The  intraday 
distribution  of  GNMA  I  P&I  and  the 
corresponding  reduction  in  the  amount 
that  is  credited  to  participants’  account 
balances  at  the  end  of  the  day  has  not 
caused  any  adverse  effect  on  PTC’s 
settlement  cycle  even  in  the  months  in 
which  the  GNMA  I  distribution  date  has 
coincided  with  a  major  settlement  date. 

In  contrast  to  the  GNMA  I 
disbursement  program,  there  is  a  central 
paying  and  transfer  agent  for  GNMA  II 
securities  (i.e..  Chemical  Bank).  The 
majority  of  GNMA  I  issuers  currently 
make  payment  to  PTC  directly  by  means 
of  check  or  ACH  transfer  of  funds.  Such 
payment  system  occasionally  results  in 
late  or  misdirected  payments.  Having  a 
central  paying  and  transfer  agent  should 
prevent  these  occasional  late  or 
misdirected  payments.  Furthermore, 
GNMA  II  P&I  disbursements  are 
consistently  much  smaller  than  the 
GNMA  I  disbursements.^^ 

The  Commission  therefore  believes 
that  PTC  is  implementing  its  program 
for  the  early  distribution  of  GNMA  II 
P&I  in  a  manner  that  is  consistent  with 
its  safeguarding  obligation  under  the 
Act  and  should  not  have  any 
detrimental  effect  on  the  settlement 
cycle  at  PTC. 

•15  U.S.C.  78q-4  (1988). 

>015  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988) 

"For  example,  the  August  1994  GNMA  I 
disbursement  was  approximately  S6  billion,  and  the 
August  1994  GNMA  II  disbursement  was 
approximately  S.8  billion. 
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PTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  In 
order  for  PTC  to  implement  early 
distribution  of  P&I  for  the  November 
1994  GNMA  II  distribution  date,  it  is 
necessary  that  PTC  have  the  appropriate 
procedures  in  place  in  advance  of  the 
distribution.  The  Commission, 
therefore,  finds  sufficient  cause  to 
accelerate  approval  of  this  proposal. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-94-05)  be,  and  hereby  is,  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ’3 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-29271  Filed  11-28-94;  8;45  ami 
BILLING  CODE  8010-01-M 


[Rel.  No.  IC-20720;  File  No.  812-9130] 

Aid  Association  for  Lutherans,  et  al. 

November  18, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act"). 

APPLICANTS:  Aid  Association  for 
Lutherans  (“  AAL”),  AAL  Variable 
Annuity  Account  I  (the  “Account”),  any 
other  separate  account  established  by 
AAL  in  the  future  to  support  certain 
variable  annuity  contracts  issued  by 
AAL  (“Other  Accounts”;  together  with 
the  Account,  the  “Separate  Account,” 
unless  the  context  otherwise  requires) 
and  AAL  Capital  Management 
Corporation  (“AALCMC”),  (collectively, 
the  “Applicants”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 


15  U.S.C.  78s(b)(2)  (1988). 
>n7  CFR  200.30-3(a)(12). 


from  the  assets  of  the  Account  in 
connection  with  the  offering  of  certain 
variable  annuity  certificates  issued  by 
AAL  through  the  Account  (the 
“Account  Certificates”).  Applicants  also 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  and  of 
any  Other  Account,  in  connection  with 
the  future  offering  of  variable  annuity 
contracts  issued  by  AAL  through  the 
Account  or  any  Other  Account, 
respectively,  which  contracts  are  similar 
in  all  material  respects  to  the  Account 
Certificates  (the  “Other  Account 
Certificates”;  together  with  the  Account 
Certificates,  the  “Certificates,”  unless 
the  context  otherwise  requires). 

FILING  DATE:  The  application  was  filed 
on  July  28,1994  and  amended  on 
November  18, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  December 
13, 1994  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reasons  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NVV.,  Washington,  DC  20549. 
Applicants,  4321  North  Ballard  Road, 
Appleton,  WI  54919. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  AAL  is  a  fraternal  benefit  society 
organized  under  the  laws  of  the  State  of 
Wisconsin  in  1902.  AAL  is  owned  by 
and  operated  for  the  benefit  of  its 
members,  and  is  a  tax-exempt,  non¬ 
profit  organization  under  applicable 
provisions  of  the  Internal  Revenue  Code 
of  1986,  as  amended  (the  “Code”).  AAL 
is  authorized  under  the  laws  of 
Wisconsin  to  engage  in  the  writing  of 
life  insurance,  annuity  contracts  and 
other  insurance  products.  AAL  is 


currently  licensed  to  transact  insurance 
and  annuity  business  in  all  50  states  and 
the  District  of  Columbia.  On  December 
31, 1993,  AAL  had  total  assets  of 
approximately  $12  billion.  AAL  serves 
as  sponsor  and  depositor  of  the 
Account. 

2.  The  Account  is  a  legally  segregated 
asset  account  of  AAL  established  under 
the  laws  of  the  state  of  Wisconsin  in 
December,  1994.  That  portion  of  the 
assets  of  the  Account  equal  to  the 
reserves  and  other  contract  liabilities  of 
the  Account  is  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  AAL  may  conduct.  Any 
income,  gains  or  losses,  realized  or 
unrealized,  from  assets  allocated  to  the 
Account  are,  in  accordance  with  the 
Account  Certificates  funded  through  the 
Account,  credited  to  or  charged  against 
the  Account,  without  regard  to  other 
income,  gains  or  losses  of  AAL.  The 
Account  will  be  subdivided  into  five 
subaccounts  (“Subaccounts”),  and  will 
invest  in  corresponding  shares  of  a 
mutual  fund  or  investment  portfolio  of 
The  AAL  Variable  Product  Series  Fund, 
Inc.  (“Fund”).  At  a  later  date,  consistent 
with  then  applicable  law,  AAL  may  add, 
delete,  modify  or  combine  Subaccounts 
or  invest  the  assets  of  any  new 
Subaccount  in  a  new  portfolio  of  the 
Fund  or  in  any  other  investment 
company. 

3.  AALCMC,  an  indirectly  wholly- 
owned  subsidiary  of  AAL,  w’ill  be  the 
principal  underwriter  of  the  Account 
Certificates.  AALCMC  may  act  as 
principal  underwriter  for  any  Other 
Account  Certificates  issued  %  AAL  in 
the  future.  AALCMC  is  registered  with 
the  Commission  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934,  and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

4.  The  Account  Certificates  are 
designed  to  provide  benefits  under 
retirement  programs  that  qualify  for 
favorable  tax  deferred  treatment  under 
the  Code.  They  may  also  be  used  to 
provide  retirement  benefits  on  a  non-tax 
deferred  basis.  The  Account  Certificates 
provide  for  flexible  premium  payments. 
Each  premium  payment  must  be  at  least 
$50.  AAL  will  terminate  any  Certificate 
and  pay  the  accumulated  value  of  the 
Certificate  to  the  owner,  if  on  the 
anniversary  of  the  Certificate  issue  date, 
the  accumulated  value  of  that  Certificate 
is  less  than  $600,  and  no  premium 
payment  has  been  received  by  AAL’s 
service  center  for  at  least  36  months. 
AAL  reserves  the  right  to  limit  the  total 
amount  of  all  premium  payments  that  it 
will  accept  on  any  Certificate  to  $1 
million.  Premium  payments 
accumulated  before  retirement  are 
accumulated  before  retirement  on  a 
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variable  basis  through  use  of  the 
Account.  Any  annuity  benefits  received 
after  retirement  are  paid  from  a  fixed 
account,  which  is  a  part  of  AAL’s 
general  account. 

5.  A  $25  annual  maintenance  charge 
will  be  deducted  under  each  Certificate 
on  the  last  day  of  the  Certificate  year,  or 
at  the  time  of  any  earlier  surrender  of 
the  Certificate.  The  maintenance  charge 
will  not  be  deducted  if  the  sum  of 
premiums  received  by  AAL,  less  the 
sum  of  any  withdrawals  and  withdrawal 
charges  from  this  Certificate,  is  $5,000 
or  more  at  the  time  the  deduction  would 
otherwise  be  made.  This  charge  will  not 
apply  on  or  after  the  annuity 
commencement  date.  AAL  represents 
that  it  does  not  expect  that  the  total 
revenue  from  the  maintenance  charge 
will  exceed  the  expected  costs  of 
administering  the  Account  Certificates, 
on  average,  excluding  costs  that  are 
properly  categorized  as  distribution 
expenses. 

6.  Certificate  owners  may  make  two 
transfers  from  one  or  more  Subaccounts 
of  the  Account  to  one  or  more  other 
Subaccounts  or  to  the  fixed  account  in 
each  Certificate  Year  without  charge. 
Thereafter,  each  transfer  in  the 
Certificate  Year  will  be  subject  to  a  $10 
transfer  charge,  which  will  be  applied 
against  the  Subaccounts  from  which 
transfers  are  made  according  to  the  ratio 
that  the  amounts  transferred  from  each 
Subaccount  bear  to  the  total  amount 
transferred  from  the  Subaccounts.  AAL 
represents  that  it  does  not  expect  that 
total  revenue  from  the  transfer  charge 
will  exceed  the  tx>tal  expected  costs  of 
administering  transfers. 

7.  Although  no  front-end  sales  charge 
will  be  imposed  when  purchase 
payments  are  applied  under  the 
Account  Certificates,  a  surrender  charge 
may  be  assessed  if  the  Certificate  is 
surrendered  or  a  withdrawal  is  made. 
The  amount  of  the  charge  reduces 
annually  from  7%  to  0  over  8  Certificate 
years.  Each  withdrawal  must  be  at  least 
$25.  No  surrender  charge  is  applicable 
to  10%  of  the  accumulated  value  of  a 
Certificate  that  is  surrendered,  or  to 
10%  of  the  accumulated  value  at  the 
time  of  the  first  withdrawal,  in  any 
Certificate  year  (10%  on  an  annualized 
basis  if  multiple  withdrawals  are  made). 
Withdrawal  or  surrender  charges  will  be 
waived  if  the  withdrawal  or  surrender  is 
made  more  than  three  years  after  the 
issue  date  and  the  value  is  applied  to 
either  of  two  types  of  settlement  options 
under  the  Certificate.  Charges  will  also 
be  waived  if  the  Certificate  owner  or  the 
owner's  spouse  is  confined  as  an 
inpatient  of  a  licensed  hospital,  nursing 
home  facility,  and/or  hospice  facility  for 
at  least  30  consecutive  days  and  the 


withdrawal  or  surrender  is  made  while 
the  ovraer  or  spouse  is  confined  or 
within  90  days  after  dischauge  from  the 
facility  and  written  proof  of 
confinement  satisfactory  to  AAL  is  sent 
to  AAL’s  service  center.  Applicants  state 
that  the  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Account  Certificates. 

8.  AAL  is  currently  exempt  from  state 
premium  taxes.  In  the  event  that  AAL  at 
some  time  in  the  future  becomes  subject 
to  premium  taxes  and  Account 
Certificates  subject  to  a  premium  tax, 
the  amount  of  the  tax  may  be  deducted, 
either  from  premium  payments  when 
received,  or  from  the  amount  applied  to 
effect  any  annuity  at  the  time  annuity 
payments  commence,  depending  on 
applicable  law. 

9.  AAL  will  assume  a  mortality  risk 
by  its  contractual  obligation  to  pay  a 
death  benefit  to  the  beneficiary  if  the 
annuitant  under  an  Account  Certificate 
dies  during  the  accvunulation  period. 
Generally  speaking,  the  Account 
Certificates  provide  a  death  benefit  that 
is  guaranteed  to  be  the  greatest  of:  (1) 

The  accumulated  value  of  the  Certificate 
on  the  death  proceeds  calculation  date; 
(ii)  the  sum  of  all  premiums  paid  less 
the  sum  of  any  withdrawals  as  of  the 
death  proceeds  calculation  date;  (iii)  the 
accumulated  value  of  the  Certificate  on 
the  minimum  death  proceeds  valuation 
date  preceding  the  death  proceeds 
calculation  date,  plus  the  sum  of  all 
premiums  paid  since  that  minimum 
death  proceeds  valuation  date,  less  the 
sum  of  any  withdrawals  since  that  death 
proceeds  valuation  date;  or  (iv)  the 
minimum  required  by  law.  'The  first 
minimum  death  proceeds  valuation  date 
is  the  Certificate  issue  date.  Thereafter, 
the  minimum  death  proceeds  valuation 
date  is  every  seventh  anniversary  of  the 
Certificate  issue  date.  After  the  age  of 
80,  the  death  benefit  is  the  accumulated 
value  of  the  Certificate  on  the  death 
proceeds  calculation  date.  Thus,  AAL 
assumes  the  risk  that  the  annuitant  may 
die  during  the  accumulation  period  at  a 
time  when  the  death  benefit  guaranteed 
by  the  Certificate  may  be  higher  than  the 
accumulated  value  of  the  Certificate. 
Also,  because  the  Certificate  does  not 
impose  any  surrender  charge  on  the 
death  benefit,  AAL  assumes  the  risk  that 
the  owner  will  die  at  a  time  when  the 
amount  of  the  death  benefit  payable 
exceeds  the  then  net  surrender  value  of 
the  Certificate. 

10.  AAL  will  assume  an  additional 
mortality  risk  by  its  contractual 
obligation  to  continue  to  make  annuity 
payments  for  the  entire  life  of  the 
annuitant  under  annuity  options 
involving  life  contingencies.  This 
assures  each  annuitant  that  neither  the 


annuitant’s  own  longevity  nor  an 
improvement  in  life  expectancy 
generally  will  have  an  adverse  effect  on 
the  annuity  payments  received  under  a 
Certificate.  Also,  AAL  assumes  the  risk 
that  annuitants  as  a  group  will  live  a 
longer  time  than  AAL’s  annuity  td)Ies 
predict,  which  would  require  AAL  to 
pay  out  more  in  annuity  income  than  it 
had  planned.  Finally,  AAL  will  assume 
an  additional  mortality  risk  under  its 
annuity  purchase  rate  tables  which  are 
guaranteed  for  the  life  of  a  Certificate.  In 
addition  to  mortality  risks,  AAL  will 
assume  an  expense  risk  under  the 
Account  Certificates  because  the 
maintenance  charge  deducted  under  the 
Account  Certificates  to  cover 
administrative  expenses,  may  not  be 
sufficient  to  cover  the  expenses  actually 
incurred. 

11.  As  compensation  for  assuming 
mortality  and  expense  risks,  AAtAwill 
assess  each  Subaccount  of  the  Separate 
Account  with  a  daily  charge  at  an 
annual  aggregate  rate  of  1.25%.  AAL  has 
determiri^  that  such  a  charge  is  within 
the  range  of  industry  practice.  Of  the 
charge  of  1.25%,  .80%  will  be  allocated 
to  mortality  risks  and  .45%  will  be 
allocated  to  the  expense  risks.  If  the 
mortality  and  expense  risk  charge  and 
the  maintenance  charge  are  insufficient 
to  cover  the  expenses  and  costs 
assumed,  the  loss  will  be  borne  by  AAL. 
Conversely,  if  the  amounts  deducted 
prove  more  than  sufficient,  the  excess 
will  be  profit  to  AAL.  AAL  expects  to 
make  a  profit  from  the  mortality  and 
expense  risk  charge.  To  the  extent  that 
the  surrender  charge,  is  insufficient  to 
cover  the  actual  costs  of  distribution, 
the  expenses  will  be  paid  from  AAL’s 
general  account  assets,  which  will 
include  profit,  if  any,  derived  from  the 
mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6{c)  of 
the'  1940  Act,  grant  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  assessment  of  the  mortality 
and  expense  risks  charge  under  the 
Account  Certificates.  Applicants  believe 
that  the  requested  exemptions  meet  the 
standards  of  Section  6(c)  of  the  1940 
Act.  Applicants  also  believe  that  the 
terms  of  the  relief  requested  with 
respect  to  any  Other  Account 
Certificates  funded  by  the  Account  or 
any  Other  Account,  in  the  future,  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  Act. 
Applicants  undertake  that  Other 
Account  Certificates  funded  by  the 
Account  or  any  Other  Account,  in  the 
future,  will  be  substantially  similar  in 
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all  material  respects  to  the  Account 
Certificates. 

2.  Applicants  assert  that  without  the 
requested  relief,  they  would  have  to 
request  and  obtain  exemptive  relief  in 
connection  with  Other  Account 
Certificates  to  the  extent  required. 
Applicants  represent  that  any  such 
additional  request  for  exemption  would 
present  no  issues  under  the  1940  Act 
that  have  not  already  been  addressed  in 
this  application.  Applicants  submit  that 
the  requested  relief  is  appropriate  in  the 
public  interest,  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  AAL  to  file  redundant 
exemptive  applications,  thereby 
reducing  its  administrative  expenses 
and  maximizing  the  efficient  use  of  its 
resources.  The  delay  and  expense 
involved  in' having  to  repeatedly  seek 
exemptive  relief  would  impair  AAL’s 
ability  to  effectively  take  advantage  of 
business  opportunities  as  they  arise. 
Applicants  further  submit  that  if  AAL 
were  required  to  repeatedly  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby.  Indeed,  they  might  be 
disadvantaged  as  a  result  of  AAL’s 
increased  overhead  expenses. 

3.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust,  and  any  depositor 
thereof  or  principal  underwriter 
therefor,  from  selling  periodic  payment 
plan  contracts  unless  the  proceeds  of  all 
payments  (except  such  amounts  as  are 
deducted  for  sales  load)  are  deposited 
with  a  trustee  or  custodian  having  the 
qualifications  prescribed  by  Section 
26(a)(1)  of  the  1940  Act  and  held  under 
an  agreement  that  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 
a  fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

4.  Applicants  represent  that  they  have 
determined  that  the  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
variable  annuity  contracts.  Applicants 
state  that  they  have  reviewed  publicly 
available  information  reflected  in  an 
actuarial  survey  regarding  products  of 
other  companies  taking  into 
consideration  such  factors  as  minimum 
death  benefit  guarantees,  guaranteed 
^nuity  purchase  rates,  administrative 
fees,  current  charge  levels  and  the 
manner  in  which  charges  are  imposed, 
the  existence  of  charge  level  guarantees, 
and  the  markets  in  which  the  Account 
Certificates  will  be  offered.  AAL 


represents  that  it  will  maintain  at  its 
principal  office,  and  make  available  on 
request  to  the  Commission  and  its  staff, 
a  memorandum  setting  forth  in  detail 
the  variable  annuity  products  analyzed 
and  the  methodology  and  results  of  the 
aforesaid  comparative  review. 

5.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Acdount  Certificates 
and  that,  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  surrender  charge.  In  such 
circumstances,  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Account  Certificates.  Notwithstanding 
the  foregoing,  AAL  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Account  Certificates  will  benefit  the 
Separate  Account  and  Account 
Certificate  owners.  AAL  represents  that 
it  will  maintain  at  its  principal  office, 
and  make  available  on  request  to  the 
Commission  and  its  staff,  a 
memorandum  setting  out  the  basis  for 
such  conclusion. 

6.  AAL  represents  that  the  Separate 
Account  will  invest  only  in  an 
underlying  mutual  fund  that 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  “interested  persons”  of  such  fund 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act. 

Applicants’  Conclusion 

Applicants  submit  that  the  exemptive 
relief  requested  in  the  application  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

(onathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-29272  Filed  11-28-94;  8:45  am] 
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pnvestment  Company  Act  Release  No. 

20723;  812-9064] 

The  Charles  Schwab  Family  of  Funds, 
et  al.;  Notice  of  Application 

November  22, 1994. 

AGENCY;  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  vmder  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  The  Charles  Schwab  Family 
of  Funds.  Schwab  Investments,  Schwab 
Capital  Trust,  and  Schwab  Annuity 
Portfolios,  on  behalf  of  themselves  and 
all  subsequent  registered  open-end 
management  investment  companies 
advised  by  Charles  Schwab  Investment 
Management,  Inc.  (collectively,  the 
“Funds”),  and  Charles  Schwab 
Investment  Management,  Inc.  (the 
“Adviser”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  exempting 
the  Funds  from  sections  13(a)(2), 

18(f)(1),  22(0,  22(g),  and  23(a),  and  rule 
2a-7,  and  exempting  certain  existing 
money  market  Funds  ft'om  section 
13(a)(3):  under  sections  6(c)  and  17(b) 
exempting  the  Funds  ft’om  section 
17(a)(1);  and  pursuant  to  section  17(d) 
and  rule  17d-l. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  (a)  to  permit  the  Funds  to 
enter  into  deferred  fee  arrangements 
with  their  trustees,  and  (b)  to  permit  the 
Funds  and  their  participating  trustees  to 
effect  transactions  incident  to  such 
deferred  fee  arrangements. 

FILING  DATES:  The  application  was  filed 
on  June  23, 1994,  and  amended  on 
September  20, 1994,  and  November  7, 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  19, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N\V.,  Washington,  DC  20549. 
Applicants,  101  Montgomery  Street.  San 
Francisco,  California  94104. 
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FOR  FURTHER  INFORMATION  CX>NTACT: 

James  J.  Dwyer,  Staff  Attorney,  at  (202) 
942-0581,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Each  existing  Fund  is  a  registered 
open-end  management  investment 
company  and  organized  as  a 
Massachusetts  business  trust.  Each 
Fund  offers  shares  in  one  or  more  series. 
The  Adviser  serves  as  investment 
adviser  for  the  Funds.  Charles  Schwab 
&  Co.,  Inc.,  an  affiliate  of  the  Adviser, 
serves  as  the  principal  underwriter  of 
the  Funds. 

2.  The  board  of  trustees  ^  of  each  Fund 
currently  consists  of  seven  persons,  four 
of  whom  are  not  “interested  persons”  of 
any  of  the  Funds  within  the  meaning  of 
section  2(a)(19)  of  the  Act.  The 
disinterested  trustees  are  entitled  to 
receive  fees  for  their  services  as  trustees 
and  members  of  the  Funds’  compliance 
committees. 

3.  Applicants  propose  to  implement 
deferred  fee  arrangements  by  means  of 
a  plan  (the  “Plan”)  entered  into  by  each 
Fund  The  Plan  would  permit  the 
individual  trustees  who  are  not 
interested  persons  of  the  Funds  to  elect 
to  defer  receipt  of  all  or  a  portion  of 
their  meeting  and/or  retainer  fees  to 
enable  the  trustees  to  defer  payment  of 
income  taxes  on  such  fees,  or  for  other 
reasons. 

4.  Under  the  Plan,  the  deferred 
trustees’  fees  will  be  credited  to  a  book 
reserve  accoimt  established  by  the  Fund 
as  of  the  date  such  fees  would  have  been 
paid  to  the  trustee.  The  value  of  the 
account  will  equal  the  value  the  account 
would  have  had  if  the  amounts  credited 
to  it  had  been  invested  and  reinvested 
in  certain  securities  (the  “Underlying 
Securities”).  The  Underlying  Securities 
will  be  shares  of  any  of  the  Funds 
designated  by  the  participating  trustee 
on  his  or  her  election  form.^ 

5.  The  total  fees  paid  to  each  trustee 
will  be  de  minimis  in  relation  to  the  size 
of  each  Fund,  and  will  have  no  effect  on 
net  assets  and  net  income  per  share.  The 
obligations  of  a  Fund  to  make  payments 


'  The  terai  “trustee,”  as  used  herein,  also  refers 
lo  directors  of  a  Fund  that  is  organized  as  a 
corporation. 

^The  trustees,  however,  are  not  eligible  to 
purchase  shares  of  Schwab  Annuity  Portfolios, 
because  only  certain  tax -advantaged  investors  may 
invest  in  such  shares. 


from  the  accounts  will  be  general 
unsecured  obligations  of  the  Fund,  and 
payments  made  pursuant  to  the  Plan 
will  be  made  from  the  Fimd’s  general 
assets  and  property.  The  relationship  of 
a  trustee  to  the  Fund  with  respect  to  a 
Fund’s  obligation  to  make  payments 
under  the  Plan  will  be  only  that  of  a 
general  unsecured  creditor.  As  a  matter 
of  risk  management,  each  Fund  intends 
and,  with  respect  to  any  money  market 
Fund  that  values  its  assets  by  the 
amortized  cost  method,  undertakes,  to 
purchase  and  maintain  the  Underlying 
Securities  in  amounts  equal  to  the 
deemed  investment  of  the  accounts  of 
its  trustees. 

6.  Under  the  Plan,  a  trustee  may 
specify  that  the  deferred  fees  be 
distributed  in  whole  or  in  part 
beginning  on  the  date  the  trustee  ceases 
to  be  a  trustee  of  the  Fund  or  another 
date  that  is  at  least  five  years  after  the 
election  to  defer  fees  but  not  later  than 
the  date  he  or  she  ceases  to  be  a  trustee 
of  the  Fund.  Notwithstanding  a  trustee’s 
election,  deferred  fees  shall  be 
distributed  upon  (a)  the  death  of  the 
trustee,  (b)  the  dissolution,  liquidation, 
or  winding  up  of  the  Fund,  or  the 
disposition  of  all  of  or  substantially  all 
of  the  Fund’s  assets  (unless  the  Fund’s 
obligations  under  the  Plan  have  been 
assumed  by  a  financially  responsible 
party  purchasing  such  assets),  or  (c)  the 
merger  or  consolidation  of  the  Fimd 
(unless,  prior  to  such  merger  or 
consolidation,  the  board  of  trustees 
determines  that  the  Plan  shall  survive 
the  merger  or  consolidation).^ 

7.  Payments  shall  be  made  in  a  lump 
sum  or  in  a  number  of  quarterly 
installments,  not  to  exceed  40,  elected 
by  the  trustee  at  the  time  of  entering 
into  the  Plan.  Each  quarterly  payment 
will  be  made  as  of  the  first  day  of  each 
calendar  quarter.  Upon  a  showing  by  the 
trustee  of  severe  financial  hardship 
resulting  from  an  unanticipated 
emergency  caused  by  an  event  beyond 
the  control  of  the  trustee,  the  trustee 
may  receive  all  or  part  of  his  or  her 
deferred  fees  in  a  single  lump  sum.  The 
trustee’s  right  to  receive  payments  will 
be  nontransferable,  except  that,  in  the 
event  of  a  trustee’s  death,  amounts 
payable  to  him  or  her  thereafter  will  be 
payable  to  his  or  her  designated 
beneficiary. 


^  Applicants  acknowledge  that  the  requested 
order  would  not  permit  a  party  acquiring  a  Fund's 
assets  to  assume  a  Fund's  obligations  under  the 
Plan  if  such  assumption  of  obligations  would 
violate  the  Act.  Accordingly,  such  assumption 
would  lie  permitted  only  if  the  assuming  party  is 
(1)  another  Fund.  (2)  another  registered  investment 
company  that  has  received  exemptive  relief  similar 
to  that  sought  by  the  application,  or  (3)  not  a 
registered  investment  company. 


8.  The  Plan  will  not  obligate  a  Fund 
to  retain  the  services  of  a  trustee,  nor 
will  it  obligate  a  Fund  to  pay  any 
particular  level  of  fees  to  any  trustee. 

9.  The  board  of  trustees  may  amend 
the  Plan  from  time  to  time.  Such 
amendments  will  be  limited  to 
immaterial  amendments  or  amendments 
made  in  order  to  conform  to  any 
applicable  laws. 

10.  The  Funds  will  disclose  the 
existence  of  the  deferred  compensation 
arrangement  pursuant  to  exemptive 
relief  and  explain  that,  for  this  limited 
purpose,  the  money  market  Funds  will 
be  permitted  to  invest  in  Underlying 
Securities  without  shareholder  approval 
in  the  section  of  the  Statement  of 
Additional  Information  where 
investment  policies  are  described. 

Applicants’  Legal  Analysis 

1.  Applicants  believe  that  the  deferred 
fee  arrangements  will  enhance  the 
ability  of  the  Funds  to  attract  and  retain 
qualified  trustees.  Applicants  further 
believe  that  the  proposed  Plans  are  in 
the  best  interests  of  the  Funds  and  their 
shareholders,  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act,  necessary  and 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors. 

2.  Section  18(f)(1)  generally  prohibits 
a  registered  open-end  investment 
company  from  issuing  senior  securities. 
Section  13(a)(2)  requires  that  any 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  securities  not  contemplated 
by  the  policy  recitals  in  its  registration 
statement.  Applicants  contend  that  the 
Plan  possesses  none  of  the 
characteristics  of  senior  securities  that 
led  Congress  to  enact  these  sections.  All 
liabilities  for  deferred  fees  will  be  offset 
by  equal  amounts  of  assets  that  would 
not  otherwise  exist  if  the  fees  were  paid 
on  a  currenfbasis.  The  Plan  would  not 
induce  speculative  investments  by  a 
Fund,  provide  opportunities  for 
manipulative  allocation  of  the  expenses 
and  profits  of  a  Fund,  affect  control  of 

a  Fund,  confuse  investors,  or  convey  a 
false  impression  of  safety. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  Applicants  contend  that  any 
restrictions  created  under  the  Plan 
clearly  will  be  set  forth  in  the  Plan,  are 
included  primarily  to  benefit  the 
trustees,  and  will  not  adversely  affect 
the  interests  of  any  Fund  or  its 
shareholders. 

4.  Section  22(g)  generally  prohibits 
registered  open-end  investment 
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companies  from  issuing  any  of  their 
securities  for  services  or  for  property 
other  than  cash  or  securities.  Applicants 
assert  that  the  section  primarily  is 
concerned  with  the  dilutive  effect  on 
the  equity  and  voting  power  that  can 
result  when  securities  are  issued  for 
consideration  that  is  not  readily  valued. 
Applicants  submit  that  the  Plan  will  not 
have  such  effect.  Applicants  further, 
assert  that,  while  a  trustee  would 
receive  fees  for  services,  such  fees 
would  be  payable  independent  of  the  - 
Plan. 

5.  Section  13(a)(3)  prohibits  registered 
investment  companies  from  deviating 
without  a  shareholder  vote  from  any 
investment  policy  that  is  changeable 
only  if  authorized  by  shareholder  vote 
or  from  any  policy  recited  in  its 
registration  statement  pursuant  to 
section  8(b)(3).  Applicants  state  that 

’  each  existing  money  market  Fund 
except  Schwab  Value  Advantage  Money 
Fund  has  a  fundamental  restriction 
against  investing  in  securities  of  other 
investment  companies,  except  in 
connection  with  a  merger, 
consolidation,  reorganization,  or 
acquisition  of  assets.  In  addition,  certain 
of  the  money  market  Funds  have 
fundamental  investment  policies  or 
restrictions  that  limit  (beyond  the 
requirements  of  rule  2a-7)  the  types  of 
money  market  instruments  eligible  for 
purchase.  Applicants  assert  that  these 
policies  prevent  these  money  market 
Fimds  from  achieving  the  matching  of 
the  Underlying  Securities  with  the 
deemed  investments  in  the  trustees’ 
accounts.  Applicants  submit  that  such 
matching  is  highly  desirable  because  it 
will  ensure  that  the  deferred  fee 
arrangements  will  not  affect  the  net 
asset  value  of  any  Fund.< 

6.  Rule  2a-7  provides  that  the  current 
price  per  share  of  any  money  market 
Fimd  may  be  computed  by  using  the 
amortized  cost  method  or  penny¬ 
rounding  method,  provided  that,  among 
other  things,  the  money  market  Fund  (a) 
limits  its  investments  to  securities  with 
a  remaining  maturity  of  397  days  or  less 
and  meet  certain  credit  quality 
standards,  and  (b)  does  not  maintain  a 
dollar-weighted  average  portfolio 
maturity  that  exceeds  90  days. 
Applicants  submit  that  exempting  the 

.  money  market  Funds  from  rule  2a-7  to 
permit  them  to  invest  in  Underlying 

■•The  requested  exemption  from  section  13(a)(3) 
would  not  be  available  to  any  future  money  market 
Fund,  and  would  be  available  only  to  the  following 
existing  money  market  Funds:  Schwab  Money 
Market  Fund,  Schwab  Government  Money  Fund. 
Schwab  U.S.  Treasury  Money  Fund,  Schwab  Tax- 
Exempt  Money  Fund,  Schwab  California  Tax- 
Exempt  Fund,  Schwab  Ketimnent  Money  Fund. 
Schwab  Institutional  Advantage  Money  Fund,  and 
Schwab  Money  Market  Portfolio. 


Securities  and  exclude  Underlying 
Securities  in  calculating  the  Fimd’s 
dollar-weighted  average  maturity  would 
permit  the  money  market  Funds  in 
question  to  achieve  an  exact  matching  of 
Underlying  Securities  with  the  deemed 
investments  of  the  accounts,  thereby 
ensuring  that  the  deferred  fee 
arrangements  would  not  affect  net  asset 
value. 

7.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  from  selling  any 
security  to  such  registered  investment 
company.  Applicants  assert  that  section 
17(a)(1)  was  designed  to  prevent 
sponsors  of  investment  companies  from 
using  investment  company  assets  as 
capital  for  enterprises  with  which  they 
were  associated  or  to  acquire  controlling 
interests  in  such  enterprises.  Applica'nts 
submit  that  the  sale  of  securities  issued 
by  the  Funds  pursuant  to  the  Plan  does 
not  implicate  the  concerns  of  Congress 
in  enacting  this  section,  but  merely 
would  facilitate  the  matching  of  a  series’ 
liability  for  deferred  fees  with  the 
Underlying  Securities  that  would 
determine  the  amount  of  such  liability. 

8.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  the  transaction  is 
consistent  with  the  policies  of  the 
registered  investment  company,  and  the 
transaction  is  consistent  with  the 
general  purposes  of^'e  Act.  Applicants 
assert  that  the  proposed  transaction 
satisfies  the  criteria  of  section  17(b). * 

9.  Section  17(d)  and  rule  17d-l 
generally  prevent  a  registered 
investment  company's  joint  or  joint  and 
several  particij>ation  with  an  affiliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  on  a 
basis  different  from  or  less  advantageous 
than  that  of  the  affiliated  person. 
Applicants  assert  that  any  adjustments 
made  to  the  accounts  to  reflect  the 
income,  gain,  or  loss  on  investments  of 
the  assets  of  a  Fund  would  be  identical 
in  amount  to  income,  gain,  and  loss  by 
other  shareholders  in  the  Fund.  A 
trustee  would  neither  directly  or 
indirectly  receive  a  benefit  that 
otherwise  would  inure  to  the  Funds  or 
their  shareholders.  Deferral  of  a  trustee’s 

*  As  described  in  paragraph  5  above,  certain  of 
the  money  marked  Fuiuk  have  policies  that  prevent 
them  from  parcbasing  shares  of  other  investment 
companies.  The  iuidiag  required  by  section  17(b)(2) 
is  predicated  on  the  assun^on  that  relief  is 
granted  from  section  13(a)(3). 


fees  in  accordance  with  the  Plan 
essentially  would  maintain  the  parties, 
viewed  both  separately  and  in  tjfieir 
relationship  to  another,  in  the  same 
position  as  if  the  fees  were  paid  on  a 
current  basis.  When  all  payments  have 
been  made  to  a  trustee,  the  trustee  will 
be,  relative  to  the  Funds,  no  better  off 
than  if  he  or  she  had  received  deferred 
fees  on  a  current  basis  and  invested 
them  in  share  of  the  Underlying 
Securities. 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  With  respect  to  the  requested  relief 
from  rule  2a-7,  any  money  market  series 
that  values  its  assets  by  the  amortized 
cost  method  or  penny-rounding  method 
will  buy' and  hold  Underlying  Securities 
that  determine  the  performance  of 
deferred  fee  accounts  to  achieve  an 
exact  match  between  such  series’ 
liability  to  pay  deferred  fees  and  the 
assets  that  offset  that  liability. 

2.  If  a  Fund  purchases  Underlying 
Securities  issued  by  an  affiliated  Fund, 
the  purchasing  Fund  will  vote  such 
shares  in  proportion  to  the  votes  of  all 
other  holders  of  shares  of  such  affiliated 
fund. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-29356  Filed  11-28-94;  8;45  am) 
BILLING  CODE  8010-01-M 

DEPARTMENT  OF  STATE 
[Public  Notice  2123] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITACJ;  Meeting 

The  Department  of  State  announces 
that  the  Untied  States  International 
Telecommunications  Advisory 
Committee  (IT AC)  will  meet  December 
14, 1994,  in  Room  1406,  9:30  a.m.  to 
noon,  at  the  Department  of  State,  2201 
“C”  Street,  N.VV.,  Washington,  DC. 

The  purpose  of  IT  AC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues  related  to  U.S.  participation  in 
the  work  of  treaty  organizations.  The 
agenda  of  this  first  formal  meeting  of  the 
full  committee  will  include: 

(1)  Presentation  and  discussion  of  the 
IT  AC  structure,  working  methods,  and 
priorities*. 
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(2)  A  review  of  the  ITU 
Plenipotentiary  Conference  held 
recently  in  Kyoto,  to  identify  follow-on 
tasks; 

(3)  Status  report  on  preparations  for 
the  1998  Plenipotentiary,  to  be  hosted 
by  the  United  States;  and 

(4)  The  establishment  of  ad  hoc 
groups  to  deal  with  specific  areas  of 
interest  (such  as,  to  provide  advice  on 
participation  in  OECD,  APEC  and 
CITED. 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair  and  seating  availability.  In 
this  regard,  entry  to  the  building  is 
controlled.  All  persons  planning  to 
attend  should  advise  the  Department  by 
leaving  a  message  on  202-647-0201,  no 
later  than  two  days  before  the  meeting. 
Enter  through  the  main  lobby  on  C 
Street.  A  picture  ID  will  be  required  for 
admittance. 

Dated:  November  22, 1994. 

Richard  E.  Shnun, 

IT  AC  Executive  Secretary. 

IFR  Doc.  94-29385  Filed  11-28-94;  8:45  am] 
BILUNG  COOC  4710-45-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
Nissan 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  the  petition 
by  Nissan  for  an  exemption  of  a  high 
theft  car  line  (whose  nameplate  is 
confidential)  fi'om  the  parts  marking 
requirements  of  the  vehicle  theft 
prevention  standard.  This  petition  is 
granted  because  the  agency  has 
determined  that  the  antitheft  device  to 
be  placed  on  the  car  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  parts  marking 
requirements. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
(confidential)  model  year. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Ms. 
Gray’s  telephone  number  is  (202)  366- 
1740. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  July  14, 1994,  Nissan  requested  an 


exemption  from  the  theft  prevention 
standard  for  a  car  line  beginning  from 
the  (confidential)  model  year.  The 
nameplate  of  the  car  line  is  also 
confidential.  The  letter  was  submitted 
pursuant  to  49  CFR  part  543,  Exemption 
from  Vehicle  Theft  Prevention  Standard, 
and  requested  an  exemption  from  parts 
marking  based  on  the  installation  of  an 
antitheft  device  as  standard  equipment 
for  the  car  line.  In  a  July  27, 1994 
telephone  conversation  with  NHTSA 
officials,  Nissan  clarified  the  scope  of  its 
petition. 

Together,  Nissan’s  July  14  letter  and 
information  provided  in  the  July  27  • 
telephone  conversation  constitute  a 
complete  petition,  as  required  by  49 
CFR  543.7,  in  that  they  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§  543.6.  In  a  letter  dated  August  5, 1994 
to  Nissan,  the  agency  granted  the 
petitioner’s  request  for  confidential 
treatment  of  most  aspects  of  its  petition, 
including  the  nameplate  of  the  C£ir  line 
and  the  model  year  of  its  introduction. 

In  its  petition,  Nissan  provided  a 
detailed  description  and  diagrams  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  car  line.  The  antitheft  device 
includes  an  engine  starter  interrupt 
function  and  an  alarm  function.  The 
antitheft  device  is  activated  by  removing 
the  key  from  the  ignition  and  locking 
the  driver  or  passenger  door  with  the 
key.  The  alarm  monitors  the  doors, 
hood,  trunk  lid,  battery  terminals, 
engine  starter  circuit,  and  battery 
circuit. 

In  order  to  ensure  the  reliability  and 
durability  of  the  device,  Nissan  stated 
that  it  conducted  tests,  based  on  its  ovra 
specified  standards.  Nissan  provided  a 
detailed  list  of  the  tests  conducted. 
Nissan  stated  its  belief  that  the  device 
is  reliable  and  durable  since  the  device 
complied  with  Nissan’s  specified 
requirements  for  each  test. 

Nissan  compared  the  device  proposed 
for  its  new  car  line  with  devices  which 
NHTSA  has  determined  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts  marking 
requirements. 

Nissan  concludes  that  the  antitheft 
device  proposed  for  its  new  car  line  is 
not  less  effective  than  those  devices  in 
the  above  car  lines  for  which  NHTSA 
has  granted  exemptions  from  the  parts- 
marking  requirements. 

Based  on  the  substantial  evidence 
submitted  by  Nissan,  the  agency 
believes  that  the  antitheft  device  for  the, 
new  Nissan  car  line  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 


the  parts-marking  requirements  of  the 
theft  prevention  standard  (49  CFR  part 
541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  part  543.6(a)(3): 
Promoting  activation;  attracting 
attention  to  unauthorized  entries; 
preventing  defeat  or  circumvention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durabiliW  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  543.6(a)(4),  the  agency  also  finds 
that  Nissan  has  provided  adequate 
reasons  for  its  belief  that  the  antitheft 
device  will  reduce  and  deter  theft.  This 
conclusion  is  based  on  the  information 
Nissan  provided  on  its  device.  This 
information  included  a  description  of 
reliability  and  functional  tests 
conducted  by  Nissan  for  the  antitheft 
device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  Nissan  car  line  that 
is  the  subject  of  this  notice,  in  whole, 
fi'om  the  requirements  of  49  CFR  part 
541. 

If  Nissan  decides  not  to  use  the 
exemption  for  the  car  line  that  is  the 
subject  of  this  notice,  it  should  formally 
notify  the  agency.  If  such  a  decision  is 
made,  the  car  line  must  be  fully  marked 
according  to  the  requirements  imder  49 
CFR  541.5  and  541.6  (marking  of  major 
component  parts  and  replacement 
parts). 

NHTSA  has  attempted,  to  compare  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard  (parts 
marking)  with  the  effectiveness  of 
antitheft  devices.  NHTSA  has  compared 
the  theft  rates  of  17  parts-marked  MY 
1986  vehicle  lines,  with  the  theft  rates 
of  the  same  17  lines  in  MY  1991,  when 
each  line  had  an  exemption  from  parts 
marking  because  it  had  an  antitheft 
device  as  standard  equipment.  Of  the  17 
lines  reviewed,  10  experienced  theft 
rates  for  MY  1991  that  were  below  their 
respective  rates  in  MY  1986.  Although 
the  results  of  the  data  are  inconclusive, 
they  indicate  a  likelihood  of  lower  theft 
rates  for  vehicle  lines  that  have  been 
exempted  from  parts  marking  because 
they  are  equipped  with  an  antitheft 
device.  With  implementation  of  the 
requirements  of  the  “Anti  Car  Theft  Act 
of  1992,”  NHTSA  anticipates  more 
probative  data  upon  which  comparisons 
may  be  made. 

NHTSA  notes  that  if  Nissan  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  Part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
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exempted  under  this  paui  and  equipped 
with  the  antitheft  device  on  which  the 
line’s  exemption  is  based.  Further, 

§  543.9(cM2)  provides  for  the  submission 
of  petitions  "‘(tlo  modify  an  exemption 
to  permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption.” 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 

Dated;  November  22, 1994. 

Ricardo  Martinez, 

Administrator. 

IFR  Doc.  94-29327  Filed  11-28-94;  8;45  am) 
BILUNG  CODE  4910-SB-P 

[Docket  No.  94-67;  Notice  2] 

RiN2127-AE92 

Final  Theft  Data;  Motor  Vehicle  Theft 
Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Publication  of  final  theft  data. 

SUMMARY:  This  document  publishes  the 
final  data  on  passenger  motor  vehicle 
thefts  that  occurred  in  calendar  year 
(CY)  1992.  The  theft  data  indicate  that 
the  overall  vehicle  theft  rate  in  1992 
(4.45  thefts  per  thousand  vehicles) 
decreased  by  2.7  percent  from  the  theft 
rate  in  1990/91  (4.57  thefts  per  thousand 
vehicles). 

Publication  of  these  data  fulfills 
NHTSA’s  statutory  obligation  to 
periodically  obtain  accurate  and  timely 
theft  data,  and  publish  the  information 
for  review  and  comment.  The  data  were 
calculated  for  informational  purposes 
only.  They  will  not  be  used  to 
determine  whether  vehicle  lines  are 
subject  to  selection  for  coverage  under 
the  Theft  Prevention  Standard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  Of  Market 
Incentives,  NHTSA,  400  Seventh  Street 
SVV.,  Washington,  DC  20590.  Ms.  Gray’s 
telephone  number  is;  (202)  366-1740. 


SUPPLEIWENTARY  INFORMATION:  NHTSA 
administers  a  program  for  reducing 
motor  vehicle  theft.  The  central  feature 
of  this  pn^ram  is  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard,  49 
CFR  part  541.  The  standard  spyecifies 
performance  requirements  for  inscribing 
or  affixing  vehicle  identification 
numbers  (VINs)  onto  certain  major 
original  equipment  and  replacement 
parts  of  high  theft  lines  of  passenger 
motor  vehicles. 

The  agency  is  required  by  49  U.S.C. 
33104(b)(4)  to  periodically  obtain,  fi:om 
the  most  reliable  source,  accurate  and 
timely  theft  data,  and  publish  the 
information.  To  fulfill  this  statutory 
mandate.  NHTSA  has  published,  for 
review  and  comment,  theft  data  for 
every  year  since  1983/84. 

Continuing  to  fulfill  the  section 
33104(b)(4)  mandate,  this  document 
reports  the  final  theft  data  for  CY  1992, 
the  most  recent  calendar  year  for  which 
data  are  available.  The  data  for  1992,  as 
for  other  years,  are  published  for 
informational  purposes  only,  and  will 
not  be  used  to  determine  whether 
vehicle  lines  are  subject  to  selection  for 
coverage  under  the  'Theft  Prevention 
Standard. 

In  calculating  the  1992  theft  rates, 
NHTSA  followed  the  same  procedures  it 
used  in  calculating  the  MYs  1990  and 

1991  theft  rates.  (For  1990/91  theft  data 
calculations,  see  59  FR  12400,  March 
16. 1994.)  As  in  all  previous  reports, 
NHTSA’s  data  were  based  on 
information  provided  to  NHTSA  by  the 
National  Crime  Information  Center 
(NCIC)  of  the  Federal  Bureau  of 
Investigation.  The  NCIC  is  a  government 
system  that  receives  vehicle  theft 
information  from  nearly  23,000  criminal 
justice  agencies  and  other  law 
enforcement  authorities  throughout  the 
United  States.  The  NCIC  data  also 
include  reported  thefts  of  self-insured 
and  iminsured  vehicles.  The  1992  theft 
rate  for  each  vehicle  line  was  calculated 
by  dividing  the  number  of  reported 
thefts  of  MY  1992  vehicles  in  calendar 
year  1992,  by  the  sum  of  the  production 
volumes  for  that  vehicle  line  for  MY 
1992,  as  reported  to  the  Environmental 
Protection  Agency  (EPA). 

The  final  1992  theft  data  show  a  small 
decrease  in  the  overall  vehicle  theft  rate 
when  compared  to  the  overall  theft  rate 
experienced  in  MYs  1990  and  1991.  The 
preliminary  overall  theft  rate  for  MY 

1992  passenger  motor  vehicles  stolen  in 
calendar  year  1992  decreased  to  4.45 
thefts  per  thousands  vehicles  produced. 
For  MY  1992  vehicles,  out  of  a  total  of 
215  vehicle  lines,  110  lines  had  a  theft 
rate  higher  than  3.5826  per  thousand 
vehicles,  the  established  median  theft 
rate  for  MYs  1990/91.  (See  59  FR  12400, 


March  16. 1994.)  Of  the  110  vehicle 
lines  with  a  theft  rate  higher  than 
3.5826,  82  are  passenger  car  lines,  22  are 
multipurpose  passenger  vehicle  (MPV) 
lines,  and  6  are  light-duty  truck  (LDT) 
lines. 

On  August  8, 1994,  NHTSA  published 
the  preliminary  theft  rates  for  calendar 
year  1992  passenger  motor  vehicles  in 
the  Federal  Register  (59  FR  40409).  The 
agency  tentatively  ranked  each  of  the 
MY  1992  vehicle  lines  in  descending 
order  of  theft  rate.  The  public  was 
requested  to  comment  on  the  accuracy 
of  the  data,  and  to  provide  final 
production  figures  for  individual 
vehicle  lines.  NHTSA  officials  also 
contacted  by  telephone  manufacturers 
of  each  vehicle  line  listed  in  the 
preliminary  1992  data,  and  asked  them 
to  submit  in  writing  any  necessary 
corrections  of  the  preliminary  data. 

Ten  manufacturers  provided  written 
corrections  of  their  vehicle  lines’ 
reported  production  figures.  (The 
written  corrections  are  available  at  the 
docket  number  cited  at  the  beginning  of 
this  notice.)  Many  differences  between 
NHTSA’s  and  the  manufacturer’s  data 
arose  because  NHTSA’s  preliminary 
data  were  based  on  mid-model  year 
production  figures  reported  to  the  EPA. 
while  the  manufacturer’s  data  were 
based  on  the  final  production  figures 
that  they  reported  to  EPA. 

In  addition,  Ford  submitted  a  written 
comment  stating  that  the  theft  rates  for 
its  F150  pickup  truck  (a  light-duty  truck 
(LDT)),  and  its  E150  van  (a 
multipurpose  passenger  vehicle  (MPV)), 
should  be  based  only  on  production 
figures  for  vehicles  under  6,000  pounds 
gross  vehicle  weight  rating,  not  all  F150 
trucks  and  E150  vans.  NHTSA  concurs 
with  this  comment,  since  for  purposes 
of  49  U.S.C.  Chapter  331,  LDTs  and 
MPVs  are  defined  as  only  those 
passenger  motor  vehicles  rated  at  not 
more  than  6,000  pounds  gross  vehicle 
weight.  (See  49  U.S.C.  33101(10).)  Thus, 
when  calculating  final  theft  rates  for 
MPVs  and  LDTs,  NHTSA  relied  on 
manufacturers  to  provide  only 
production  figures  for  vehicles  under 
6,000  pounds  gross  vehicle  weight. 
NHTSA  had  already  ensured  that  the 
FBI’s  reported  thefts  of  MPV  and  LDT 
lines  included  only  thefts  of  under 
6,000  pounds  gross  vehicle  weight 
vehicles. 

NHTSA  used  all  written  comments  to 
make  the  necessary  adjustments  to  its 
data.  As  a  result  of  the  adjustments,  the 
final  theft  rate  and  ranking  of  almost  all 
vehicles  lines  changed  from  those 
published  in  the  August  1994  notice. 
Among  the  more  significant  changes 
were  those  for  the  Isuzu  Impulse, 
preliminarily  ranked  no.  196,  with  a 
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theft  rate  of  0.2655,  and  finally  ranked 
no.  21,  with  a  theft  rate  of  8.9552;  the 
Honda  Acura  Vigor,  preliminarily 
ranked  no.  53,  with  a  theft  rate  of  5.800, 
and  finally  ranked  no.  31,  with  a  theft 
rate  of  7.3131;  the  Honda  Accord, 
preliminarily  ranked  no.  81,  with  a  theft 
rate  of  4.7821,  and  finally  ranked  no.  63, 
with  a  theft  rate  of  5.4345;  the  Honda 
Prelude,  preliminary  ranked  no.  83, 
with  a  theft  rate  of  4.6901,  and  finally 
ranked  no.  39,  with  a  theft  rate  of 
6.9109;  the  Honda  Acura  Legend, 


preliminarily  ranked  no.l07,  with  a 
theft  rate  of  3.6400,  and  finally  ranked 
no.  56,  with  a  theft  rate  of  5.7997;  the 
Honda  Acura  Integra,  preliminarily 
ranked  no.  153,  with  a  theft  rate  of 
2.1290,  and  finally  ranked  no.  110,  with 
a  theft  rate  of  3.5846;  and  the  Ford  Fl 50 
pickup  truck,  preliminarily  ranked  no. 
170,  with  a  theft  rate  of  1.6930,  and 
finally  ranked  no.  Ill,  with  a  theft  rate 
of  3.5627, 

The  following  list  represents 
NHTSA’s  final  calculation  of  theft  rates 


for  all  1992  passenger  motor  vehicles. 
This  list  is  only  intended  to  inform  the 
public  of  calendar  year  1992  motor 
vehicle  thefts  of  model  year  1992 
vehicles,  and  does  not  affect  on  the 
obligations  of  regulated  parties  under 
the  49  U.S.C.  Chapter  331  Theft 
Prevention. 

Authority:  49  U.S.C.  33104(b)(4); 
delegation  of  authority  at  49  CFR  1.50. 

Issued  on;  November  23, 1994. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 


Theft  Rates  of  Model  Year  1992  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1992 


Manufacturer 


1  General  Motors ... 

2  Ford  Motor  Co  .... 

3  General  Motors ... 

4  Volkswagen  . 

5  General  Motors  ... 

6  Toyota . 

7  Nissan . 

8  Mitsubishi . 

9  Chrysler  Corp . 

10  Volkswagen . 

1 1  Ford  Motor  Co  .. 

12  Chrysler  Corp  ... 

13  Mitsubishi . 

14  General  Motors  , 

15  Toyota . 

16  General  Motors 

1 7  General  Motors 

18  Chrysler  Corp  .. 

1 9  Nissan . 

20  Chrysler  Corp  .. 

21  ISU2U . 

22  General  Motors 

23  Chrysler  Corp  .. 

24  Volkswagen . 

25  Chrysler  Corp  .. 

26  Suzuki . 

27  BMW . 

28  Mitsubishi . 

29  General  Motors 

30  Volkswagen 

31  Honda/Acura .... 

32  General  Motors 

33  Nissan . 

34  General  Motors 

35  General  Motors 

36  Audi  . 

37  Chrysler  Corp  .. 

38  General  Motors 

39  Honda  . 

40  Ford  Motor  Co  . 

41  General  Motors 

42  General  Motors 

43  General  Motors 

44  BMW . . 

45  Mitsubishi . . 

46  Ford  Motor  Co  . 

47  General  Motors 

48  Chrysler  Corp  . 

49  General  Motors 

50  Nissan . 

51  General  Motors 

52  General  Motors 

53  Ford  Motor  Co 


Make/model 

(line) 


Oldsmobile  Bravada . 

Mustang . 

GMC  Jimmy  S-15 . 

Golf/GTI  . 

Chevrolet  Blazer  S-10  . 

Land  Cruiser . 

Pathfinder  . 

3000GT . 

Lebaron  Coupe/Convertible  .. 

Cabriolet  . 

Lincoln  Mark  VII  . 

Jeep  Cherokee . 

Diamante  . 

Cadillac  Brougham . 

4-Runner . 

GMC  Sierra  C-1 500  . 

Chevrolet  C-1 500  . 

New  Yorker  5th  Ave/Imperial 

300ZX  . 

Jeep  Wrangler . 

Impulse  . 

Pontiac  Lemans . 

Dodge  Ramcharger  . 

Corrado . 

Dodge  Dynasty . 

Samurai  . 

8 . 

Montero  . 

Pontiac  Trans  Sport  APV  . 

Jetta . 

Vigor  . 

Oldsmobile  Cutlass  Ciera . 

Sentra . 

Chevrolet  Corvette  . 

Chevrolet  Lumina  APV . 

V8  Qyattri  Sedan . 

Dodge  Stealth . 

Buick  Century  . . 

Prelude  . 

Probe . 

Pontiac  Sunbird . 

Chevrolet  Corsica . 

Geo  Prizm  . 

7 . 

Expo  . 

Lincoln  Town  Car  . 

Oldsmobile  Silhouette  APV  .. 

Dodge  Spirit . . 

Chevrolet  Beretta  . 

Maxima . . . 

Chevrolet  Camaro . .*. . 

Geo  Tracker  . 

Mercury  Tracer . 


Thefts 

1992 

Production 

(mfgr’s) 

1992 

(1992  thefts 
per  1,000 
vehicles 
produced) 
theft  rate 

282 

11,863 

23.7714 

1,634 

72,499 

22.5382 

746 

34,229 

21.7944 

218 

10,775 

20.2320 

1,895 

117,085 

16.1848 

122 

8,300 

14.6988 

494 

34,905 

14.1527 

105 

7,620 

13.7795 

536 

13.3012 

112 

8,628 

12.9810 

67 

5,443 

12.3094 

1,432 

125,544 

1 1 .6064 

269 

24,607 

10.9318 

127 

11,892 

10.6794 

395 

10.1542 

731 

73,392 

9.9602 

2,217 

225,458 

9.8333 

386 

41,463 

9.3095 

64 

6,959 

9.1967 

443 

48,278 

9.1760 

3 

335 

8.9552 

172 

21,482 

8.0067 

25 

2,925 

8.5470 

30 

3,548 

8.4555 

717 

85,218 

8.4137 

29 

3,599 

8.0578 

5 

625 

8.0000 

141 

18,340 

7.6881 

237 

30,912 

7.6669 

250 

33,331 

7.5005 

174 

23,793 

7.3131 

870 

120,417 

7.2249 

949 

133,275 

7.1206 

134 

18,943 

7.0739 

334 

47,357 

7.0528 

1 

142 

7.0423 

115 

16,458 

6.9875 

824 

112,586 

7.3189 

280 

40,516 

6.9109 

281 

'  41,067 

6.8425 

502 

77,170 

6.5051 

825 

123,871 

6.6602 

564 

85,000 

6.6353 

37 

5,563 

6.6511 

109 

16,586 

6.5718 

712 

109,142 

6.5236 

101 

15,499 

6.5165 

429 

66,927 

6.4100 

300 

47,244 

6.3500 

542 

86,448 

6.2697 

422 

67,909 

6.2142 

224 

36,230 

6.1827 

145 

24,398 

5.9431 
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Theft  Rates  of  Model  Year  1992  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1992— Continued 


Manufacturer 


Make/model 

(line) 


Thefts 

1992 


Production 

(mfgr’s) 

1992 


(1992  thefts 
per  1,000 
vehicles 
produced) 
theft  rate 


105 

106 

107 

108 

109 

110 
111 
112 

113 

114 

115 

116 

117 

118 

119 

120 
121 


BMW  . . 

Ford  Motor  Co  .. 

Toyota . 

Nissan . . 

General  Motors 

Honda/Acura . 

Ford  Motor  Co  . 
General  Motors 

Nissan . 

Mitsubishi . 

Alfa  Romeo . 

Chrysler  Corp  .. 
Ford  Motor  Co  . 
Ford  Motor  Co  . 

Hyundai  . 

Mazda . 

Toyota . . . 


Pickup  Truck . . 

55  Mitsubishi . 

Galant/Sigma . 

56  Honda/Acura . 

57  General  Motors . 

Legend  . 

Chevrolet  Astro . 

58  General  Motors . 

GMC  Sonoma . 

59  Chrysler  Corp . . . 

Plynrtouth  Acclaim . 

60  Toyota . . . 

Supra  . 

61  Chrysler  Corp . . 

Plymouth  Sundance  . 

62  Isuzu . 

Amigo  . 

63  Honda . . . 

Accord  . 

64  General  Motors . 

Pontiac  Firebird  . . . 

Mirage . . . . 

66  Toyota . . . 

MR^ . 

Precis . 

68'  General  Motors . 

Cadillac  Allante . 

Thunderbird  . 

Geo  Metro  . 

71  Mercedes-Benz  . 

129 . 

72  Toyota . 

Corolla/Coroha  Sport  . 

Sidekick  . . . 

Dodge  Shadow . . 

Dodge  Monaco  . 

Escort  . 

77  BMW . 

3 . 

240  SX . . . 

626/MX-6  . 

Cadillac  Fleetwood/DeVille . 

R1  General  Motors . . 

Geo  Storm  . 

Mercury  Cougar . 

Pontiac  Grand  Prix  . 

911  . 

RFi  Mercedes-Benz  . 

140 . 

Dodge  Daytona  . 

Cresskja  . 

Stanza  . 

GMC  Safari . : . 

Lebaron  Sedan . 

Tempo  . i . i . 

Eagle  Talon  . 

Mercury  Topaz  . . . 

Oldsmobile  Cutlass  Supreme . . 

06  General  Motors . . 

Buick  Skylark . 

97  General  Motors . . . . 

Chevrolet  S-10  Pickup . . . 

Range  Rover  MPV  . 

Celica . . . 

Navajo  . 

Chevrolet  SpKxIvan  G— 1 0 . 

GMC  Rally  Sportvan  . ; . 

103  General  Motors . . 

Chevrolet  Cavalier . 

104  Mazda . 

MX-3  . r. . 

LirKX)ln  Continental 

Paseo  . 

Infiniti  Q45  . 

Chevrolet  Caprice  .. 

Integra  . 

FI 50  Pickup  Truck 
Pontiac  Grand  Am  . 

NX  Coupe . 

Eclipse . 

164 . 

Eagle  Premier . 

Festiva . . 

Mercury  Sable  . . 

Sonata  . 

B  Series  Pickup  .... 
Tercel . 


396 

251 

273 

708 

254 

427 

5 

348 

50 

2,195 

134 
277 

22 

11 

10 

386 

497 

39 

1,034 

66 

390 

10 

784 

229 

135 
170 
667 
335 
228 
514 

9 

72 

50 

17 

272 

178 

174 

912 

121 

35 

326 

338 

223 

725 

21 

109 

17 

11 

5 

804 

104 

82 

149 

220 

48 

258 

176 

420 

670 

32 

210 

2 

16 

72 

398 

98 

142 

312 


66,873 

42,392 

47,071 

122,540 

44,152 

74,118 

900 

62,645 

9,122 

403,898 

25,187 

52,845 

4.200 
2,102 
1,920 

74,01 1 
95,840 

7.532 
199,700 

12,862 

76,286 

1,960 

156,043 

45,603 

27,033 

34,207 

136,318 

69,001 

47,032 

106,831 

1,870 

15,183 

10.943 
3,800 

61,040 

40,242 

39,553 

208,614 

28,246 

8,220 

77,030 

82.532 
55,668 

183,145 

5,350 

28,000 

4,404 

2,867 

1,167 

220,896 

27,674 

21,859 

39,792 

59.200 
13,126 
71,559 
49,099 

117,887 
190,312 
9,202 
61 ,005 
583 
4,730 
21,350 
118,357 
29,152 

44.943 

99.200 


5.9217 

5.9209 

5.7997 

5.7777 

5.7529 

5.7611 

5.5556 

5.5551 

5.4813 

5,4345 

5.3202 

5.2417 

5.2381 

5.2331 

5.2083 

5.2154 

5.1857 

5.1779 

5.1778 

5.1314 

5.1123 

5.1020 

5.0243 

5.0216 

4.9939 

4.9697 

4.8930 

4.8550 

4.8478 

4.8113 

4.8128 

4.7421 

4.5691 

4.4737 

4.4561 

4.4232 

4.3992 

4.3717 

4.2838 

4.2579 

4.2321 

4.0954 

4.0066 

3.9586 

3.9252 

3.8929 

3.8601 

3.8368 

4.2845 

3.6397 

3.7580 

3.7513 

3.7445 

3.7162 

3.6569 

3.6054 

3.5846 

3.5627 

3.5205 

3.4775 

3.4423 

3.4305 

3.3827 

3.3724 

3.3627 

3.3617 

3.1596 

3.1452 
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122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 
161 
162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 
181 
182 

183 

184 

185 

186 

187 

188 
189 


Manufacturer 


Make/model 

(line) 


NSX 


M»7riA 

i 

General  Motors . 

Mazda . 

Isuzu . - . 

Subaru . 

Ford  Motor  Co.  . 

General  Motors . 

Nissan .... _ ._.... 

. 

MuTtia  . 

Toyota . . 

Nissan . 

General  Motors . 

Alfa  Romeo . 

Toyota . 

Chrysler  Corp.  .. 

Hyundai  _ 

Toyota . . 

VoiksMifigen  . 

Chrysler  Corp.  .. 

Chrysler  Corp.  .. 

Mercedes-Benz 

Ford  Motor  Ca  . 

General  Motors  . 

Isuzu . . 

Chrysler  Corp.  .. 

Toyota _ 

General  Motors . 

Mercedes-Benz 

General  Motors . 

Horxla . . 

Ford  Motor  Co.  . 

Ford  Motor  Co.  . 

Hyundai 

Ford  Motor  Co.  . 

Volvo . 

General  Motors . 

Saab . 

Ford  Motor  Co.  . 

Vnh/ft . 

Daihatsu  . 

.Ingiinr _ _ 

Toyota . . . 

Mitsubishi ... _ 

Audi  . 

Chrysler  Corp.  .. 

Jaguar . 

Hyundai  . 

Buharu  . 

Toyota  . . 

Mazda . 

Chrysler  Corp.  .. 

Volvo  . . 

General  Motors . 

Chrysler  Corp.  .. 

. . . 

Isuzu . 

General  Motors . 

General  Motors . 

General  Motors . 

Gerreral  Motors . 

Isuzu  . . 

Ford  Motor  Ca  . 

General  Motors . 

Subaru . . 

Ger)eral  Motors . 

Daihatsu  . . 

Ford  Motor  Ca  . 

. . . . 

323/Prot^  . _ . 

Oktsmobile  Cutlass  Cruiser . . . 

Buick  Regal  . 

MX-5  Miata  . . . . .... 

Rodeo . . . 

Loyaie . . . . . 

Taurus  . 

Chevrolet  Lumina  . . 

Infiniti  M30 . - . . . 

929  . - . 

Camry  . . . . . 

Infiniti  G20  . . . 

Oldsmobile  987rouring  . . . . 

Spider  . . . . . ^ . 

Lexus  SC . 

Plymouth  Voyager/Grand  . . . 

Excel  . . . . 

Lexus  LS  . . 

Passat . . . . . . . 

Dodge  Caravan/Grand . 

Town  &  Country  MPV . . . . . 

201 . ; . . . . . 

Pontiac  Bonneville . . . . . . 

Pickup . . . 

Jeep  Comanche  . . . 

Pickup  Truck . . . . . 

Buick  Roddmaster  . . . . . . 

124 . . . . . 

Cadillac  Eldorado  . . 

Ranger  Pickup . . . . . 

Mercury  Capri . 

Elantra  . . . . . 

Crown  Victoria . . . . .'. . 

240  . . 

Oldsmobile  Toronado/Trofeo  . . . . . 

900  . . . 

Mercury  Grand  Marquis  . 

960  . . . 

Rocky  MPV . . . . . 

XJS  . . . . . . . 

Lexus  ES . . 

Pickup  Truck . . . 

80/90  . . . . . 

Plymouth  Laser  . . . 

XJ6  . . . . 

Scoupe  . . . . . . 

Legacy  . 

Previa  . . . . . 

MPV  Wagon  . . . . . . 

Dodge  Dakota  Pickup  . . . . 

740  . . . - . . 

Buick  Riviera  . . . 

Eagle  Summit . . . 

Trooper/Trooper  11  . . . . 

Oldsmobile  Achieve . . . . . 

Saturn  SC . . . . . 

Oldsmobile  88  Royale . . . 

Buick  Park  Averuje _ _ _ 

E150  vw 

Saturn  SL  _ _ - . 

SVX  _ _ _ 

Cadillac  Seville . . . . . 

Charade _ _ _ _ 

Aerostar  _ _ _ _ _ _ _ _ 


Thefts 

1992 

Production 
(mfgr’s)  , 
1992 

(1992  thefts 
per  1,000 
vehicles 
produced) 
theft  rate 

4 

1.281 

3.1226 

276 

95,583 

2.8875 

20 

6,963 

2.8723 

276 

98,281 

2.8083 

78 

27,749 

2.8109 

154 

55,013 

2.7993 

56 

20,046 

2.7936 

927 

338,120 

2.7416 

642 

217,390 

2.9532 

9 

3,319 

2.7117 

76 

28,704 

2.6477 

760 

287,200 

2.6462 

38 

14,398 

2.6393 

117 

44,521 

2.6280 

2 

765 

‘  2.6144 

74 

28,800 

2.5694 

485 

189,043 

2.5656 

189 

74,802 

2.5267 

80 

32,800 

2.4390 

36 

14,801 

2.4323 

660 

271,572 

2.4303 

32 

13,207 

2.4230 

35 

14,677 

2.3847 

737 

309,206 

2.3835 

272 

117,010 

2.3246 

94 

40,366 

2.3287 

7 

3,008 

2.3271 

397 

171,500 

2.3149 

137 

59,765 

2.2923 

64 

28,082 

2.2790 

68 

29,851 

2.2780 

447 

200,959 

2.2243 

553 

249334 

2.2135 

16 

7,304 

2.1906 

139 

64,146 

2.1669 

241 

111,263 

2.1660 

45 

20,875 

2.1557 

13 

6,141 

2.1169 

30 

14,943 

2.0076 

292 

146,546 

1.9925 

14 

7,139 

1.9611 

7 

3,600 

1.9444 

4 

2,065 

1.9370 

74 

38,500 

1.9221 

47 

24,650 

1.9067 

1 

541 

1.8484 

39 

21,808 

1.7883 

10 

5,671 

1.7634 

70 

40,420 

1.7318 

113 

66,424 

1.7012 

76 

44,900 

1.6927 

73 

45,934 

1.5892 

197 

125,804 

1.5659 

16 

10,718 

1.4928 

18 

12,324 

1.4606 

51 

35,535 

1.4352 

22 

15,580 

1.4121 

123 

73,880 

1.6649 

37 

26,865 

1.3773 

127 

106,099 

1.1970 

70 

63,474 

1.1028 

2 

1,953 

1.0241 

10 

9,990 

1.0010 

127 

128,142 

0.9911 

9 

9,288 

0.9690 

39 

40,346 

0.9668 

17 

18,200 

0.9341 

144 

155,838 

'  ■  0.9240 
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Theft  Rates  of  Model  Year  1992  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1 992— Continued 


Manufacturer 

Make/model 
w  (line) 

Thefts 

1992 

Production 

(mfgr’s) 

1992 

(1992  thefts 
per  1,000 
vehicles 
produced) 
theft  rate 

190  Audi  . 

100/S4  . 

10 

10,823 

0.9240 

191  Porsche  . . . 

968  . 

1 

1,195 

0.8368 

1 92  General  Motors . 

Buick  Estate/Roadmast  Wagon  . 

9 

1 1 .020 

0.8167 

193  Chrysler  Corp . 

Plymouth  Colt/Colt  Vista . . 

24 

29,971 

0.8008 

194  General  Motors . . 

Oldsmobile  Custom  Cruiser  . 

3 

4  347 

0  6901 

195  General  Motors . . . 

Buick  LeSabre  . 

104 

162’, 068 

0.6417 

196  Chrysler  Corp . 

Dodge  CoIVColt  Vista . 

19 

32,372 

0.5869 

197  Saab  . 

9000  . 

5 

9,486 

0.5271 

198  Volkswagen  . . . 

Fox . 

1 

2,043 

0.4895 

199  Chrysler  Corp . }. . 

Dodge  Ram  Pickup  . 

10 

83,090 

0.1204 

200  Chrysler  Corp . 

Dodge  Ram  Wagon/Van  B150 . 

4 

50,618 

0.0790 

201  Volvo . 

940  . 

0 

17,750 

0.0000 

202  Subaru . 

Justy  . 

0 

1,213 

0.0000 

203  Rolls-Royce  . 

204  Rolls-Royce  . 

Turbo  R  . . . 

Comiche/Continental . 

0 

0 

37 

15 

0.0000 
0  0000 

205  Rolls-Royce  . 

Sil  Spirit/Spur/Muls/Eight . . . 

0 

44 

0.0000 

206  Peugeot  . 

505  . 

0 

224 

0.0000 

207  Peugeot  . 

405  . 

0 

218 

0.0000 

208  Mazda  . 

RX-7 . . . 

0 

1 

0.0000 

209  Lamborghini . 

Diablo  . 

0 

52 

0.0000 

210  Ferrari  . . . 

Mondial  . 

0 

49 

0.0000 

211  Ferrari . 

348  . 

0 

161 

0.0000 

212  Ferrari  . 

F40  . 

0 

60 

0.0000 

213  Ferrari . 

Testarossa . 

0 

240 

0.0000 

214  Chrysler  Corp . 

Dodge  Viper  . 

0 

285 

0.0000 

215  Aston  Martin  . 

Satoon/Vantage/Volante . 

0 

*  2 

0.0000 

(FR  Doc.  94-29388  Filed  11-28-94;  8:45  am) 
BILLING  CODE  4910-5»-P 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

November  22, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number.  1515-0086 
Form  Number.  CFs  214,  214A,  214B, 
214C  and  216 
Type  of  Review:  Extension 
Title:  Application  for  Foreign -Trade 
Zone  Admission  and/or  Status 
Transaction  (214,  214A,  214B,  214) 
Application  for  Foreign-Trade  Zone 
Activity  Report  (216) 


Description:  These  documents  allow 
business  firms  to  apply  for  admission 
of  goods  to  a  foreign-trade  zone,  and 
for  foreign-  trade  zone  grantees  and 
U.S.  Customs  to  authorize  admissions 
without  payment  of  duties  and  taxes.  ’ 
Also,  allows  firms  to  apply  for  and 
receive  an  appropriate  zone  status. 

Respondents:  Businesses  or' other  for- 
profit 

Estimated  Number  of  Respondents: 

6,514 

Estimated  Burden  Hours  Per 
Respondent:  17  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
18,001  hours 

Clearance  Officer.  Laverne  Williams 
(202)  927-0229  U.S.  Customs  Service 
Paperwork  Management  Branch  Room 
6316, 1301  Constitution  Avenue, 
N.W.,  Washington,  DC  20229 

OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-7340  Office  of  Management  and 
Budget  Room  10226,  New  Executive 
Office  Building  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  94-29352  Filed  11-28-94;  8:45  am) 

BILLING  CODE  4820-02-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  21, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
SPECIAL  REQUEST:  In  order  to  make 
these  forms  available  to  the  affected 
respondents  in  a  timely  manner,  the 
Department  of  the  Treasury  is 
requesting  approval  from  the  Office  of 
Management  and  Budget  (OMB)  of  the  , 
information  collection  described  below 
by  September  23, 1994.  Departmental 
Offices/Office  of  Data  Management 
OMB  Number.  1505-0023 
Form  Number.  Treasury  International 

Capital  (TIC)  Form  CM 
Type  of  Review.  Extension 
Title:  Dollar  Deposit  and  Certificate  of 

Deposit  Claims 
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Description:  This  report  is  required  by 
law  and  is  designed  to  gather  timely 
and  accurate  information  on 
international  capital  movements  by 
collecting  data  on  deposit  and 
certificate  of  deposit  claims  held  on 
banks  abroad  by  nonbanking 
enterprises  in  the  United  States. 
Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  175 
Estimated  Burden  Hours  Per  Response: 

30  minutes 

Frequency  of  Response:  Monthly 
Estimated  Total  Reporting  Burden: 

1,050  hours 

OMB  Number.  1505-0088 
Form  Number.  Treasury  International 
Capital  (TIC)  Form  BL-3 
Type  of  Review.  Extension 
Title:  Intermediary’s  Notification  of 
Foreign  Borrowing  Denominated  in 
Dollars 

Description:  This  form  is  designed  for 
use  by  a  bank  or  other  institution  to 
notify  a  nonbanking  customer  of  its 
obligation  to  report  on  TIC  Form  CQ- 
1  borrovdngs  from  foreigners  that  will 
not  be  repKHted  by  the  bank  or  other 
intermediary  as  a  custody  liability  on 
TIC  Form  BL-2. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  50 
Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  300 
hours 

Clearance  Officer.  Lois  K.  Holland  (202) 
622-1563,  Departmental  Offices, 

Room  2110, 1425  New  York  Avenue, 
N.W.,  Washington,  DC  20220 
OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington.  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-29349  Filed  11-28-94;  8:45  am) 
BILUNQ  CODE  4830-«S-P 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  21, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0138 
Form  Number:  IRS  Form  2063 
Type  of  Review:  Extension 
Title:  U.S.  Departing  Alien  Income  Tax 
Statement 

Description:  Form  2063  is  used  by  a 
departing  resident  alien  against  whom 
a  termination  assessment  has  not  been 
made,  or  a  departing  nonresident 
alien  who  has  no  taxable  income  from 
United  States  soiuoes,  to  certify  that 
they  have  satisfied  all  U.S.  income  tax 
obligations.  The  data  is  used  by  IRS 
to  certify  that  departing  aliens  have 
compli^  with  U.S.  income  tax  laws. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents/ 
Recordkeepers:  20,540 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  minutes 
Learning  about  the  law  or  the  form — 

2  minutes 

Preparing  the  form — 32  minutes 
Copy,  assembling,  and  sending  the 
form  to  the  IRS — 14  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  18,691  hours 
OMB  Number:  1545-1096 
Form  Number:  IRS  Form  9117 
Type  of  Review:  Extension 
Title:  Excise  Tax  Program  Order  Blank 
for  Forms  and  Publications 
Description:  Form  9117  allows 
taxpayers  who  must  file  Form  720 
returns  a  systemic  way  to  order 
additional-tax  forms  and 
informational  publications. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
15,000 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden:  500 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-29350  Filed  11-28-94;  8:45  am) 
BILUNG  CODE  483(M)1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  21, 1994. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number;  1545-0028 
Form  Number:  IRS  Form  940  and  940^ 
PR 

Type  ^  Review:  Resubmission 
Title:  Employer’s  Annual  Federal 
Unemployment  (FUTA)  Tax  Return 
(940)  Planilla  Para  La  Declaracion 
Anual  Del  Patrono-  La  Contribucion 
Para  El  Desempleo  (FUTA)  (940-PR) 
Description:  Internal  Revenue  Code 
(IRC)  section  3301  imposes  a  tax  on 
employers  based  on  the  first  $7,000  of 
-  taxable  annual  wages  paid  to  each 
employee.  IRS  uses  the  information 
reported  on  Forms  940  and  940-PR 
(Puerto  Rico)  to  ensure  that  employers 
have  reported  and  figured  the  correct 
FUTA  wages  and  tax. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,332,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  940  - 

Form  940- 
PR 

Record- 

1 1  hr.,  43 

12  hr.,  12 

keeping. 

min. 

min. 

Learning 
about  the 

Law  or  the 
form. 

18  min  ...: . 

12  min. 

Preparing  and 
sending  the 
form  to  the 
IRS. 

30  min  . 

24  min. 

Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17,209,622 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W., Washington,  DC  20224 
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OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer, 
[FR  Doc.  94-29351  Filed  11-28-94;  8:45  am) 
BILLING  CODE  4830-01-P 


Customs  Service 

[T.D.  94-94] 

License  Cancellation 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.51(a),  the 
following  Customs  broker  license  has 
been  cancelled  without  prejudice, 
effective  May  2, 1994.  This  license  was 
issued  in  the  Los  Angeles  District. 

Jack  Matsukawa — license  no.  4131 


Dated:  November  21, 1994. 

Philip  Metzger, 

Director,  Office  of  Trade  Operations. 

[FR  Doc.  94-29270  Filed  11-28-94;  8:45  am) 
BILLING  CODE  482(M)2-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  FR  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  in  the  exhibit,  “Italian 
Renaissance  Architecture:  Brunelleschi, 
Sangallo  Michelelangelo — Designed  for 
the  Cathedral  of  Florence  and  St. 


Peter’s,  Rome’’  (see  list ')  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
of  the  objects  at  The  National  Gallery  of 
Art  from  on  or  about  December  18, 

1994,  to  on  or  about  March  19, 1995,  is 
in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  FEDERAL 
REGISTER. 

Dated:  November  22. 1994. 

Les  Jin, 

General  Counsel. 

[FR  Doc.  94-29275  Filed  11-28-94;  8:45  ami 
BILLING  CODE  8230-ai-M 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5030,  and  the  address  is  Room  700.  U.S. 
Information  Agency.  301  Fourth  Street.  SW.. 
Washington,  DC  20547. 
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I  . 

Sunshine  Act  Meetings 


Federal  Register 
Vol.  59,  No.  228 
Tuesday,  November  29,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  10:00  a.m.,  Friday, 
December  2, 1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Discussion  of  the  Commission’s  Reports  to 
Congress  on  CFTC  and  Exchange  Penalties, 
Computerized  Trading  and  Exchange  Audit 
Trails 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  94-29434  Filed  11-25-94;  8:45  am] 
BILLING  CODE  6351-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 

DATE  AND  TIME:  November  30, 1994, 

10:00  a.m. 

PLACE:  825  North  Capitol  Street  NE., 
Room  9306,  Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Clashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does  - 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  620th  Meeting — 
November  30, 1994,  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 

Docket  No.  HB65-88-1-003,  Farmington 
River  Power  Company 
CAH-2. 

Project  No.  2392-009,  Simpson  Paper 
(Vermont)  Company 
CAH-3. 


Project  No.  12357OO8,  City  of  Radford, 
Virginia 
CAH-4. 

Project  Nos.  2391-002,  2425-002  and 
2509-002,  Potomac  Edison  Company 
CAH-5. 

Project  No.  11484-000,  Carl  E.  Hitchcock, 
Elaine  Hitchcock  and  Energie 
Development  Company,  Inc. 

Project  No.  11484-000,  Carl  E.  Hitchcock 
CAH-6. 

Docket  No.  UL91-20-001,  Ward  Paper 
Company 
CAH-7. 

Project  No.  4515-012,  Eric  R.  Jacobson 
CAH-8.  Omitted 

Consent  Agenda — Electric 
CAE-1. 

Docket  No.  ER94-1644-000,  Boston  Edison 
Company 
CAE-2. 

Docket  No.  ER94-1698-000,  Kentucky 
Utilities  Company 
CAE-3. 

Docket  No.  ER94-1402-000,  Cenergy,  Inc. 
CAE-4. 

Docket  No.  ER94-1441-000,  Alabama 
Power  Company 
CAE-5. 

Docket  Nos.  FA89-28-002  and  003,  System 
Energy  Resources,  Inc. 

CAE— 6. 

Docket  No.  EC90-10-010,  Northeast 
Utilities  Service  Company  (Re  Public 
Service  Company  of  New  Hampshire) 
CAE-7. 

Docket  Nos.  ER93-96-000,  EL93-1 1-000 
and  EL93— 47-000,  Delmarva  Power  & 
Light  Company 
CAE-8. 

Docket  No.  EF94-504 1-001 ,  United  States 
Department  of  Energy — Western  Area 
Power  Administration  (Parker  Davis 
Project) 

CAE-9. 

Docket  Nos.  EC93-O-003  and  ER94-1015- 
002,  Cincinnati  Gas  &  Electric  Company 
and  PSI  Energy,  Inc. 

CAE-10. 

Docket  No.  ER94-1518-001, 
Commonwealth  Electric  Company 
CAE-11. 

Docket  No.  EL94-59-001,  City  of  Bedford, 
Virginia,  City  of  Danville,  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Richlands,  Virginia  and  Blue  Ridge 
Power  Agency  v.  Appalachian  Power 
Company 
CAE-12. 

Docket  No.  TX93-2-005,  City  of  Bedford, 
Virginia,  City  of  Danville,  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Richlands,  Virginia  and  Blue  Ridge 
Power  Agency 
CAE-13. 

Docket  No.  EG95-3-000, 
Termobarranquilla  S.A.,  Empresa  de 
Servicios  Publicos 
CAE-14. 


Docket  No.  EG95-4-000,  Altresco 
Pittsfield,  L.P. 

CAE-15. 

Docket  No.  EG95-1-000,  Nanjing  Power 
Partners  Limited  Partnership 
CAE-16. 

Docket  No.  EG95-2-000,  El  Power  (China) 

II,  Inc. 

CAE-17. 

Docket  Nos.  EL94-27-000  and  QF86- 
1014-006,  Newark  Bay  Cogeneration 
Partnership,  L.P. 

CAE-18. 

Docket  Nos.  EL94-70-000  and  QF85-287- 
001,  The  United  States  Department  of  the 
Navy 

Consent  Agenda — Miscellaneous 
CAM-1. 

Docket  No.  RM95-2-000,  Videotapes 
Consent  Agenda — Oil  and  Gas 
CAG-1. 

Omitted 

CAG-2, 

Docket  Nos.  RP95-10-000  and  RP94-332- 
003,  Florida  Gas  Transmission  Company 
CAG-3. 

Docket  No.  RP95-1 5-000,  Texas  Eastern 
Transmission  Corporation 
CAG-4. 

Docket  No.  RP95-20-000,  Southern 
Natural  Gas  Company 
CAG-5. 

Docket  Nos.  RP95-25-000  and  RP94-119- 
000,  Texas  Gas  Transmission 
Corporation 
CAG-6. 

Docket  Nos.  RP95-27-000  and  RP94-380- 
003,  Southern  Natural  Gas  Company 
CAG-7. 

Docket  No.  RP95-29-000,  Southern 
Natural  Gas  Company 
CAG-8. 

Docket  No.  RP95-31-000,  National  Fuel 
Gas  Supply  Corporation 
CAG-9. 

Docket  No.  RP95-34-000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG — 10. 

Docket  No.  RP95-36-000,  ANR  Storage 
Company 
CAG — 11. 

Docket  No.  TM95-2-1 7-000,  Texas  Eastern 
Transmission  Corporation 
CAG-12. 

Omitted 
CAG — 13. 

Omitted 
CAG — 14. 

Omitted 
CAG-1 5. 

Docket  No.  RP94-397-002,  K  N  Interstate 
Gas  Transmission  Company 
CAG — 16. 

Docket  No.  RP95-24-000,  Wyoming 
Interstate  Company,  Ltd. 

CAG-1 7. 
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r  ====== 

Docket  No.  RP95-26-000,  Pacific  Gas 
Transmission  Company 
GAG — 18. 

Docket  No.  RP95-28-000,  Williams 
Natural  Gas  Company 
GAG — 19. 

Docket  No.  RP95-30-000,  Koch  Gateway 
Pipeline  Company 
CAG-20. 

Docket  No.  RP95-3  2-000,  Nor  Am  Gas 
Transmission  Company 
CAG-21. 

Docket  No.  RP95-33-000,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-22. 

Docket  No.  RP95-35-000,  K  N  Interstate 
Gas  Transmission  Company 
CAG-23. 

Omitted 
CAG-24. 

Docket  No.  RP94-325-001,  Panhandle 
Eastern  Pipe  Line  Company 
GAG-25. 

Docket  No.  RP85-39-009,  Wyoming 
Interstate  Company,  Ltd. 

GAG — 26. 

Docket  Nos.  RP88-262-029,  000,  022,  023, 
026,  027,  028,  CP89-917-000,  CP89- 
281-000,  CP89-817-000  and  004, 
Panhandle  Eastern  Pipe  Line  Company 
CAG-27. 

Docket  Nos.  RP94-384-002  and  RP94- 
150-002.  ANR  Pipeline  Company 
CAG-28. 

Docket  Nos.  ST88-2555-O06.  ST88-2905- 
002,  ST88-3337-002.  ST88-4 985-001, 
ST89-229-001.  consolidated:  ST89- 
170a-O03  and  ST89-1775-002, 

Louisiana  Intrastate  Gas  Corporation 
CAG-29. 

Docket  No.  RP94-328-001,  K  N  Interstate 
Gas  Transmission  Company 
CAG-30. 

Omitted 
CAG-31. 

Docket  No.  GT94-35-001,  Northwest 
Pipeline  Corporation 
CAG-32. 

Docket  No.  RP94-43-003,  ANR  Pipeline 
Company 
CAG-33. 

Docket  No.  RP93-166-003,  Tennessee  Gas 
Pipeline  Company 
CAG-34. 

Docket  Nos.  IS92-3-002, 1593-^-002  and 
IS94-10-004,  Amerada  Hess  Pipeline 
Company 

Docket  Nos.  IS92-4-002,  IS93-7-002  and 
IS94-1 1-004,  ARCO  Transportation 
Alaska,  Inc. 

Docket  Nos.  IS92-5-002,  IS93-8-002  and 
IS94-1 2-004,  BP  Pipelines  (Alaska)  Inc. 
Docket  Nos.  IS92-6-002,  IS93-9-002  and 
IS94-1 4-004,  Exxon  Pipeline  Company 
Docket  Nos.  IS92-7-002,  IS93-10-002, 

1593- 38-002,  IS94-  3-002,  IS94-13-004 
and  1594-15-004,  Mobil  Alaska  Pipeline 
Company 

Docket  Nos.  1592-8-002, 1593-11-002  and 

1594- 16-004,  Phillips  Alaska  Pipeline 
Corporation 

Docket  Nos.  1592-9-002, 1593-12-002, 
1594-17-004  and  1594-31-004,  Unocal 
Pipeline  Company 

Docket  No.  OR92-2-001,  ARCO  Alaska, 
Inc.  V.  Amerada  Hess  Pipeline 
Corporation,  et  al. 


Docket  No.  OR92-5-O01,  Conoco  Inc.  v. 
Amerada  Hess  Pipeline  Corporation, 
et  al. 

CAG-35. 

Docket  No.  RP85— 177-123,  Texas  Eastern 
Transmission  Corporation 
CAG-36. 

Docket  Nos.  RP94-380-001, 004,  RP94-67- 
013  and  016,  5outhem  Natural  Gas 
Company 
CAG-37. 

Docket  Nos.  RP92-200-002.  000,  RP92- 
225-001  and  000,  Texas  Eastern 
Transmission  Corporation 
GAG — 38. 

Docket  Nos.  RP94-67-015.  RP94-133-006 
and  RP94-165-007, 5outhern  Natural 
Gas  Company 
CAG-39. 

Omitted 

CAG-40. 

Docket  No.  RP95-1 2-000,  Southern 
Natural  Gas  Company 
CAG-41. 

Docket  Nos.  RP91^1-029,  004,  RP91-90- 
000,  TM92-9-21-000,  TM91-12-21- 
000,  TM92-10-21-000,  TM92-2-21- 
000,  TM92-1 1-21-000,  TM92-3-21-000 
and  TM93-5-21-000,  Columbia  Gas 
Transmission  Corporation 
CAG-42. 

Docket  Nos.  OR94-O-000, 1587-14-000, 
et  al.  and  1591-25-000,  Buckeye  Pipe 
Line  Company,  L.P. 

Docket  No.  RM93-1 1-000,  Revisions  to  Oil 
Pipeline  Regulations  to  the  Energy  Policy 
Act  of  1992 
GAG — 43, 

Docket  No.  GP95-3-000,  Railroad 
Commission  of  Texas.  Tight  Formation 
Area  Determination.  FERCTNo.  JD92- 
02505T  (Texas-15  Addition  3) 

CAG-44. 

Docket  No.  GP94-18-000,  State  of 
Louisiana  Office  of  Conservation — 
Geopressured  Brine  Gas  Well 
Determinations  (FERC  Nos.  JD94-04615, 
JD94-06209,  JD94-06208,  JD94-06207 
and  JD94-94-06206) 

CAG-45. 

Docket  No.  GP95-2-000,  Bureau  of  Land 
Management  (FERC  No.  JD94-03252T) 
CAG-46. 

Docket  No.  MG88-2-005,  Algonquin  Gas 
Transmission  Company 
Docket  No.  MG88-55-005,  Panhandle 
Eastern  Pipe  Line  Company 
Docket  No.  MG88-26-005,  Texas  Eastern 
Transmission  Corporation 
Docket  No.  MG88-54-004,  Trunkline  Gas 
Company 

Docket  No.  MG9U-3-003.  Trunkline  LNG 
Company 

Docket  No.  MG91-2-003,  Southwest  Gas 
Storage  Company 
CAG-47. 

Docket  No.  MG91-7-000,  Ozark  Gas 
Transmission  System 
GAG — 48. 

Docket  Nos.  CP91-1627-000  and  001, 
Tennessee  Gas  Pipeline  Company 
CAG — 49. 

Docket  Nos.  CP92-498-000  and  004, 
Trunkline  Gas  Company 
CAG-50. 


Docket  Nos.  CP93-57-002  and  CP92-189- 
002,  Superior  Offshore  Pipeline 
Company 
CAG-51. 

Docket  Nos.  CP93-79-003  and  005,  Mid 
Louisiana  Gas  Company  and  Fairbanks 
Gathering  Company 
CAG-52. 

Docket  No.  CP93— 326-001,  Eastern 
American  Energy  Corporation 
Docket  No.  CP93-328-()01,  Columbia  Gas 
Transmission  Corporation 
CAG-53. 

Docket  Nos.  CP94-36-001  and  003,  Arkla 
Gathering  Services  Company 
CAG-54. 

Docket  No.  CP94-59-004,  Cove  Point  LNG 
Limited  Partnership 

Docket  No.  CP94-57-003.  Columbia  LNG 
Corporation 
CAG-55.  , 

Docket  No.  CP94-147-001,  Williams 
Natural  Gas  Company 
Docket  No.  CP94-163-001,  Kansas  Gas 
Supply  Corporation 
CAG-56. 

Docket  No.  CP94-107-001,  Nor  Am  Gas 
Transmission  Company 
Docket  No.  CP94-201-001,  BCF  Gas,  Ltd. 
CAG-57. 

Docket  No.  CP94-207-001,  Southern 
California  Gas  Company 
CAG-58.  Omitted 
CAG-59.  Omitted 
CAG-60. 

Docket  No.  CP94-282-000,  Northwest 
Pipeline  Corporation 
CAG-61. 

Docket  Nos.  CP94-19-000  and  RS92-82- 
000,  Superior  Offshore  Pipeline 
Company 

Docket  No.  CP94-20-000,  Field  Gas 
Gathering  Inc. 

CAG-62. 

Docket  No.  CP94-804-000,  PetroCorp, 
Incorporated 
CAG-63. 

Docket  No.  CP94-808-000,  Shell  Gas 
Pipeline  Company  and  BP  Exploration  & 
Oil  Inc. 

CAG-64.  Omitted 
CAG-65. 

Docket  Nos.  CP90-1372-003,  CP90-1373- 
003,  CP90-1374-003  and  CP90-1375- 
003,  Altamont  Gas  Transmission 
Company 
CAG-66. 

Docket  Nos.  RP93-186-000,  001  and  002, 
Carnegie  Natural  Gas  Company 

Hydro  Agenda 
H-1. 

Resen'ed 

Electric  Agenda 
E-1. 

Docket  No.  TX94— 4-000,  Tex-La  Electric 
Cooperative  of  Texas,  Inc. 

Docket  No.  ER94-1385-000,  West  Texas 
Utilities  Company.  Request  for 
transmission  service  under  section  211 
of  the  Federal  Power  Act. 

E-2. 

Omitted 
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Oil  and  Gas  Agenda 

I.  Pipeline  Rate  Matters 
PR-1.  Omitted 

PR-2.  Omitted 

II.  Restructuring  Matters 
RS-1.  Reserved 

III.  Pipeline  Certificate  Matters 
PC-1.  Reserved 

Dated:  November  23, 1994. 

Lois  D.  Cashell, 

Secretary. 

IFR  Dor..  94-29448  Filed  11-25-94;  11:08 
am) 

BILLING  CODE  67i7-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
December  5, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reseiye  Board  Building,  C  Street 
entrance  betw'een  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1995  Federal  Reser\'e  Board 
officer  salary  structure  and  merit  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  25, 1994. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-29516  Filed  11-25-94;  3:19  pmj 
BILLING  CODE  6210-01-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  28,  December 
5, 12,  and  19, 1994. 


PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  28 

There  are  no  meetings  scheduled  for  the 
Week  of  November  28. 

Week  of  December  5 — Tentative 
Wednesday,  December  7 
10:00  a.m. 

Briefing  on  Pilot  Diagnostic  Evaluation 
Program  and  Use  of  Licensee  Self- 
Assessments  in  Inspections  (Public 
Meeting) 

(Contact:  1st  part  Ellis  Merschoff,  404- 
331-5179  and  2nd  part  Frank  Gillespie, 
301-504-1275) 

2:00  p.m. 

Briefing  on  Status  of  Reactor  Pressure 
Vessels  in  Commercial  Nuclear  Power 
Plants  (Public  Meeting) 

(Contact:  Brian  Sheron,  301-504-2722) 

Thursday,  December  8 
2:00  p.m. 

Briefing  on  Proposed  Rule — Revision  to 
Appendix  J  to  10  CFR  Part  50  (Public 
Meeting) 

(Contact:  Joseph  Murphy,  301-415-5670) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  12 — Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  12. 

Week  of  December  19 — Tentative 
Monday,  December  19 
10:00  a.m. 

DOE  Briefing  on  Status  of  High  Level 
Waste  Program  (Public  Meeting) 

Tuesday,  December  20 
10:00  a.m. 

Briefing  on  Progress  of  Design  Certification 
Review  and  Implementation  (Public 
Meeting) 

Wednesday,  December  21 
10:00  a.m. 

Briefing  by  International  Programs 
(Closed — Ex.  1) 

2:00  p.m. 


Briefing  by  Nuclear  Energy  Institute  (NEI) 
on  Their  Nuclear  Regulatory  Review 
Study  (Public  Meeting) 

3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meeting 
call  (Recording) — (301)  504-1292. 
CONfACT  PERSON  FOR  INFORMATION:  Dr. 
Andrew  Bates  (301)  504-1963. 

Dated:  November  23, 1994. 

Andrew  L.  Bates, 

Chief,  Operations  Branch,  Office  of  the 
Secretary. 

(FR  Doc.  94-29467  Filed  11-25-94;  8:45  am) 
BILLING  CODE  759<M)1-M 


PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors  Meeting 

ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  announces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 


DATE:  The  meeting  will  be  held 
Wednesday,  December  14, 1994,  at 
10:00  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation,  Suite  1220  North,  1331 
Pennsylvemia  Avenue,  NW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901, 
and  is  open  to  the  public. 

Dated:  November  22, 1994. 

Lester  M.  Hunkele  III, 

Executive  Director. 

(FR  Doc.  94-29503  Filed  11-25-94;  8:45  am] 
BILLING  CODE  763(H)1-M 


Tuesday 

November  29,  1994 


Part  II 

Department  of  the 
Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  5 

Rules,  Policies,  and  Procedures  for 
Corporate  Activities;  Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart5 

[Docket  No.  94-18] 

RIN1557-AB27 

Rules,  Policies,  and  Procedures  for 
Corporate  Activities 

agency:  Office  of  the  Comptroller  of  the 
Currencj’,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
revise  its  rules  governing  corporate 
applications  and  notices.  This  proposal 
is  another  component  of  the  OCC's 
Regulation  Review  Program  to  update 
and  streamline  OCC  regulations  and  to 
reduce  unnecessary  regulatory  costs  and 
other  burdens.  The  proposal  would 
extensively  revise  and  reorganize  the 
OCC’s  rules  for  national  bank  corporate 
activities.  The  purpose  of  the  proposal 
is  to  modernize  and  clarify  the  rules, 
reduce  regulatory  burden  in  connection 
wnth  national  bank  corporate  activities, 
and,  consistent  with  statutory 
requirements,  impose  regulatory 
requirements  only  where  needed  to 
address  safety  and  soundness  concerns 
or  accomplish  other  statutory' 
responsibilities  of  the  OCC. 

DATES:  Cormnents  must  be  received  by 
January  30, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
250  E  Street,  SW,  Washington,  DC 
20219,  Attention:  Docket  No.  94-18. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  E.  Feldstein,  Senior  Attorney, 
Legislative  and  Regulatory  Activities, 
(202)  874-5090;  Laurie  P.  Sears, 
Attorney,  Legislative  and  Regulatory, 
(202)  874-5090;  Jerome  Edelstein, 

Senior  Counsel,  Bank  Activities  and 
Structure,  (202)  874-5300;  Cheryl  A. 
Martin,  Senior  Licensing  Policy  and 
Systems  Analyst,  Licensing  Policy  and 
Systems  Division,  (202)  874-  5060. 

SUPPLEMENTARY  INFORMATION: 
Background 

Summary  of  Regulation  Review  Program 

The  OCC  is  proposing  comprehensive 
revisions  to  12  CFR  part  5  as  an 
important  component  of  its  Regulation 
Review  Program.  The  goal  of  the 
Program  is  to  review  all  of  the  OCC’s 
rules  and  to  eliminate  provisions  that  do 


not  contribute  signiHcantly  to 
maintaining  the  safety  and  soundness  of 
national  banks  or  to  accomplishing  the 
OCC’s  other  statutory  responsibilities. 
Another  goal  is  to  improve  clarity  and 
to  better  communicate  the  standards 
that  the  rules  intend  to  convey. 

The  proposed  revisions  to  part  5 
reduce  regulatory  burden  on  national 
banks  by  eliminating  many  regulatory 
requirements  that  are  neither  essential 
to  maintaining  the  safety  and  soundness 
of  national  banks  nor  needed  to 
accomplish  the  OCC’s  statutory 
responsibilities.  The  proposed  revisions 
also  simplify  and  clarify  the  OCC’s 
corporate  application  procedures  and 
standards. 

Discussion 

The  proposed  revisions  modernize  the 
rules  in  part  5  and  further  the  goals  of 
the  OCC’s  Regulation  Review  Program. 

In  order  to  make  part  5  more  accessible 
and  comprehensive,  the  proposal 
restructures  many  sections  and  updates 
others  by  incorporating  interpretive 
rulings  and  significant  OCC  interpretive 
positions. 

More  importantly,  the  proposal 
incorporates  a  major  OCC  initiative  that 
fundamentally  restructures  its  basic 
approach  to  the  corporate  application 
process.  The  proposal  provides  for  a 
new  expedited  review  procedure  for 
many  types  of  applications  submitted  by 
healthy,  well-managed  banks  which 
should  entail  low  levels  of  risk.  This 
new  approach  will  enable  the  OCC  to 
focus  its  resources  on  applications  that 
do  not  fall  within  the  new  expedited 
review  procedure  and  are  therefore 
more  Ukely  to  present  the  greatest  risk 
to  safety  and  soundness  or  compliance 
concerns— either  because  of  the  nature 
of  the  activity  the  bank  proposes  to 
conduct,  or  the  particular  bank 
proposing  to  imdertake  the  activity. 

Tne  proposal  also  relocates  provisions 
relating  to  applications  of  Federal 
branches  and  agencies,  §§  5.23,  5.25, 
5.41,  and  5.43,  to  part  28  to  consolidate 
all  of  the  regulations  concerning  Federal 
branches  and  agencies  and  international 
activities  of  national  banks  in  one 
international  regulation.  The  CXX)  will 
make  a  final  decision  on  the  proper 
placement  of  those  provisions  during  its 
review  of  12  CFR  parts  20  and  28.  If  the 
OCC  relocates  these  provisions  relating 
to  applications  of  Federal  l»anches  and 
agencies  the  OCC  will  include  new 
sections  in  part  5  directing  readers  to 
their  locations. 

The  OCC  invites  comment  on  the 
advisability  of  relocating  these 
provisions. 

The  discussion  below  identifies  and 
explains  signihcant  proposed  changes  to 


part  5.  The  OCC  requests  general 
comments  on  all  aspects  of  the  proposed 
regulation  as  well  as  specific  comments 
on  major  changes  in  the  rules. 

The  OCC  also  welcomes  any 
additional  comments  relevant  to  this 
proposal.  A  derivation  table  comparing 
the  sections  of  proposed  part  5  to  those 
of  the  current  part  5  follows  this  section 
of  the  preamble. 

Scope  (§5.1) 

The  proposal  clarifies  the  purpose  of 
part  5  by  eliminating  unnecessary 
language.  Information  in  current  §  5.1(b) 
concerning  filings  for  corporate 
activities  and  other  transactions  is 
transferred  to  more  appropriate 
sections — §  5.3 — Definitions,  and  §  5.4 — 
Filing  required. 

Rules  of  General  Applicability  (§  5.2) 

The  proposal  consolidates  some  rules 
of  general  applicability  for  part  5  in  this 
section  rather  than  repeating  them 
throughout  the  part.  'The  proposal  also 
relocates  the  definitions  to  a  separate 
section,  §  5.3. 

The  proposal  transfers  the 
Information  regarding  denials  to 
§  5.13 — Decisions.  The  proposal  moves 
the  reference  to  the  “Comptroller’s 
Manual  for  Corporate  Activities’’ 
(Manual),  currently  located  in  §  5.14 — 
Forms,  to  this  section,  highlighting  the 
Manual  as  an  additional  source  of 
guidance. 

Delegations  (Current  §5.3) 

The  proposal  removes  the  current 
§  5.3 — Delegations.  The  Comptroller  is 
given  the  authority  to  delegate  in  12 
U.S.C.  4a  and  does  so,  as  appropriate,  by 
order.  A  regulatory  delegation  is  not 
necessary. 

Definitions  (Proposed  §  5.3) 

The  proposal  moves  definitions 
currently  located  throughout  the  part  to 
a  separate  section.  The  proposal  adds 
new  definitions  to  clarify  the  part 
generally,  and  updates  existing 
definitions  to  make  them  more  accurate 
and  precise. 

The  proposal  includes  a  new 
definition,  “eligible  bank,’’  that  is  the 
basis  for  a  new  system  of  expedited 
approvals.  Specifically,  “eligible  banks” 
submitting  filings  for  branches, 
corporate  reorganizations,  operating 
subsidiaries  to  engage  in  certain 
activities,  bank  service  corporations, 
changes  in  permanent  capital,  fiduciary 
powers,  and  various  office  relocations 
will  qualify  to  use  the  expedited 
approval  process. 

Under  the  proposal,  an  “eligible 
bank”  is  a  national  bank  that  is  well 
capitalized,  has  rating  of  1  or  2  under 


H 
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the  Uniform  Financial  Institutions 
.Rating  System  (CAMEL),  has  a 
Community  Reinvestment  Act  (CRA) 
rating  of  “Outstanding”  or 
“Satisfactory,”  and  is  not  subject  to  a 
cease  emd  desist  order,  consent  order, 
formal  written  agreement  or  Prompt 
Corrective  Action  directive,  (or,  if 
subject  to  any  such  order,  agreement  or 
directive,  is  informed  in  writing  by  the 
OCC  that  the  bank  may  be  treated  as  an 
“eligible  bank”  for  purposes  of  this 
part). 

The  OCC  requests  comment  on 
whether  the  components  of  the 
definition  of  “eligible  bank”  are  the 
appropriate  criteria  for  this  purpose. 

The  proposal  adds  a  new  definition, 
“short-distance  relocation,”  used  in 
connection  with  both  branch  and  main 
office  relocations.  The  proposal  also 
includes  a  definition  for  “capital  and 
surplus”  that  conforms  to  the  definition 
the  OCC  proposes  to  use  in  other  OCC 
regulations.  See  59  FR  6593,  Feb.  11, 
1994. 

Filings  Required  (§5.4) 

The  proposal  clarifies  the  basic  filing 
requirements  and  refers  to  12  CFR  4.1a 
for  appropriate  addresses.  Instructions 
on  filings  for  multinational  banks  are 
transferred  ft-om  current  §  5.1  to  this 
section.  Under  the  proposal,  upon  the 
applicant’s  request,  the  OCC  may  accept 
the  application  forms  submitted  by  the 
applicant  to  another  Federal  agency  if  it 
covers  the  proposed  action  and  contains 
substantially  the  same  information  that 
the  OCC  would  require.  In  such  case, 
the  OCC  may  require  supplemental 
information.  The  proposal  also  advises 
applicants  that  copies  of  sample 
corporate  application  forms  are 
available  in  the  Manual. 

The  proposal  also  removes  the 
requirement  in  certain  sections  that 
applications  must  be  hand  delivered,  or 
mailed,  return  receipt  requested. 

Fees  (§5.5) 

The  proposal  removes  unnecessary 
information  from  this  section,  such  as 
procedures  for  determining  the  fee 
schedule.  Readers  are  referred  to  12  CFR 
8.8,  regarding  the  Comptroller  of  the 
Currency’s  fees. 

In  association  with  the  proposed 
expedited  approvals  for  eligible  banks 
and  other  revisions  of  part  5,  the  OCC 
anticipates  making  adjustments  to  its  fee 
structure. 

Pre-Filing  Matings  (§  5.6) 

This  section  currently  is  reserved,  and 
the  proposal  removes  it. 


Investigation,  Evaluation,  and  Required 
Information  (§5.7) 

The  proposal  clarifies  and  condenses 
the  relevant  information  and 
incorporates  the  fee  provision 
pertaining  to  investigations  currently 
located  in  §  5.5(c). 

Public  Notice  (§  5.8) 

The  proposal  clarifies  the  current 
general  public  notice  requirement  that 
an  applicant  publish  a  public  notice  in 
a  newspaper  widely  available  in  each 
area  in  which  the  applicant  proposes  to 
engage  in  a  new  or  expanded  activity.  If 
one  newspaper  is  widely  available  in 
the  multiple  areas  that  an  applicant 
proposes  to  engage  in  a  new  or 
expanded  activity,  the  applicant  need 
only  publish  a  notice  in  that  one 
newspaper.  This  public  notice 
requirement  applies  to  filings  to  charter 
a  national  bemk,  establish  a  branch, 
relocate  a  branch,  and  relocate  a  main 
office.  Certain  other  sections  are  subject 
to  statutory  public  notice  requirements. 

In  any  case  presenting  significant  and 
novel  policy,  supervisory,  or  legal 
issues,  the  OCC  may  require  a  public 
notice  process  for  applications  for 
which  the  OCC  does  not  generally 
require  public  notice.  The  OCC  may  also 
determine  that  public  notice  in  addition 
to  the  notice  otherwise  required  is 
needed.  In  these  situations,  the  OCC 
will  determine  the  form  and  extent  of 
the  public  notice  (e.g.,  publication  in  an 
appropriate  newspaper,  in  the  Federal 
Register,  or  the  OCC  “Weekly 
Bulletin”).  The  OCC  will  determine 
what  is  appropriate  based  on  the  type  of 
filing  and  the  issue  presented  in  order 
to  provide  effective  public  notice 
without  creating  undue  delay. 

The  proposal  also  adds  several 
provisions  that  reduce  regulatory 
burden.  For  example,  the  proposal 
allows  the  publication  of  a  single  notice 
to  serve  as  sufficient  notice  for  two  or 
more  fihngs.  The  proposal  also  permits 
the  OCC  to  accept  a  notice  published  by 
an  applicant  for  another  banking  agency 
in  lieu  of  the  public  notice  requirements 
of  part  5,  provided  that  the  scope  and 
content  of  the  other  public  notice  are 
comparable  to  what  the  OCC  otherwise 
would  have  required.  Finally,  the 
proposal  removes  an  unnecessary 
paragraph  regarding  notification  of  state 
banking  officials. 

Public  Availability  (§5.9) 

The  proposal  condenses  this  section 
to  reflect  the  current  OCC  practice  for 
granting  requests  for  information  on 
particular  filings.  Requests  for  public 
information  should  be  in  writing.  The 
OCC  may  deem  information  confidential 


and  withhold  it  from  the  public  file  on 
its  own  accord  or  upon  the  request  of 
the  applicant  or  person  submitting  the 
information. 

Written  Comments  and  Hearing 
Requests  (§5.10) 

The  proposal  reorganizes  this  section, 
removes  unnecessary  or  repetitive 
information,  and  clarifies  the  essential 
material.  The  proposal  amends  and 
transfers  the  paragraph  regarding 
transcripts  to  §  5.11 — Hearings. 

The  paragraph  on  comments  and 
extensions  of  Ae  comment  period  has 
been  consolidated  in  paragraph  (b)  of 
this  section.  The  proposal  clearly 
establishes  the  period  of  time  during 
which  interested  parties  may  submit 
comments  and  be  assured  that  the  OCC 
will  consider  their  comments  in 
deciding  an  application.  As  a  general 
rule,  the  OCC  considers  any  comment  it 
receives  prior  to  making  its  decision. 

The  proposal  includes  a  provision 
allowing  the  OCC  to  extend  the 
comment  period  if  the  applicant  fails  to 
file  all  required  supporting  data  in  time 
to  permit  review  by  interested  persons, 
if  any  person  requesting  an  extension  of 
time  provides  adequate  justification,  or 
if  the  OCC  determines  that  other 
extenuating  circumstances  exist.  The 
proposal  removes  the  provision  in  the 
current  regulation,  §  5.10(c),  that 
automatically  grants  a  14-day  extension 
of  the  comment  period  to  individuals 
whose  request  for  a  hearing  has  been 
denied. 

Hearings  (§5.11) 

The  proposal  reorganizes  and 
streamlines  this  section.  The  pertinent 
background  information  regarding 
hearings  that  the  proposal  removes  from 
this  section  can  be  found  in  the  Manual. 
Under  the  proposal  the  person 
requesting  a  hearing  would  no  longer 
bear  the  cost  of  the  hearing  room  or  the 
OCC’s  transcripts.  The  person 
requesting  the  hearing  would  continue 
to  assume  the  cost  of  one  copy  of  the 
transcript  for  his  or  her  use.  Although 
the  proposal  contains  no  statement 
concerning  the  waiver  of  this  cost,  the 
OCC’s  position  is  unchanged;  requests 
for  waivers  of  this  cost  will  be 
considered  on  a  case-by-case  basis.  The 
proposal  also  transfers  the  paragraph 
regarding  hearing  transcripts  from  §  5.10 
to  this  section.  Finally,  it  clarifies  that 
hearings  under  this  section  are  not 
subject  to  formal  adjudicatory 
requirements  or  the  Federal  Rules  of 
Evidence. 

Computation  of  Time  (§5.12) 

The  proposal  makes  no  substantive 
changes  to  this  section. 
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Decisions  (§5.13) 

The  proposal  reorganizes  and  clarifies 
the  various  types  of  OCC  decisions  on 
filings.  The  proposal  simplifies  the 
section  by  discussing  in  discrete 
paragraphs  the  various  options  available 
to  the  OCC  in  addition  to  ordinary 
approval  (i.e.,  conditional  approval, 
expedited  approval,  and  denials).  It  also 
clarifies  that  in  making  a  decision  on 
any  application  under  this  part,  the  OCC 
may  consider  the  activities,  resources, 
or  condition  of  affiliates  of  the  applicant 
when  they  reflect  on  or  affect  the 
applicant. 

The  proposal  explains  that  the  OCC 
grants  eligible  banks  expedited  approval 
for  certain  filings  and  clarifies  the 
circumstances  under  which  the  OCC 
may  determine  that  an  eligible  bank 
may  not  be  granted  expedited  approval. 
The  OCC  may  decide  not  to  process  an 
application  under  the  expedited 
approval  procedures  if  the  OCC 
concludes  that  the  filing  or  an  adverse 
public  conunent  receiv^  prior  to  the 
OCC’s  decision  presents  significant 
supervisory,  CRA  (if  applicable),  or 
compliance  concerns,  or  raises 
significant  legal  or  policy  issues. 

Adverse  comments  that  do  not  raise 
those  concerns,  or  that  are  frivolous, 
filed  for  competitive  reasons,  filed 
primarily  to  delay  action  on  the  filing, 
or  that  raise  negative  CRA  issues  that 
already  have  been  resolved  between  the 
commenter  and  the  applicant  will  not 
prevent  an  eligible  baidt’s  application 
from  processing  under  the  expedited 
approval  process. 

The  proposal  sets  forth  the 
circumstances  under  which  the  OCC 
will  reconsider  a  decision  it  has  made 
on  a  filing  and  consolidates  the 
paragraph  regarding  OCC 
reconsideration  of  applications.  Persons 
seeking  review  of  a  final  determination 
by  the  OCC  may  also  appeal  to  the  OCC 
Ombudsman  using  the  procedures 
detailed  in  Banking  Circular  272. 

The  proposal  adds  a  provision 
explaining  that  the  OCC  does  not 
generally  grant  a  national  bank  an 
extension  of  time  to  commence  a 
corpvorate  activity  once  approved  by  the 
OCC.  It  also  expands  upon  the  provision 
regarding  the  OCC’s  power  to  nullify  or 
void  a  decision.  Under  the  revised 
provision,  the  OCC  may  nullify  any 
decision  if  there  is  a  material 
misrepresentation  or  omission  in  the 
underlying  filing.  Also,  the  OCC  may 
nullify  any  decision  on  a  filing  that  is 
contrary  to  law,  regulation,  or  OCC 
policy,  or  that  was  granted  due  to  a 
clerical  or  administrative  error  or  a 
material  mistake  of  law  or  fact. 


Forms  (§  5.14) 

The  proposal  removes  this  section 
because  the  proposal  transfers  this 
information  to  revised  §  5.2. 

Organizing  a  Bank  (§  5.20) 

The  proposal  clarifies,  streamlines, 
and  reorganizes  this  section  to  provide 
better  continuity,  eliminate  repetition, 
and  focus  on  issues  important  to  charter 
applications.  It  also  incorporates  and 
consolidates  current  provisions 
regarding  national  banks  that  limit  their 
activities  to  special  purposes,  such  as 
national  banks  limited  to  trust  powers 
and  bankers’  banks,  presently  found  in 
§§  5.22  and  5.27,  respectively. 

The  proposal  adds  a  “licensing” 
paragraph  to  summarize  the  basic 
requirements  for  obtaining  a  national 
bank  charter  from  the  OCC.  The 
proposal  amends  the  “scope”  paragraph 
to  describe  the  contents  of  the  section. 

It  adds  a  “definitions”  paragraph,  with 
some  definitions  based  on  current 
provisions  and  some  new  definitions  to 
assist  the  reader.  In  particular,  the 
definition  of  “bankers’  bank”  is  revised 
to  reflect  changes  to  that  definition 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (the  Riegle 
Act).  The  proposal  also  streamlines  the 
“policy”  paragraph  to  provide 
appropriate  guidance  without 
unnecessary  repetition. 

The  proposal  maintains  the  OCC’s 
right,  as  a  condition  of  charter  approval, 
to  object  to  and  preclude  the  hiring  of 
any  officer  for  two,  years  following  a 
bank’s  commencement  of  business.  It 
also  clarifies  that,  consistent  with  the 
OCC’s  practice,  this  right  extends  to 
national  bank  directors.  The  OCC 
reiterates  its  view  that  it  does  not 
believe  that  Congress  in  enacting  section 
914  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA)  intended  to  displace  or 
supersede  the  OCC’s  longstanding 
authority  under  the  National  Bank  Act’s 
chartering  provisions  to  require  prior 
review  of  proposed  changes  in  officers 
emd  directors  for  two  years  as  a 
condition  to  granting  a  charter. 

In  response  to  section  308  of  FIRREA 
the  proposal  specifically  states  that  the 
OCC  approves  proposals  to  establish 
minority  institutions  that  have  a 
reasonable  chance  of  success  and  that 
will  be  operated  in  a  safe  and  sound 
manner.  This  provision  demonstrates 
that  the  OCC  proactively  promotes  and 
encourages  creation  of  new  minority 
depository  institutions. 

The  proposal  removes  the  list  of 
additional  factors,  derived  from  12 
U.S.C.  1816  (regarding  insurance  of 


accounts  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)),  to  be 
considered  in  deciding  an  application 
for  a  charter.  Consideration  of  these 
factors  by  the  OCC  is  no  longer  a  legal 
requirement  and  is,  therefore, 
discretional^. 

Because  the  rules  of  general 
applicability  in  subpart  A  of  part  5 
describe  the  various  types  of  decisions 
that  the  OCC  may  reach,  and  the 
grounds  for  denial  and  notification,  the 
proposal  removes  similar  language  from 
this  section. 

In  the  paragraph  on  bankers’  banks, 
the  proposal  clarifies  that  the  OCC  may 
waive  certain  requirements,  but  not 
specific  statutory  requirements  for 
bankers’  banks. 

Organization  of  an  Interim  National 
Bank  (§5.21) 

The  proposal  removes  this  section 
and  incorporates  the  relevant 
information  into  §5.33 — Business 
combinations,  thus  placing  the  interim 
bank  rules  together  with  the  rules  for 
the  business  combinations  in  which 
interims  are  used. 


The  proposal  removes  this  seclion 
and  incorporates  any  necessary 
information  from  this  section  in  §  5.20. 

Establishment  of  an  Initial  Federal 
Branch  (Including  a  Limited  Federal 
Branch)  and  a  Federal  Agency  of  a 
Foreign  Bank  (§5.23) 

The  proposal  relocates  to  12  CFR  part 
28  provisions  relating  to  applications  of 
Federal  branches  and  agencies. 

Conversion  (§5.24) 

The  proposal  reorganizes  and 
streamlines  this  section.  It  clarifies  the 
types  of  entities  that  may  convert  to 
national  bank  charters  under  12  U.S.C. 
35,  encompassing  state  banks  (including 
“state  banks”  as  defined  in  12  U.S.C. 
214(a))  and  Federal  thrifts,  and  includes 
procedures  for  conversion  from  a 
national  bank  charter  to  another  form  r)f 
charter. 

The  proposal  provides  explicit 
procedures  for  converting  to  a  national 
bank  charter.  The  proposal  explains  that 
institutions  converting  to  a  national 
bank  charter  must  identify  all 
subsidiaries  that  the  institution  will 
retain  following  the  conversion  and 
provide  information  and  analysis  of  the 
activities  of  the  subsidiaries  as  would  be 
required  under  §  5.34 — Operating 
subsidiaries.  The  proposal  also  requires 
institutions  to  identify  nonffonforming 
assets,  subsidiaries,  and  activities,  and 
to  describe  plans  for  their  retention  or 


Organization  of  a  National  Bank 
Limited  to  Trust  Powers  (§  5.22) 
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divestiture.  The  proposal  also  araeikis 
the  section  to  cl^fy  that  the  OCCoan 
approve  retention  of  nonconfbnaing 
assets  and  related  activities. 

The  proposal  uses  more  specific  and 
precise  language  than  the  current  rule  in 
order  to  clarify  requirements.  It  changes 
the  references  from  “state  law”  to 
“applicable  state  law”  to  recognize  that 
state  law  does  not  apply  to  the 
conversion  of  a  Federal  savings 
association  to  a  national  bank.  In  the 
current  part  5,  the  term  “bank”  is  used 
in  a  generic  sense.  The  proposal  uses 
the  specihc  terms  for  the  hnancial 
institution  referenced  (i.e.,  “state  baok,” 
“Federal  savings  association”)  to 
indicate  more  acciirately  the  type  of 
entity  involved  in  the  conversions 
described  in  this  section.  Also,  for  the 
purpose  of  a  national  bank  converting  to 
a  state  bank,  the  proposal  refers 
specifically  to  “a  state  bank  within  the 
meaning  of  12  U.S.C.  214(a).”  The  law 
at  12  U.S.C  214a  governs  the 
conversion  of  a  national  bank  to  a  state 
bank.  The  proposal  also  provides  that  a 
bank's  status  as  a  national  bank  is 
terminated  up)on  completion  of  the 
requirements  of  12  U.SrC.  214a  and 
upon  receipt  by  the  appropriate  district 
office  of  the  bank’s  national  bank 
charter  (or  a  copy  thereof)  in  connection 
with  the  consummation  of  the 
transaction. 

The  proposal  adds  a  new  provision  to 
allow  for  fire  conversion  of  a  national 
bank  to  a  Federal  savings  association 
under  the  same  requirejnents  and 
procedures  that  govern  a  national  bank’s 
conversion  to  a  state  bank  or  state  thrift 
charter  as  set  forth  in  12  U.S.C.  214a 
and  214c.  Forthis  purpose,  references 
in  those  sections  to  the  “law  of  the 
state”  and  “any  state  authority”  mean 
“laws  and  regulations  governing  Federal 
savings  associations”  and  "Office  of 
Thrift  Supervision,”  respectively.  'This 
change  provides  parallel  treatment  for 
all  types  of  charter  conversions  and 
recognizes  that  a  national  bank  can  shift 
to  a  thrift  charter  through  multi-step 
transactions  such  as  a  combination  with 
an  interim  or  newly  established  thrift. 
The  regulation,  however,  does  not 
address  issues  that  arise  as  a  result  of 
the  insurance  conversion  moratorium  or 
the  ability  of  a  national  bank  insured  by 
the  Bank  Insurance  Fund  to  convert  into 
a  savings  association  or  to  be  acquired 
by  an  interim  savings  association 
insured  by  the  Savings  Association 
Insurance  Fund. 

The  proposal  removes  the  specific  list 
of  factors  fiiat  the  fXX^  considers  in 
assessing  its  supervisory  concerns  with 
a  charter  conversion  because  the  list  is 
unnecessary  in  li^t  of  the  denial 
criteria  contained  in  sut^rt  A  of  part 
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5.  The  prc^osal  also  adds  a  reference  to 
the  significance  ^of  outstanding 
supervisory  sanctions  on  an  application 
for  conversion. 

Application  for  Conversion  of  a  Branch 
or  Agency  Cperated  by  a  Foreign  Bank 
or  a  Commercial  Lending  Company 
Controlled  by  a  Foreign  Bank  into  a 
Federal  Branch  or  a  Federal  Agency 
(§5.25) 

The  proposal  relocates  provisions 
relating  to  applications  of  Federal 
branches  and  agencies  to  part  28. 

Fiduciary  Powers  (§  5.26) 

The  proposal  reorganizes  this  section 
and  states  in  a  clear  and  succinct 
maimer  the  XXXU’s  policies  and 
procedures  for  allowing  a  national  bank 
to  exercise  fiduciary  powers.  To 
exercise  fiduciary  powers,  a  national 
bank  must  submit  an  application  and 
obtain  prior  approval  tom  the  OCC.  An 
eligible  bank’s  application  is  deemed 
approved  by  the  OCC  as  of  fi>e  30th  day 
following  the  OCC’s  receipt  of  the  filing 
unless  tlm  OCC  notifies  the  applicant 
that  the  bank  is  not  eligible  for 
expedited  approval  imder  the  standards 
of  §  5.13(a)(2). 

The  proposal  sets  forth  those 
circumstances  in  which  a  separate 
application  for  fiduciary  powers  tinder 
the  procedures  of  §  5.26  is  required.  A 
separate  explication  to  exercise 
fiduciary  powers  is  not  required  when: 
(1)  one  or  more  national  banks  merge  or 
consolidate  with  a  national  bank  with 
fiduciaiy  powers,  f2)  a  national  bank 
with  fiduciary  powers  merges  or 
consolidates  with  a  state  ba^  without 
fiduciary  powers,  or  (3)  an  applicant 
applies  for  a  charter  for  a  national  bank 
limited  to  fiduciary  activities. 

Organization  of  a  National  Bankers’ 
Bank  (§5.27) 

The  proposal  moves  this  section  into 
§  5.20  to  consolidate  the  information 
regarding  organization  of  national  banks 
into  one  section. 

Establishment,  Acquisition  and 
Relocation  of  Branches  (§5.30) 

The  proposal  restructures  this  section 
to  improve  clarity  and  provide  less 
burdensome  procedures.  The  “scope” 
paragraph  makes  clear  that  §  5.30 
applies  to  both  the  establishment  of  new 
branches  and  the  relocation  of  existing 
branches.  It  also  clarifies  that  the 
procedures  for  branches  established  as  a 
result  of  acquisitions  are  located  in  this 
section,  while  the  standards  for  such 
acquisitions  are  found  in  §  5.33 — 
Business  combinations. 

The  proposal  incorporates  into  this 
section  the  pertinent  provisions  of 
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§  5.31 ,  concerning  the  establishment  of 
an  “automatic  tefier  machine”  (ATM). 

In  keeping  with  the  OCC’s  goal  of 
simplifying  the  r^platory  text,  where 
appropriate,  the  propc^  adopxts  the 
recognized  term  ATM,  rather  dian  the 
term  “customer-bank  communications 
terminal”  (CBCT),  which  is  used  in  the 
currmzt  regulation. 

The  proposal  revises  the  definition  of 
"branch”  to  reflect  case  law  by 
incorporating  the  concept  that  a  facility, 
to  be  considered  a  branch,  must  be 
“established"  by  a  national  bank. 
Specifically,  the  regulation  provides 
that  an  A'TM,  or  other  unstaiffed  facility, 
that  is  “not  owned  or  rented"  by  the 
bank  is  not  “established"  by  the  bank 
and,  thus,  is  not  a  branch  of  the  bank. 
The  OCC  will  consider  what  constitutes 
“establishment"  in  other  contexts  on  a 
case-by-case  basis. 

The  proposal  also  incorporate  case 
law  and  OCC  precedent  that  a  bank- 
owned  facility  that  does  not  provide  a 
means  to  attract  customers  to  the  bank 
is  not  a  branch.  An  example  is  a  facifity 
where  members  of  the  pitolic  have  no 
in-person  ccmtacit  such  as  a  back  ofiice 
facility  that  receives  deposits  only 
throu^  the  mail.  Another  such  f^fity 
is  one  that  does  not  provide  services  to 
attract  bank  customers  because  the 
facility  is  generally  available  to 
customers  of  other  banks  who  may 
receive  substantially  similar  services 
pertaining  to  their  accounts  at  other 
banks  on  substantiaily  similar  terms. 
This  definition  cxxuld  include  an  AIM 
that,  because  of  its  linkage  to  a  network, 
is  generally  accessible  by  customers  of 
other  banks  on  a  cxxmparable  basis. 

The  proposal  clarifies  the  abdlity^of  a 
national  bank  to  submit  a  single 
application  when  requesting  approval 
for  multiple  ATM  branches,  other 
branches  that  are  not  permanently 
staffed  (e.g.,  drop  boxes),  and  messenger 
service  branches  that  will  serve  the 
same  general  geographic  area.  Similarly, 
the  proposal  requires  only  one 
application  when  a  national  bank  ioiatiy 
establishes  a  branch  with  other 
depository  institutions.  In  that  case,  the 
bank  that  submits  the  application  must 
act  as  the  agent  for  all  national  banks  in 
the  poup. 

The  proposal  expedites  approval  of 
branch  applications.  Under  a  new 
provision  that  makes  expedited 
approval  available  for  eligible  banks, 
applications  are  approved  as  of  the 
seventh  day  after  the  close  of  the 
comment  period,  unless  the  OCC 
notifies  the  applicant  prior  to  that  time 
that  the  fihng  is  not  eligible  for 
expedited  treatn^nt  under  the  standards 
of  §  5.13(a)(2).  The  approval  follows 
seven  days  after  die  close  cxf  the 
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comment  period  to  allow  the  OCC  time 
to  consider  comments  received.  In 
addition,  applications  to  engage  in  a 
short-distance  relocation  of  a  branch  are 
accelerated  by  using  a  ten-day  comment 
period,  rather  than  a  30-day  period. 

The  OCC  requests  comment  on 
whether  it  would  be  appropriate  to  use 
a  shortened  comment  period  or  another 
form  of  expedited  processing  with 
respect  to  other  types  of  branch 
applications. 

The  OCC  specifically  requests 
comment  on  whether  some  form  of 
streamlined  approach  would  be 
appropriate  for  the  establishment  of 
temporary  branch  facilities,  such  as 
those  that  may  only  open  for  a  limited 
number  of  days  each  semester  at  an 
institution  of  higher  education,  or  in 
circumstances  where  facilities  are  not 
subject  to  state-imposed  approval 
requirements. 

The  proposal  also  clarifies  that  a 
public  notice  of  an  application  for  a 
mobile  branch  must  be  published  in 
each  area  where  the  bremch  will  be 
operated,  but  that  specific  sites  need  not 
be  identified.  The  proposal  removes  the 
current  requirement  that  the  applicant 
indicate  its  intentions  to  vary  the 
lending  policies,  procedures,  or  services 
at  a  proposed  branch  location.  Instead, 
the  OCC  will  request  this  information  in 
connection  with  the  application  form. 

The  proposal  also  amends  this  section 
to  incorporate  the  new  standards  and 
requirements  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Riegle-Neal  Act) 
that  apply  when  a  national  bank 
establishes  a  de  novo  branch  in  a  state 
other  than  the  bank’s  home  state  or  a 
state  in  which  the  bank  already  has  a 
branch.  These  requirements  generally 
include  compliance  with  certain  non- 
discriminatory  state  fifing  requirements 
and  applicable  community  reinvestment 
laws.  The  OCC  also  may  only  approve 
an  application  to  establish  such  a  de 
novo  branch  if  the  bank  establishing  the 
branch  is  adequately  capitalized  and 
adequately  managed. 

The  OCC  may  approve  an  application 
to  establish  a  de  novo  branch  under  the 
Riegle-Neal  Act  only  if  the  state  in 
which  the  bank  proposes  to  establish 
the  branch  expressly  permits  such 
transactions. 

Business  Combinations  (§5.33) 

The  proposal  substantially 
reorganizes,  condenses,  and  simplifies 
this  section.  The  proposal  uses  the  term 
“business  combination,”  rather  than 
“merger,”  in  order  to  avoid  confusion 
on  specific  transactions.  The  pertinent 
information  regarding  interim  banks 
'  from  current  §§  5.20  and  5.21  is 


incorporated  into  §  5.33.  The  proposal 
also  clarifies  that  the  section  covers 
transactions  involving  uninsured 
institutions. 

The  proposal  provides  for  expedited 
approval  of  certain  corporate 
reorganizations.  Under  the  proposal, 
holding  companies  may  merge  certain 
subsidiary  banks  under  an  expedited 
approval  process.  Expedited  review  is 
also  provided  for  the  merger  of  an 
eligible  bank  with  aii  interim  bank  in 
connection  with  the  bank’s  creation  of 
a  new  holding  company. 

The  proposal  replaces  the  discussion 
of  the  Quick  Check  Merger  Screen  with 
a  reference  to  the  expedited  competitive 
analysis  available  in  the  Manual.  The 
proposal  also  revises  the  “adequacy  of 
disclosure”  paragraph  by  removing  the 
requirement  that  unregistered  banks 
prepare  proxy  and  information 
statements  in  conformance  with  the 
detailed  rules  of  the  Securities  Exchange 
Commission  for  registered  corporations. 
Proxy  and  information  statements  used 
by  unregistered  banks  remain  subject  to 
securities  law  antifraud  standards. 

Finally,  the  proposal  adopts  the 
procedures  of  12  U.S.C.  214a,  214c,  215, 
and  215a  as  procedures  for 
combinations  between  national  banks 
and  Federal  savings  associations,  with 
appropriate  exceptions  to  conform  the 
style  of  the  Federal  thrift  acquisition 
regulation  with  the  rest  of  §  5.33  and 
part  5.  In  addition,  similar  to  the 
treatment  of  conversions,  references  in 
§§  214a  or  214c  to  the  “law  of  the  state” 
and  “any  state  authority”  mean  “the 
laws  and  regulations  governing  Federal 
savings  associations,”  and  “Office  of 
Thrift  Supervision,”  respectively. 

The  proposal  also  revises  this  section 
to  reflect  certain  provisions  of  the 
Riegle-Neal  Act  regarding  interstate 
business  combinations.  These 
provisions  will  be  effective  in  states  that 
elect  by  statute  to  permit  interstate 
business  combinations.  Even  if  a  state 
does  not  adopt  a  statute  permitting  an 
interstate  business  combination,  a 
business  combination  involving  the 
acquisition  of  all  or  substantially  all  of 
a  bank  through  a  merger,  consolidation, 
or  purchase  and  assumption  transaction 
will  be  permissible  in  all  states  as  of 
June  1, 1997,  except  if  a  state  adopts  a 
statute  prior  to  that  date  expressly 
prohibiting  these  combinations. 
However,  a  business  combination 
involving  the  acquisition  of  a  branch, 
without  also  acquiring  the  bank  must  be 
permitted  by  state  law  even  if  the 
transaction  is  to  occur  after  June  1, 

1997. 

In  reviewing  an  application  for  an 
interstate  business  combination  under 
the  Riegle-Neal  Act,  the  OCC  must 


consider,  among  other  things, 
compliance  with  state  requirements 
relating  to  the  minimum  number  of 
years  that  a  bank  to  be  acquired  must  be 
in  existence,  state  fifing  requirements, 
applicable  community  reinvestment 
laws,  the  capitalization  of  each  bank 
involved,  and  management  of  the 
resulting  bank.  In  addition,  the  OCC 
may  not  approve  a  combination  that, 
upon  consummation,  results  in  a  bank  • 
that  exceeds  certain  limits  on  the 
amount  of  deposits  held  by  its 
depositors.  Business  combinations 
involving  banks  in  default  or  in  danger 
of  default  or  with  respect  to  which  the 
FDIC  provides  assistance  under  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act,  12  U.S.C.  1823(c),  are  not  subject  to 
certain  of  these  requirements  including,, 
among  others,  minimum  age  laws  and 
deposit  limits.  Such  transactions  can 
occur  notwithstanding  adoption  by  a 
state  of  a  statute  expressly  prohibiting 
interstate  branching. 

Under  the  Riegle-Neal  Act,  the 
resulting  national  bank  may,  subject  to 
OCC  approval,  retain  and  operate  as  a 
main  office  or  a  branch,  any  office  that 
.  any  bank  involved  in  an  interstate 
merger  transaction  was  operating  as  a 
main  office  or  a  branch  immediately 
before  the  merger  transaction.  A 
resulting  national  bank  also  may, 
following  consummation  of  the 
transaction,  establish,  acquire,  or 
operate  additional  branches  at  any 
location  where  any  bank  involved  in  the 
transaction  could  have  established, 
acquired,  or  operated  a  branch  under 
applicable  Federal  or  state  law  if  such 
bank  had  not  been  a  party  to  the 
transaction. 

Operating  Subsidiaries  (§5.34) 

In  order  to  minimize  regulatory 
burden  with  respect  to  low-risk 
activities,  the  proposal  establishes  three 
categories  of  procedures  to  establish  or 
acquire  an  operating  subsidiary  or  to 
commence  a  new  activity  in  an 
operating  subsidiary.  The  proposal 
includes  an  after-the-fact  notice 
procedure,  an  expedited  review 
procedure  for  eligible  banks,  and  a 
standard  application  review  procedure 
for  other  situations. 

A  national  bank  may  establish  an 
operating  subsidiary  that  qualifies  for 
the  after-the-fact  notice  procedure 
without  prior  OCC  approval.  The  bank 
must  file  a  notice  with  the  OCC  within 
ten  days  after  establishing  or  acquiring 
the  subsidiary,  or  commencing  a  new 
activity  in  a  subsidiary.  To  be  eligible 
for  the  notice  procedure,  the  national 
bank  that  owms  the  subsidiary  must  be 
“adequately  capitalized”  and  must  not 
have  been  deemed  to  be  in  “troubled 
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conditiaD’’  for  purposes  of  §5.51. 

Further,  die  subsidiary’s  activities  must 
be  among  those  listed  in  §  5.34fe)f3)(ii). 

To  be  eligible  for  the  expedited 
procediire,  an  application  must  be  filed 
by  an  "eligible  bank"  as  ddined  by  this 
part  and  must  pertain  to  activities  listed 
in  §  5.34(e){2>(ii). 

The  OCC  invites  comment  on  the  list 
of  activities  deemed  qualified  for 
expedited  apmroval  or  notice  procedure. 

The  OCC  also  seeks  comment  on 
whether  it  should  amend  the  section  to 
state  that  a  national  bank  must  possess 
fiduciary  powers  as  a  precondition  to 
providing  investment  advice,  either  in 
the  bank  or  through  an  operating 
subsidiary. 

The  proposal  also  provides  that  an 
operating  subsidiary  approved  under 
the  notice  or  expedited  application 
process  must  conduct  its  activities  in 
conformity  with  applicable  CMI^C 
guidance.  Activities  or  banks  that  do  not 
qualify  for  either  the  notice  or  expedited 
application  process  are  handled  under  a 
standard  application  process. 

The  proposal  revises  current 
§  5.34(d)(2)(il  to  provide  that,  unless 
otherwise  provided  by  statute, 
regulation,  or  as  determined  by  the 
OCC,  all  provisions  of  Federal  banking 
laws  and  regulations  applicable  to  the 
operations  of  the  parent  bank  apply  to 
the  operations  of  the  bank’s  operating 
subsidiaries.  This  revised  standard 
allows  the  OCC  to  determine  on  a  case- 
by-case  basis  whether  an  activity 
deemed  to  be  within  the  business  of 
banking  or  incidental  to  banking  may  be 
conducted  in  an  operating  subsidiary  to 
an  extent  or  in  a  manner  different  from 
the  way  the  activity  is  conducted  at  the 
parent  bank  level.  This  might  include 
activities  that  the  parent  bank  is  not 
allowed  to  conduct  because  of  a  specific 
restriction  that  applies  to  the  parent 
bank  but  not  necessarily  to  its 
subsidiaries. 

In  approving  operating  subsidiary 
applications,  the  OCC  will  assure  that 
the  activities  proposed  to  be  conducted 
will  not  endanger  the  safety  and 
soundness  of  the  parent  bank.  The  OCC 
of  course  retains  authority  to  impose 
appropriate  conditions  in  connection 
with  approvals  of  operating  subsidiary 
applications.  Depending  upon  the 
activity  in  question,  and  as  needed  in 
order  to  protect  the  safety  and 
soundness  of  the  parent  bank  and 
prevent  risks  of  conflicts  of  interest,  the 
OCC  will  impose  conditions  that  limit 
transactions  between  the  subsidiary  and 
its  parent  bank,  limit  the  amount  of 
funds  that  may  be  invested  in  the 
I  subsidiary  by  the  parent,  require  that 
the  subsidiary’s  capital  not  be  included 
}>  when  computing  the  bank’s  capital 


apply  special  safeguards  on  transactions 
between  the  bank  and  third  parties  that 
transact  business  with  the  operating 
subsidiary,  or  implement  other 
measures,  as  appropriate. 

The  proposal  reduces  the  required 
ownership  percentage  for  an  operating 
subsidiary  from  80  percent  to  a  majority 
of  the  subsidiary’s  voting  stock.  This 
reduction  provides  more  flexibility  for 
the  operating  subsidiary  structure,  while 
maintaining  the  requirement  that  the 
parent  bank  control  its  operating 
subsidia^. 

The  OCC  is  soliciting  comment  on 
whether  the  rule  on  operating 
subsidiaries  should  include  forms  of 
control  other  than  majority  ownership 
of  corporate  stock,  and  interests  in 
entities  other  than  corporations, 
including  limited  liability  companies. 

The  proposal  also  explicitly  states 
that  entities  in  which  a  bank’s 
investment  is  made  pursueint  to 
specified  authorization  in  an  individual 
statute  or  other  OCC  regulation,  and 
shares  held  as  debt  previously 
contracted,  are  not  operating 
subsidiaries,  and,  accordingly,  are  not 
within  the  scope  of  this  section. 

The  propQsal  also  removes  a 
paragraph  regarding  conditions  imposed 
in  writing.  This  information  is  provided 
in  subpart  A  with  the  other  rules  of 
general  applicability. 

Bank  Service  Corporations  (§  5.35) 

The  proposed  §  5.35  reduces  the 
general  appfication  approval 
requirements,  provides  greater  clarity, 
and  eliminates  repetition.  The  proposal 
defines  terms  in  this  section,  rather  than 
referring  to  the  statutory  definitions  as 
in  the  current  regulation.  The  proposal 
changes  the  basis  for  computing  the 
investment  limits  from  the  current 
“paid-in”  and  “unimpaired  capital  and 
unimpaired  surplus”  to  a  new  definition 
of  “capital  and  surplus”  that  can  be 
derived  from  a  national  bank’s 
Consolidated  Report  of  Condition  and 
Income  (Call  Report). 

In  order  to  minimize  regulatory 
burden  with  respect  to  low-risk 
activities,  implement  changes  resulting 
from  the  Riegle  Act  and  conform  with 
the  new  procedures  proposed  for 
national  bank  operating  subsidiaries,  the 
proposal  establishes  different  categories 
of  procedures  for  national  banks  seeking 
to  make  investments  in  bank  service 
corporations.  The  proposal  leaves  intact 
a  category  of  activities  for  which  no 
approval  is  required  and  a  category  of 
activities  that  requires  the  filing  of  an 
application  with,  and  approval  from,  the 
Federal  Reserve  Board.  In  addition,  the 
proposal  seeks  to  streamline 
investments  in  bank  service 


corporations  conducting  activities  tiiat 
are  -pennissible  for  the  parent  bank  by 
estabhshing  an  after-th^fact  notice 
procedure,  and  an  expedited  review 
procedure.  The  proposal  retains  the 
standard  application  puocedure  for  other 
situations. 

Under  the  after-the-fact  notice 
procedure,  a  national  bank  that  seeks  to 
invest  in  a  bank  service  corporation  that 
will  engage  only  in  those  activities 
listed  in  §  5.34(e)(3)(ii)  need  only 
provide  notice  to  the  appropriate 
district  office  within  ten  days  after  the 
investment.  To  be  eligible  for  the  notice 
procedure,  the  bank  ^at  proposes  to 
invest  in  the  bank  service  corporation 
must  be  “adequately  capitalized,”  and 
must  not  have  been  notified  that  it  is  in 
“troubled  condition”  as  that  term  is 
used  in  §  5.51. 

Under  the  expedited  review 
procedure,  an  application  filed  by  a 
national  bank  that  seeks  to  invest  in  a 
bank  service  corporation  engaged  in 
those  activities  listed  in  §  5.34(e)(2){ii)  is 
deemed  approved  by  the  CKIIC  30  days 
after  the  filing  unless  notified  otherwise 
by  the  CXDC  prior  to  that  date.  To  be 
eligible  for  the  expedited  review 
process,  a  bank  must  be  an  “eligible 
bank”  as  defined  in  §  5.3(f). 

An  investment  made  under  the  after- 
the-fact  notice  procedure  or  the 
expedited  approval  procedure  is  subject 
to  the  condition  that  the  bank  service 
corporation  conduct  its  activities  in 
accordance  with  guidance  issued  by  the 
OCC.  A  national  bank  that  seeks  to 
invest  in  a  bank  service  corporation,  and 
does  not  fall  within  one  of  the 
aforementioned  approval  procedures, 
must  submit  a  notice  to  the  OCC.  The 
investment  is  deemed  approved  within 
60  days  of  filing,  unless  the  OCC 
notifies  the  applicant  otherwise. 

Other  Equity  Investments  (§5.36) 

The  proposal  restructures  this  section 
and  clarifies  the  types  of  equity 
investments  covered.  It  removes  two 
types  of  equity  investments  specified  in 
the  current  regulation:  (1)  an 
agricultural  credit  corporation,  and  (2)  a 
savings  association  to  be  acquired  under 
section  13  of  the  Federal  Deposit 
Insurance  Act  (FDIA),  12  U.S.C.  1823. 
Instead,  the  proposal  covers  investments 
authorized  by  statutes  enacted  after 
February  12, 1990,  that  are  not  covered 
by  other  OCC  regulations. 

The  proposal  also  replaces  the  term 
“notification”  with  the  more 
appropriate  term  “application.”  The 
proposal  maintains  the  30-day 
timeframe  for  approval  of  other  equity 
investments  but  simplifies  the  language 
to  correspond  to  other  similar 
provisions. 
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In  light  of  the  proposed  changes  to 
this  and  other  sections,  the  usefulness  of 
this  section  is  questionable,  and  the 
OCC  requests  comments  on  whether  the 
section  should  be  removed. 

Investment  in  Bank  Premises  (§  5.37) 

The  proposal  transfers  certain  ' 
provisions  currently  located  in  12  CFR 
part  7,  clarifies  the  circumstances  under 
which  OCC  approval  is  required  for 
national  bank  investment  in  bank 
premises  in  excess  of  the  bank’s  capital 
stock,  and  describes  the  procedures  for 
submitting  an  application  for  OCC 
review.  The  proposal  also  provides  that, 
notwithstanding  the  capital  stock 
limitation,  an  eligible  bank  may  provide 
an  after-the-fact  notice  for  aggregate 
investments  in  bank  premises  up  to  20 
percent  of  the  bank’s  “capital  and 
surplus”  as  defined  in  §  5.3(d). 

Change  in  Location  of  Main  Office 
(§5.40) 

The  proposal  changes  the  title  of  the 
section  to  parallel  the  relevant  statutory 
language.  It  reorganizes  the  section  and 
adds  new  provisions  to  streamline  the 
procedure  for  a  change  in  the  location 
of  a  national  bank’s  main  office. 

The  proposal  establishes  an  expedited 
approval  process  for  main  office 
relocations  other  than  those  to  an 
authorized  branch  location  within  the 
limits  of  the  same  city,  town,  or  village. 
Under  this  procedure,  an  application  by 
an  eligible  bank  is  deemed  approved  by 
the  OCC  as  of  the  seventh  day  after  the 
close  of  the  comment  period,  unless  the 
OCC  notifies  the  applicant  that  the  bank 
is  not  eligible  for  expedited  approval 
under  the  standards  of  §  5.13(a)(2).  In 
addition,  an  application  to  engage  in  a 
short-distance  relocation  of  a  main 
office  is  subject  to  an  accelerated  ten- 
day  comment  period,  rather  than  the  30- 
day  period. 

The  proposal  removes  a  reference  to 
specific  application  forms.  An  applicant 
should  contact  the  appropriate  district 
office  or  consult  the  Manual  for 
application  forms. 

The  proposal  transfers  all  provisions 
relating  to  branch  relocations  to  §  5.Gro. 

It  also  removes  the  provision  concerning 
community  delineation  because  the 
Manual  will  address  this  material. 

Change  in  Relocation  of  Federal 
Branches  and  Agencies  (§5.41) 

The  proposal  relocates  provisions 
relating  to  applications  of  Federal 
branches  and  agencies  to  12  CFR  part 
28. 

Change  of  Corporate  Title  (§  5.42) 

The  proposal  rearranges  this  section 
for  greater  clarity  and  specifically  alerts 


banks  to  the  restrictions  in  18  U.S.C. 

709  regarding  the  use  of  certain  titles. 

Change  in  Designation  of  Initial  Federal 
Branch  or  Federal  Agency  to  any  Other 
Federal  Branch  or  Federal  Agency  ' 
(§5.43) 

The  proposal  relocates  provisions 
relating  to  applications  of  Federal 
branches  and  agencies  to  part  28. 

Competitive  Factor  Reports  to  Other 
Agencies  (§5.44) 

This  section  is  currently  reserved,  and 
the  proposal  removes  it. 

Comment  Letters  on  Holding  Company 
Acquisitions  to  Board  of  Governors  of 
the  Federal  Reserve  System  (§5.45) 

This  section  is  currently  reserved,  and 
the  proposal  removes  it. 

Changes  in  Permanent  Capital  (§5.46) 

The  proposal  restructures  and 
streamlines  this  section  to  better  address 
the  fundamental  requirements  for  a 
change  to  a  national  bank’s  permanent 
capital.  The  proposal  changes  the  title 
from  “Changes  in  equity  capital”  to  the 
more  accurate  “Changes  in  permanent 
capital.” 

The  OCC  believes  that  a  general  list  of 
transactions,  as  in  the  current 
regulation,  does  not  provide  sufficient 
flexibility  in  determining  whether  an 
application  is  required  for  a  specific 
transaction.  Thus,  consistent  with  the 
intent  of  12  U.S.C.  59,  the  proposal 
emphasizes  that  it  is  necessary  to  look 
to  the  effect  of  the  transaction  to 
determine  whether  an  application  is 
required.  A  list  of  transactions  for  which 
applications  are  generally  required  will 
be  located  in  the  Manual. 

The  proposal  provides  new 
definitions  in  order  to  simplify  the 
section.  The  proposal  defines  the  term 
“permanent  capital”  to  mean  the  same 
thing  as  “capital”  in  12  U.S.C.  59  (i.e., 
the  sum  of  capital  stock  and  capital 
surplus). 

The  proposal  substantially  changes 
the  “office  policy”  paragraph.  It 
condenses  the  policy  discussion  and 
transfers  information  presently  located 
in  the  “office  policy”  paragraph  to  the 
appropriate  substantive  section. 

The  proposal  no  longer  requires 
letters  of  intent,  preliminary’  approval, 
and  notification  of  changes  in  par  value 
(unless  related  to  selling  stock  for 
consideration  other  than  cash).  By 
dividing  the  relevant  information  by- 
subject  matter,  the  proposal  clarifies  the 
procedures  by  which  a  national  bank 
may  make  a  change  in  its  permanent 
capital.  It  draws  a  clear  distinction 
between  procedures  for  an  increase  emd 
for  a  decrease  in  permanent  capital. 


The  proposal  also  facilitates  increases 
in  permanent  capital  by  clarifying  that 
most  increases  in  permanent  capital  do 
not  require  OCC  approval.  Generally, 
national  banks  need  only  file  a  letter  of 
notification  with  the  OCC  after  the  sale 
or  completion  of  the  transaction.  The 
proposal  also  provides  an  expedited 
approval  process  for  eligible  banks. 

Subordinated  Debt  as  Capital  (§  5.47) 

Revisions  to  this  section  are  being 
made  as  part  of  the  OCC’s 
comprehensive  revisions  to  12  C.F.R. 
part  16.  The  text  of  the  proposal 
incorporates  those  changes. 

Voluntary  Liquidation  (§5.48) 

The  proposal  reorganizes  and 
simplifies  this  section.  It  clarifies  that  a 
national  bank  preparing  to  go  into 
voluntary  liquidation  must  file  a  notice 
with  the  OCC  once  the  shareholders 
have  voted  to  voluntarily  liquidate 
pursuant  to  12  U.S.C.  182.  The  bank 
must  also  publish  a  public  notice 
pursuant  to  that  statute. 

The  proposal  reduces  the  burden  of 
dissolving  shell  banks  remaining  after 
whole-bank  purchase  and  assumptions 
involving  transactions  between 
affiliated  or  non-affiliated  banks, 
provided  the  acquiring  bank  is 
adequately  capitalized. 

Change  in  Bank  Control  (§  5.50) 

The  proposal  substantially 
reorganizes,  clarifies  and  simplifies  this 
section.  In  conjunction  with  the 
reorganization,  the  proposal  removes 
some  paragraphs  that  were  repetitive  or 
confusing.  The  proposal  also 
incorporates  a  number  of  interpretations 
that  the  OCC  has  issued  regarding 
§5.50. 

The  proposal  applies  the  standards  of 
the  Change  in  Bank  Control  Act  (CBCA), 
12  U.S.C.  1817(j),  to  insured  and 
uninsured  national  batiks.  The  OCC 
applies  CBCA-type  standards  to 
uninsured  national  banks  using  its 
authority  to  prescribe  rules  and 
regulations  to  carry  out  its 
responsibilities  with  regard  to  national 
banks,  12  U.S.C.  93a.  One  of  these 
responsibilities  is  maintaining  the  safety 
and  soundness  of  national  banks.  A 
change  in  bank  control  may  bring  about 
substantial  safety  and  soundness 
concerns,  so  the  OCC  believes  it  should 
regulate  and  supervise  any  change  in 
bank  control  for  both  insured  and 
uninsured  national  banks.  The  OCC 
currently  uses  special  conditions  in 
charters,  when  appropriate  on  a  case-by¬ 
case  basis,  to  exert  influence  over 
subsequent  bank  change  in  control. 
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The  OCC  requests  comments 
regarding  the  application  of  the  CBCA- 
type  standards  to  uninsured  banks. 

The  proposal  codifies  the  OCC’s 
longstanding  position  that  a  person  who 
has  acquired  control  conclusively  or 
presumptively,  after  filing  proper 
notices,  does  not  need  to  file  subsequent 
notices  unless  otherwise  notified  in 
writing  by  the  OCC.  It  clarifies  the 
distinction  between  those  transactions 
exempt  from  the  CBCA  altogether  and 
those  exempt  firom  the  prior  notice 
requirement.  For  those  exempt  firom  the 
prior  notice  requirement,  the  proposal 
extends  from  30  to  90  days  the  time 
period  to  file  a  notice  with  the  OCC.  The 
proposal  also  exempts  an  acquiror  from 
prior  notice  requirements  when 
/  acquisition  of  control  is  due  to  the 
actions  of  third  parties  and  is  not  within 
the  acquiror’s  control. 

The  proposal  clarifies  the  scope  of  the 
debt  previously  contracted  exception 
consistent  with  ciurrent  OCC  practice. 
Current  OCC  practice  requires  the 
acquiror  of  a  defaulted  loan  secured  by 
a  controlling  interest  in  bank  stock  to 
file  a  notice  prior  to  acquiring  the 
defaulted  loan  unless  the  bank  stock  is 
not  the  anticipated  source  of  repayment. 

The  proposal  also  defines  key  terms  to 
clarify  the  scope  of  the  regulation.  It 
includes  a  definition  for  “acting  in 
concert,”  and  defines  “acquisition”  to 
include  an  increase  in  percentage 
ownership  of  a  bank  resulting  from  a 
redemption  of  voting  securities.  The 
term  “person”  includes  voting  trusts 
and  voting  agreements.  The  proposal 
defines  “voting  securities”  to  include 
securities  immediately  convertible  into 
voting  securities  at  the  option  of  the 
holder. 

The  proposal  stipulates  that  a  notice 
is  required  when  a  person  acquires  the 
power,  directly  or  indirectly,  to  direct 
management  policies.  The  proposal 
clarifies  that  if,  at  the  same  time,  two  or 
more  persons,  not  acting  in  concert, 
each  propose  to  acquire  equal 
percentages  of  ten  percent  of  more  of  a 
class  of  national  bank’s  voting 
securities,  and  either  the  acquisitions 
are  of  a  class  of  securities  subject  to  the 
registration  requirements  of  the 
Securities  Exchange  Act,  15  U.S.C.  78i, 
or  immediately  after  the  transaction  no 
other  shareholder  of  the  national  bank 
would  own  or  have  the  power  to  vote 
a  greater  percentage  of  the  class,  each  of 
the  acquiring  persons  must  either  file  a 
notice  with  the  appropriate  district 
office  or  rebut  the  presumption  of 
control. 

The  proposal  specifies  that  the  OCC 
may  waive  information  otherwise 
required  in  a  notice  if  the  waiver  is  in 
the  public  interest.  Also,  the 


circumstances  under  which  the  OCC 
may  waive  or  shorten  the  public 
comment  period  are  clarified. 

The  trigger  for  the  timing  of  the  public 
announcement  is  changed  from  “after 
the  application  is  technically  complete” 
to  “when  the  application  is  filed.”  This 
benefits  interested  parties  by  notifying 
them  of  an  application  at  an  earlier  date. 

The  proposal  adds  the  effect  of  a 
proposed  transaction  on  the  Federal 
deposit  insurance  fund  to  the  list  of 
factors  considered  by  the  OCC  in 
reviewing  a  notice.  The  proposal  also 
clarifies  the  notice  requirement  to 
explain  that  the  OCC  will  mail  a  notice 
of  disapproval  within  three  days  of  the 
decision  to  disapprove.  The  proposal 
amends  the  provision  regarding  the 
release  of  information.  Tlie  OCC  will 
release  basic  information  about  the 
transaction  imless  the  OCC  determines 
that  it  would  not  be  in  the  public 
interest.  The  proposal  also  adds  a  new 
section  reflecting  the  stock  loan 
reporting  requirements  in  section  205  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  (FDICIA), 
12  U.S.C.  1817(j)(9). 

Change  in  Directors  or  Senior  Executive 
Officers  (§5.51) 

The  proposal  amends  this  section 
which  was  promulgated  in  1993  in 
accordance  with  section  914  of  FIRREA, 
12  U.S.C.  1831i.  See  58  FR  27443,  May 
10, 1993.  The  preamble  of  that  final  rule 
contained  a  request  for  comment  on 
whether  acquisitions  of  a  national  bank 
by  a  newly  established  bank  holding 
company  should  be  treated  as  a  change 
in  control  for  purposes  of  this  section. 
Two  comments  were  received. 

This  proposal  addresses  that  issue. 
The  proposal  adds  to  the  changes  in 
control  that  trigger  the  notice 
requirements,  acquisitions  of  control  by 
companies  that  have  been  regulated 
pursuant  to  the  Bank  Holding  Company 
Act,  12  U.S.C.  1841  et  seq.,  for  less  than 
two  years.  It  provides  for  certain 
exceptions  to  reduce  unnecessary 
regulatory  burden.  The  proposal  also 
addresses  agency  appeal  issues. 

Section  914  applies  specifically  to 
insured  depository  institutions  and  the 
OCC  also  proposes  to  apply  standards 
similar  to  section  914  to  uninsured 
depository  institutions  under  its 
authority  to  prescribe  rules  and 
regulations,  12  U.S.C.  93a. 

The  OCC  is  responsible  for 
maintaining  the  safety  and  soundness  of 
all  national  banks,  both  insured  and 
uninsured.  A  change  in  a  director  or 
senior  executive  officer  may  bring  about 
safety  and  soundness  concerns,  and 
therefore,  the  OCC  believes  it  should 
regulate  and  supervise  the  change  for 


both  insured  and  uninsured  national 
banks.  The  proposal  also  makes 
additional  “housekeeping-type” 
changes  to  conform  §  5.51  to  the  rest  of 
part  5. 

The  OCC  invites  comments  regarding 
the  application  of  standcirds  similar  to 
those  of  section  914  to  uninsured 
national  banks. 

Change  of  Address  (§  5.52) 

The  proposal  adds  this  section  to 
require  a  national  bank  that  changes  its 
mailing  address  to  inform  the  OCC  in  a 
timely  manner. 

Dividends — Subpart  E 

The  proposal  organizes  the 
information  in  the  current  §§  5.61  and 
5.62  into  a  new  subpart  to  better 
communicate  the  standards  and 
procedures  underlying  a  national  bank’s 
payment  of  dividends. 

Authority,  Scope,  and  Rules  of  General 
Applicability  (§  5.60) 

The  proposal  consolidates  the  “law” 
paragraphs  of  §§  5.61  and  5.62  to 
provide  a  basic  authority  paragraph  and 
removes  language  repeating  the  statute. 

The  proposal  adds  a  new  paragraph  to 
clarify  the  scope  of  the  subpart.  It 
specifies  that  the  dividend  section 
applies  to  the  declaration  and  payment 
of  all  dividends  by  a  national  bank, 
including  dividends  paid  in  stock  or 
property. 

Definitions  (§  5.61 ) 

The  proposal  adds  four  new 
definitions  of  key  terms.  The  proposal 
interprets  12  U.S.C.  56  to  prohibit  any 
dividend  out  of  permanent  capital. 
“Permanent  capital”  is  defined  in  §  5.46 
as  the  total  of  capital  stock  and  capital 
surplus.  This  definition  excludes 
undivided  profits. 

The  proposal  does  not  define 
“undivided  profits”  and  “net  income” 
because  these  terms  are  common  bank 
accounting  terms  and  can  be  derived 
from  Call  Report  instructions.  The 
proposal  defines  “retained  net  income” 
in  order  to  exclude  prior  dividends  from 
net  income  when  determining  dividend 
paying  capacity  under  12  U.S.C.  60. 

Date  of  Declaration  of  Dividend  (§5.62) 

The  proposal  clarifies  that  the  date  of 
declaration  is  controlling  for  purposes 
of  determining  compliance. 

Capital  Limitation  Under  12  U.S.C.  56 
(§5.63) 

The  proposal  explains  that  the 
prohibition  in  12  U.S.C.  56  regarding 
the  withdrawal  of  capital  by  dividend  or 
otherwise  means  that  dividends  can  be 
paid  only  from  undivided  profits  and 
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not  from  permanent  capital. 
(Distributions  out  of  permanent  capital 
constitute  changes  in  permanent  capital 
subject  to  §  5.46.) 

The  proposal  incorporates  the  current 
OCC  interpretation  regarding  the 
applicability  of  12  U.S.C.  56  to 
dividends  on  preferred  stock.  Although 
12  U.S.C.  56  does  not  apply  to 
dividends  on  preferred  stock,  if  the 
bank’s  undivided  profits  will  not  cover 
the  proposed  dividend  on  preferred 
stock,  the  proposed  dividend  is  a 
reduction  in  capital  subject  to  12  U.S.C. 
59  and  §5.46. 

The  proposal  removes  the  provisions 
regarding  bad  debt  to  conform  to 
changes  in  the  Riegle  Act. 

Earnings  Limitation  Under  12  U.S.C.  60 
(§5.64) 

The  proposal  clarifies  that  a  bank  may 
declare  dividends  as  frequently  as  it 
deems  prudent.  It  explains  that  special 
dividends  are  treated  the  same  as 


quarterly  and  semiannual  dividends  for 
the  purpose  of  the  requirement  that  a 
bank  make  transfers  to  its  surplus  fund. 
The  proposal  also  expands  the  scope  of 
the  ten  percent  surplus  fund  transfer 
requirement  by  measuring  surplus 
against  capital  stock  instead  of 
“common  capital.”  The  provision  uses 
the  term  “capital  stock”  to  maintain 
uniform  components  of  the  definition  of 
capital. 

The  provision  concerning  the 
earnings  limitation  clarifies  that  the 
restrictions  in  12  U.S.C.  60(b)  are  based 
on  net  income.  The  proposal  uses  “net 
income,”  instead  of  “net  profits”  to 
reflect  changes  in  the  Riegle  Act.  The 
proposal  also  removes  the  prior 
approval  requirement  for  “surplus 
surplus.” 

Restrictions  on  Undercapitalized 
Institutions  (§5.65) 

The  proposal  adds  this  section  to 
conform  to  the  Prompt  Corrective 


Action  (see  12  CFR  part  6)  restriction 
concerning  capital  distributions  by 
undercapitalized  institutions. 

Dividends  Payable  in  Property  Other 
Than  Cash  (§5.66) 

The  proposal  incorporates 
Interpretive  Ruling  7.6120  (12  CFR 
7.6120)  on  dividends  in  kind  into  this 
section  in  order  to  consolidate  all  OCC 
rulings  concerning  dividends  in  one 
part. 

Fractional  Shares  (§5.67) 

The  proposal  also  incorporates 
Interpretive  Ruling  7.6040  (12  CFR 
7.6040)  on  fractional  shares  into  this 
section  in  order  to  consolidate  all  OCC 
rulings  concerning  dividends  in  one 
part. 

The  OCC  welcomes  comments  on  any 
aspect  of  the  proposed  regulation, 
particularly,  those  issues  specifically 
noted  in  this  preamble. 
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§  5.26(d) 
§5.26(e> 
§  5.26(e) 


Significant  change. 

Significant  change. 

Significant  change. 

Significant  change. 

Added. 

Significant  change. 

Added. 

Modified. 

Transferred  to  part  28  (decision 
pending). 

Modified. 

Added. 

Added. 

Significant  change. 

Added. 

Modified. 

Added. 

Added. 

No  change. 

Added. 

Added. 

Added. 

Significant  change. 

Modified. 

Added. 

Incorporated  into  §5.30. 
Transferred  to  Part  28  (decision 
pending). 

Significant  change. 

Added. 

Added. 

Added. 

Significant  change. 

Added. 

Significant  change, 
i  Significant  change. 

Significant  change. 

Significant  change. 

Significant  change. 

Significant  change. 

Added. 

Added. 

Added. 

Significant  change. 

Modified. 

Significant  change. 

Significant  change. 

Added. 

Added. 

Added. 

Modified. 

Added. 

Significant  change. 

Significant  change. 

Significant  change. 

Modified. 

Significant  change. 

Added. 

Added. 

Modified. 

Added. 

Added. 

Significant  change. 

Significant  change. 

Modified. 

Modified. 

Modified. 

Significant  change. 

Added. 

Added. 

Added. 


§526(0 


§  526(h) 
§527  .... 


§  5.30(a) 


§5.30(b).§5.31(b) 


§  5.30(c),  §5.31(0 


§  5.30(g),  §5.31  (j) 


§  5.31(e) 
§5.30(0 


§  5.33(a) . 

(b)  . 

(c)  . 

'  (d)(1) . 

(d) (2) . 

(d) (3) . 

(e) (1) . 

(e)(l)(i)  .. 
(e)(1)(ii)  . 
(e)(1)(iii) 
(e)(1)(iv) 
(e)(1)(v)  , 

(e)(2)  . 

(e)(3)  . 

(e)(4)(i)  .. 
(e)(4)(ii) 
(e)(4)(iii) 
(e)(4)(iv) 

(e)(5) . 

(e)(6) . 

(e)(7) . 

(0(1) . 

(0(2)  . 

(0(3) . 

(g)(1)  .... 
(g)(2) .... 
(g)(3)(i)  . 
(g)(3)(ii) 

(g) (3)(iii) 

(h)  . 

(i)  . 

§  5.34(a)  . 

(b)  . 

(0  . 

(d)(1)  .... 
(d)(2)  .... 

(d) (3)  .... 

(e) (l)(i)  . 
(e)(1)(ii) 
(e)(1)(Mi) 
(e)(2)  .... 
(e)(3)  .... 
(e)(4)  .... 


§521(a) 


§5.33(0(2) . 

§5.33(0(3),  (b)(2)(i).  (b)(4)(i),  (b)(4)(iv) 

§5.33(0(2)(iii).  (b)(2)(iv)  . 

§5.33(b)(2)(ii).  (b)(5) . 

§5.33(0(5) . 

§5.33(0(6)(ii) . 


§521(0  .... 
§5.21  (g)  ... 
§521(0  ... 
§5.33(0(8) 


§5.21(0 


§5.33(0(1) 

§5.33(0(2) 

§5.33(0(1) 

§5.33(0(2) 

§5.33(0(3) 


§5.34(0,  (d)  . 
§5.34(0,  (d)  . 
§  5.34(d)(3)  ... 
§5.34(d)(1)(i) 

§5.34(0  . 

§5.34(d)(1)(iii) 
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Original  provision 

Comments 

§  5.35(a) . . . 

§5JJ.R(a)  . 

Modified. 

(d)(l)H4)  . . - .  . .  —  . 

§.5  35(c) 

Modified. 

Significant  change. 

Added. 

Added. 

Modified. 

Modified. 

Modified. 

Significant  change. 

(e)(lj  .  . . . 

§  5.35(e)(1)  _  _  ... 

{e){2) .  .  . 

(fi)(4)  _ _ _ _ _ 

§5.^5(ft)(1)(i)(n)  . 

§5  .'«(«K1){')(R) 

(e)(6) .  -  _  _ _ _ 

§5.'Vi(h) 

(f)(i)'  , . - . -  - 

§  5.35(e)  . . . .  ..  . 

§5.35(0  .  . .  . . . 

(h)(1) . . .  _  _ _ _ _ _ 

§5  55(A)(1){ii)(A) 

Modified. 

Added. 

No  change. 

Added. 

Significant  change. 

Significant  change. 

No  change. 

Significant  change. 

Significant  change. 

Modified. 

Added 

Added. 

No  change. 

Significant  change. 

Modified. 

(h)(?j  . . . ,  . . 

§  5.36(a) . .  . . . . 

§5aR(ft)  . 

Lj 

§  5.36(d)(1) _  ™  ._  _  .  _ 

I.R.-IRiriJ^lj 

§ 5.36(b)'.. _ .....  _  .-  _ 

i5.36(t0(1).  (d)(2)  ..  ._  .„.  _  _  „ 

5^  .'17 

19  r.FR  §§7  .'lon.R,  7  .'torn,  7  .-lion 

§.5  4n(fl)  . 

§5.40(3)''’ .  '  . 

§5  4n(d>(1)  . 

(ri)(J>)  _ _ - . 

§  5.40(d)(2).  (d)(3)  ....  _.  _  _ _ _ _ 

§  5.40(d)(3) _  _  _  _  _  ._ 

§  5.40(d)(4) _ _  _  ... 

Significant  change. 

Added 

(d)(5) . . . . . 

(rij(R)  . . . 

§5  4n(r.)  . 

Significant  change. 

Modified. 

(  ) 

§5.40(h’)  . . .  „  _  .„.  _ 

§5  41' 

§5.4?(a) . .  . . . . 

§5  49(3)  . 

pending). 

f^) 

§5.42(C)  . .  ._  . . 

§  5.42(d)  _ _ _  _  _ _ _ 

(ri)(9)  ,  ,  -  . 

§5.49(3)  . .  .  . 

Significant  change. 

Modified 

|5.49(rij  . - . 

(djy  . . . . . . . r . 

§5  49(hj  . 

Modified 

§5.43  ..’ . . . . . . . 

Transferred  to  Part  28  (deosion 
pending). 

Removed. 

§5.44 . .  .„  . . . 

§5.45 . . ,  . 

Removed. 

§5  4R(fl)  . . . . . . . 

§5  40(3) 

No  change. 

Added. 

('') 

Added. 

(^) 

§  5.46(b)  _ _ _ _ _ 

No  change. 

Added. 

(^)(^  ) 

(fi)(P)  .  . . . . 

Added 

Added. 

(e)(4) .  . . 

Added. 

(ej{5) . . . 

Added 

§5  40(0 

Significant  change. 

Significant  change. 

Significant  change. 

Significant  change. 

Significant  change. 

Significant  change. 

Modified. 

Ig) 

§5.46(0(2),  (0(3)  .„  . . 

(h)  . 

§5  40(0^5),  (0(0)  . 

(i)(1)  .  . . . . 

§5  4R(g)(1)  . 

(i')(2)  .  ™  . . .  ...: _ 

§.5  46(0(i)(i)  , _ _ _ _  _ _ 

(i)(Rj 

§  5.46(g)(4)  . . 

§5.4R(g)(9j  . . . . .  .  .  ,  , 

'  M 

§54R(rj.' . . 

Significant  change. 

Significant  change. 

Revised  with  Part  16. 

§5  4R(ri)  . . . 

§.R4ft(a)  . 

§5  46(a)  . - . 

No  change. 

Added. 

L\ 

§.5.46(b)  _ _ _ _  . . 

Modified. 

/|^V 

Added 

§  5.48(C)  _  .  ..  . . . 

Significant  change. 

Modified 

(fi)(p) . - . 

§5.48(e’)  .  . .  . . . . 

§5.48(0  _ _ - . .  .  . . . . 

Modified 

(0(1) - - -  -  - 

Added 
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Revised  provision 


(f) (2) . 

(g)  . 

§  5.50(a) . 

(b)  . 

(c) (1)  . 

(c)(2)(i) . 

(c)(2)(ii)  . 

(c)(2){iii)  . 

(c)(2)(iv)  . : 

(c)(2)(v) . 

(c)(2)(vi)  . 

(c) (3)  . 

(d) (1) . 

(d)(2) . 

(d)(3) . 

(d)(4) . 

(d)(5) . 

(d) (6) . . 

(e) (1) . 

(e)(2) . 

(e) (3) . 

(f) (1) . 

(0(2) . 

(0(2)(i) . 

(0(2)(ii) . 

(0(2)(iii)  . 

(0(2)(iv)  . 

(0(2)(v) . 

(0(3)(i) . 

(0(3)(i)(A).  (B) 

(0(3)(ii)(A)  . 

(0(3)(ii)(B)  . 

(0(3)(ii)(C) . 

(0(3)(iii)  . 

(0(4)  . 

(0(5)  . 

(g) (1) . 

(g) (2)  . 

(h)  . 

§5.51  (a) . 

(b)  . 

(c) (1)  . 

(c)(2)  . 

(c)(3)  . 

(c)(4)  . 

(c)(5)  . 

(c) (6)  . 

(d) (1) . 

(d)(2) . 

(d)(3) . 

(d) (4) . 

(e) (1) . 


■  (e)(4) 

(e)(5) 
(e)(6) 
(e)(7) 
(e)(8) 
(e)(9) 
(0(1) 
(0(2) 
(0(3) 
(0(4) 

§5.52  . 

§  5.60(a) 

(b)  .. 

(c)  .. 
§5.61  (a) 

(b)  .. 


Original  provision  . 


§  5.48(d) 
§  5.50(a) 


§5.50(0(1)  ... 
§5.50(0(2)(ii) 
§5.50(0(4)  .. 
§5.50(0(5)  .. 
§5.50(0(6)  .. 
§5.50(0(7)  .. 
§  5.50(g)(4)  . 


§5.50(d)(ftnt  1) 


§5.50(d)(1)(ftnt2)  . 

§  5.50(c)  . 

§5.50(g)(1)(i) . . 

§5.50(g)(3)(iii)  . 

§  5.50(g)(5) . 

§  5.50(b)  . 

§  5.50(d)(1) . 

§  5.50(d)(1) . 

§5.50(d)(1)(i).  (d)(1)(ii) 

§  5.50(d)(2) . 

§5.50(d)(1).  (d)(3) . 

§  5.50(d)(3) . 

§  5.50(e)(2) . . 

§  5.50(g)(2) . 

§5.50(g)(1)(v) . 

§  5.50(h)(1) . 


§5.50(g)(1)(v) . 

§5.50(g)(1)(iii),  (g)(1)(iv) 

§5.50(g)(1)(iv) . 

§5.50(h)(1) . 

§  5.50(h)(2) . 


§5.51  (a) 


§5.51(0(1) 
§5.51(0(2) 
§5.51(0(3) 
§5.51(0(4) 
§5.51(0(5) 
§5.51(0(6) 
§5.51  (d)(1) 
§5.51  (d)(2) 


§5.51  (d)(3) 

§5.51(0(1) 

§5.51(0(2) 

§5.51(0(3) 

§5.51(0(4) 

§5.51(0(5) 

§5.51(0(6) 

§5.51(0(7) 

§5.51(0(8) 

§5.51(0  ... 

§5.51  (f)(1) 

§5.51  (f)(2) 

§5.51(0(3) 

§5.51(0(4) 


§§5.61(0,  5.62(a) 


§§5.61(0,  5.62(0 
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Added. 

Modified. 
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Added. 

Modified. 

Significant  change. 
No  change. 

No  change. 

No  change. 

No  change. 
Significant  change. 
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Added. 
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Added. 

Modified. 

Modified. 

Significant  change. 
Significant  change. 
Modified. 

Significant  change. 
Significant  change. 
Significant  change. 
Modified. 

No  change. 
Significant  change. 
Significant  change. 
Modified. 

Modified. 

Significant  change. 
Significant  change. 
Added. 

Significant  change. 
Significant  change.' 
Significant  change. 
Significant  change. 
Significant  change. 
Added. 

No  change. 

Added. 

No  change. 
Modified. 

No  change. 

No  change. 

No  change. 

No  change. 

No  change. 

No  change. 

Added. 

No  change. 
Modified. 

No  change. 

No  change. 
Modified. 

No  change. 

No  change. 

No  change. 

No  change. 
Modified. 

No  change. 

No  change. 

No  change. 

No  change. 

Added. 

Significant  change. 
Added. 

Significant  change. 
Added. 

Added. 
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Revised  provision 

Originai  provision 

Comments 

§5J3{a>  . . .  _  . . . 

§5.61(a)  ..  ..  _  .  .  . . . 

Significant  change. 

Significant  changa 

Significant  change. 

Modified. 

Significant  change. 

Modified. 

No  change. 

Added. 

Significant  change. 

Significant  change 

§5.fil(hj .  . 

§  5.64(a) _  _  _ 

§5B9(a)(P) . 

§5.61(d>(3)  ™  ..  . . .  . 

(c)(1) . . . . . .*. . 

§5  61(rij(.3)(i) 

§5  61(ri){3)(ii)  .  . 

§5.65^!..! . . . . . . . 

§5.66  . . . . . . .  . . 

19  rFR  §7  6190 

§5.67  . . . .  . . . . 

t  19  r.PR  §7  6040 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  reduce  the 
regulatory  burden  on  national  banks, 
regardless  of  size,  by  simplifying  and 
clarifying  existing  regulatory 
requirements. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

List  of  Subjects  in  12  CFR  Part  5 

Administrative  practice  and 
procedure.  National  banks.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Authority  and  Issuance  . 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  Part  5  is  revised  to  read  as  follows: 

PARTS— RULES,  POUaES,  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

Sec. 

5.1  Scope. 

Subpart  A — Rules  of  General  Applicability 

5.2  Rules  of  general  applicability. 

5.3  Definitions.  , 

5.4  Filing  required. 

5.5  Fees. 

5.7  Investigation  and  required  information. 

5.8  Public  notice. 

5.9  Public  availability. 

5.10  Conunents  and  requests  for  hearings. 

5.11  Hearings. 

5.12  Computation  of  time. 

5.13  Decisions. 

Subpart  B — Initial  Activities 

5.20  Organizing  a  bank. 

5.24  Conversion. 

5.26  Fiduciary  powers. 


Subpart  C— Expansion  of  ActMtfes 

5.30  Establishment,  acquisition  and 
relocation  of  a  branch. 

5.33  Business  combinations. 

5.34  Operating  subsidiaries. 

5.35  Bwk  service  corporations. 

5.36  Other  equity  investments. 

5.37  Investment  in  bank  premises. 

Subpart  D — Other  Changes  in  Activities  and 
Operations 

5.40  Change  in  location  of  main  office. 

5.42  Change  of  corporate  title. 

5.46  Changes  in  permanent  capital. 

5.47  Subordinated  debt  as  capital. 

5.48  Voluntary  liquidation. 

5.50  Change  in  bank  control. 

5.51  Changes  in  directors  and  senior 
executive  officers. 

5.52  Change  of  address. 

Subpart  E — Payment  of  Dividends  ' 

5.60  Authority,  scope,  and  exceptions  to 
rules  of  general  applicability. 

5.61  Definitions. 

5.62  Date  of  declaration  of  dividend. 

5.63  Capital  limitation  under  12  U.S.C.  56. 

5.64  Earnings  limitation  und^p2  U.S.C.  60. 

5.65  Restrictions  on  undercajutalized 
institutions. 

5.66  Dividends  payable  in  property  other 
than  cash. 

5.67  Fractional  shares. 

Authority:  12  U.S.C  1  et  seq.,  93a;  18 
U.S.C.  1001. 

§  5.1  Scope. 

This  part  establishes  rules,  policies 
and  procedures  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  for 
corporate  activities  and  transactions 
involving  national  banks.  It  contains 
information  on  rules  of  general  and 
specific  applicability,  where  and  how  to 
file,  and  requirements  and  policies 
applicable  to  filings. 

Subpart  A— Rules  of  General 
Applicability 

§  5.2  Rules  of  general  applicability. 

(a)  General.  The  rules  in  this  subpart 
apply  to  all  filings  imder  this  part 
unless  otherwise  stated. 

(b)  Exceptions.  The  OCC  may  adopt 
materially  different  procedures  for  a 
particular  filing  or  class  of  filings,  after 


providing  notice  of  the  change  to  the 
applicants  and  any  other  parties  that  the 
OCC  determines  should  receive  such 
notice. 

(c)  Additional  information.  The 
"Comptroller’s  Manual  for  Corporate 
Activities"  (Manual)  provides 
additional  guidance,  including  policies, 
procedures,  and  sample  forms.  The 
Manual  is  sent  to  all  national  banks  and 
is  available  for  a  fee  by  writing  to  the 
Comptroller  of  the  Currency,  P.O.  Box 
70004,  Chicago,  IL  60678-0004. 

§5.3  DefinWons. 

(a)  Applicant  means  a  perscm  or  entity 
that  submits  a  notice  or  application  to 
the  OCC  under  this  part. 

(b)  Application  means  a  submission 
requesting  OCC  approval  to  engage  in 
various  corporate  activities  and 
transactions. 

(c)  Appropriate  district  office  means: 

(1)  Tne  district  office  (or  the  OCC 
district  where  the  national  bank’s 
supervisory  office  is  located;  or 

(2)  The  OCC’s  Multinational  Banking 
Department  for  all  national  banks  that 
are  subsidiaries  of  a  designated 
multinational  holding  company. 

(d)  Capital  and  surplus  means: 

(1)  A  bank’s  Tier  1  and  Tier  2  capital 
includable  in  the  bank’s  risk-based 
capital  under  the  OCC’s  Minimum 
Capital  Ratios  in  part  3  of  this  chapter, 
plus 

(2)  The  balance  of  a  bank’s  allowance 
for  loan  and  lease  losses  not  included  in 
the  bank’s  Tier  2  capital  for  purposes  of 
the  calculation  of  risk-based  capital 
under  part  3  of  this  chapter. 

(e)  Depository  institution  means  any 
bank  or  savings  association. 

(f)  Eligible  bank  means  a  national 
bank  that: 

(1)  Is  well  capitalized  as  defined  in 
§  6.4(b)(1)  of  this  chapter; 

(2)  Has  a  composite  rating  of  1  or  2 
under  the  Uniform  Financial 
Institutions  Rating  System  (CAMEL); 

(3)  Has  a  Commvmity  Reinvestment 
Act  (CRA).  12  U.S.C.  2906,  rating  of 
“Outstanding"  or  "Satisfactory";  and 
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(4)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  formal  written 
agreement,  Prompt  Corrective  Action 
directive  (see  12  CFR  part  6)  or,  if 
subject  to  any  such  order,  agreement,  or 
directive  is  informed  in  writing  by  the 
OCC  that  the  bank  may  be  treated  as  an 
“eligible  bank”  for  purposes  of  this  part. 

,  (g)  Filing  means  an  application  or 
notice  submitted  to  the  OCC  under  this 
part. 

(h)  National  bank  means  any  national 
banking  association  and  any  bank  or 
trust  company  located  in  tbe  District  of 
Columbia  operating  under  the  OCC’s 
supervision. 

(i)  Notice  means  a  submission 
notifying  the  OCC  that  a  national  bank 
intends  to  engage  in  certain  corporate 
activities  or  transactions,  or  has  begun 
certain  corporate  activities  or 
transactions. 

(j)  Short-distance  relocation  means 
moving  the  premises  of  a  branch  or 
main  office  within  a: 

(1)  One  thousand  foot  radius  of  the 
site  if  it  is  located  within  a  central  city 
of  a  Metropolitan  Statistical  Area  (MSA) 
designated  by  the  Department  of 
Commerce; 

(2)  One-mile  radius  of  the  site  if  it  is 
located  within  an  MSA  designated  by 
the  Department  of  Commerce,  but  not 
within  a  central  city;  or 

(3)  Two-mile  radius  of  the  site  if  it  is 
not  located  within  an  MSA. 

§  5.4  Filing  required. 

(a)  Filing.  A  depository  institution 
must  file  an  application  or  notice  with 
the  OCC  to  engage  in  various  corporate 
activities  and  transactions. 

(b)  Availability  of  forms.  Individual 
sample  forms  and  instructions  for  filings 
are  available  in  the  Manual  and  from 
each  district  office. 

(c)  Other  applications  accepted.  At 
the  request  of  the  applicant,  the  OCC 
may  accept  an  application  form 
submitted  to  another  Federal  agency 
that  covers  the  proposed  action  or 
transaction  and  contains  substantially 
the  same  information  as  would  be 
required  by  the  OCC.  Tlie  OCC  may 
require  the  applicant  to  submit 
supplemental  information. 

(d)  Where  to  file.  An  applicant  should 
address  a  filing  or  other  submission 
under  this  part  to  the  appropriate 
district  office  with  attention  to  the 
Licensing  Manager  (see  12  CFR  4.1a(b)), 
or,  for  multinational  banks,  to  the 
Deputy  Comptroller,  Multinational 
Banking,  Office  of  the  Comptroller  of. 
the  Currency,  Washington,  DC  20219. 

§5.5  Fees. 

The  OCC  accepts  a  filing  only  if  it  is 
delivered  with  the  filing  fee  established 


by  the  OCC.  An  applicant  must  pay  the 
fee  by  check  payable  to  the  Comptroller 
of  the  Currency.  The  OCC  publishes  a 
filing  fee  schedule  annually  in  the 
“Notice  of  Comptroller  of  the  Currency 
Fees,”  described  in  §  8.8  of  this  chapter. 
The  OCC  generally  does  not  refund  the 
fee. 

§  5.7  Investigation  and  required 
information. 

(a)  Authority.  The  OCC  may 
investigate  and  evaluate  facts  related  to 
a  filing  to  the  extent  necessary  to  reach 
an  informed  decision.  The  OCC  may 
require  anyone  connected  with  the 
matter  to  which  the  filing  pertains  to 
submit  additional  information  or  an 
opinion  of  counsel.  The  OCC  may  deem 
a  filing  abandoned  if  the  requested 
information  or  opinion  of  counsel  is  not 
furnished  within  the  specified  time 
period. 

(b)  Fees.  The  OCC  may  assess  fees  for 
investigations  or  examinations 
conducted  under  this  section.  The  OCC 
publishes  the  rates,  described  in  §  8.6  of 
this  chapter,  annually  in  the  “Notice  of 
the  Comptroller  of  the  Currency  Fees.” 

§  5.8  Public  notice. 

(a)  General.  An  applicant  must 
publish  a  public  notice  of  its  filing  in  a 
newspaper  widely  available  in  each 
geographical  area  in  which  the 
applicant  proposes  to  engage  in 
business,  by  or  on  tlie  date  of  filing,  or 
as  soon  as  practicable  after  the  date  of 
filing. 

(b)  Contents  of  the  public  notice.  The 
public  notice  must  state  that  a  filing  is 
being  mader4he  date  (or  expected  date) 
of  the  filing,  the  name  of  the  applicant, 
the  subject  matter  of  the  filing,  that  the 
public  may  submit  comments,  the 
address  of  the  appropriate  district  office 
where  comments  should  be  sent,  the 
closing  date  of  the  public  comment 
period,  and  any  other  related 
information  that  the  OCC  requires. 

(c)  Confirmation  of  public  notice.  The 
applicant  must  mail  or  deliver  a 
statement  containing  the  date  of 
publication,  the  name  and  address  of 
the  newspaper  that  published  the  public 
notice,  a  copy  of  the  public  notice,  and 
any  other  information  that  the  OCC 
requires,  to  the  appropriate  district 
office  promptly  following  publication. 

(d)  Multiple  transactions.  The  OCC 
may  consider  more  than  one 
transaction,  or  a  series  of  transactions, 
to  be  a  single  filing  for  purposes  of  the 
publication  requirements  of  this  section. 

(e)  Other  public  notices  accepted. 
Upon  the  request  of  an  applicant,  the 
OCC  may  determine  that  public  notice 
required  by  another  Federal  agency 
satisfies  the  public  notice  requirements 


of  this  section.  In  making  this 
determination,  the  OCC  considers 
whether  the  scope  and  contents  of  the 
other  public  notice  are  comparable  to 
those  required  by  this  section. 

(f)  Public  notice  by  the  OCC.  The  OCC 
may  give  public  notice  and  request 
comment  on  any  filing  and  in  any 
manner  the  OCC  determines  to  be 
appropriate  for  the  particular  filing. 

§  5.9  Public  availability. 

(a)  General.  The  OCC  provides  public 
portions  of  a  filing  and  related 
submissions  to  any  person  who  makes 
a  request  to  the  appropriate  district 
office.  Requests  should  be  in  writing. 

The  OCC  may  impose  a  fee  consistent 
wdth  those  described  in  §  4.17  of  this 
chapter. 

(b)  Public  file.  A  public  file  consists 
of  the  public  portion  of  the  filing, 
supporting  data,  and  supplementary 
information,  and  any  information 
submitted  by  interested  persons 
regarding  the  filing. 

(c)  Confidentiality.  The  OCC  may 
deem  information  confidential  and 
withhold  that  information  firom  the 
public  file.  The  applicant  or  the  person 
submitting  the  information  may  request 
that  specific  information  be  deemed 
confidential. 

§  5.p  Comments  and  requests  for 
hearings. 

(a)  Submission  of  comments.  During 
the  comment  period,  any  person  may 
submit  written  comments  on  a  filing  to 
the  appropriate  district  office. 

(b)  Comment  period — (1)  General. 
Unless  otherwise  stated,  the  comment 
period  is  30  days  after  publication  of  the 
public  notice  required  by  §  5.8(a),  or 
within  30  days  after  publication  of  the 
first  public  notice  required  by  12  U.S.C.  . 
1828(c). 

(2)  Extensions.  The  OCC  may  extend 
the  comment  period  if: 

(i)  The  applicant  fails  to  file  all 
required  supporting  data  in  time  to 
permit  review  by  interested  persons; 

(ii)  Any  person  requesting  an 
extension  of  time  provides  adequate 
justification:  or 

(iii)  The  OCC  determines  that  other 
extenuating  circumstances  exist. 

(3)  Applicant  response.  The  OCC  may 
give  the  applicant  an  opportunity  to 
respond  to  comments  received. 

(c)  Hearing  requests  and  orders.  Prior 
to  the  end  of  the  comment  period,  any 
person  may  submit  a  WTitten  request  for 
a  hearing  on  a  filing  to  the  appropriate 
district  office.  The  request  must 
describe  the  nature  of  the  issues  or  facts 
to  be  presented  and  the  reasons  why 
WTitten  submissions  w'ould  be 
insufficient  to  make  an  adequate 
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presentation  to  the  CXDC.  A  person 
requesting  a  hearing  must  submit  a  copy 
of  the  request  to  the  applicant 
simultaneously. 

(d)  Action  on  a  hearing  request.  The 
OCC  may  grant  or  deny  a  request  for  a 
hearing  and  may  limit  the  issues 
considered  to  those  it  deems  relevant  or 
material.  The  CX]C  generally  grants  a 
hearing  request  only  if  the  OCC 
determines  that  written  submissions 
would  be  insufficient  or  that  a  hearing 
would  otherwise  benefit  the 
decisionmaking  process.  The  OCC  also 
may  order  a  hearing  if  the  OCC 
concludes  that  a  hearing  would  be  in 
the  public  interest. 

(e)  Denial  of  a  hearing  request.  If  the 
OCC  denies  a  hearing  request,  it  must 
notify  the  person  requesting  the  hearing 
of  the  reason  for  the  denial. 

§5.11  Hearings. 

(a)  OCC  procedures  prior  to  the 
hearing — (1)  Notice  of  Hearing.  The 
OCC  issues  a  Notice  of  Hearing  if  it 
grants  a  request  for  a  hearing  under 

§  5.10  or  orders  a  hearing  because  it  is 
in  the  public  interest.  The  OCC  sends  a 
copy  of  the  Notice  of  Hearing  to  the 
applicant,  to  the  person  who  requested 
the  hearing,  and  anyone  else  requesting 
a  copy.  The  Notice  of  Hearing  states  the 
subject  and  date  of  the  filing,  the  time 
and  place  of  the  hearing,  and  the  issues 
to  be  addressed. 

(2)  Presiding  officer.  The  OCC 
appoints  a  presiding  officer  to  conduct 
the  hearing.  The  presiding  officer  is 
responsible  for  all  procedural  questions 
not  governed  by  this  section. 

(b)  Participation.  Any  person  who 
wishes  to  appear  (participant)  must 
notify  the  appropriate  district  office  of 
his  or  her  intent  to  participate  in  the 
hearing  within  ten  days  from  the  date 
the  OCC  issues  the  Notice  of  Hearing.  At 
least  five  days  before  the  hearing,  each 
participant  must  submit  to  the 
appropriate  district  office,  applicant, 
and  any  other  person  the  OCC  requires, 
the  names  of  witnesses,  and  a  copy  of 
each  exhibit  the  participant  intends  to 
present. 

(c)  Transcripts.  The  OCC  arranges  for 
a  hearing  transcript.  The  person 
requesting  the  hearing  generally  bears 
the  cost  of  one  copy  of  the  transcript  for 
his  or  her  use. 

(d)  Conduct  of  the  hearing — (1) 
Presentations.  Subject  to  the  rulings  of 
the  presiding  officer,  the  applicant  and 
participants  may  make  opening 
statements  and  present  witnesses, 
material  and  data. 

(2)  Information  submitted.  A  person 
presenting  documentary  material  must 
furnish  two  copies  to  the  OCC  and  one 


copy  to  the  applicant  emd  each 
participant. 

(3)  Laws  not  applicable  to  hearings. 

The  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.],  part  19  of  this 
chapter,  emd  the  Federal  Rules  of 
Evidence  (28  U.S.C.  Appendix)  do  not 
apply  to  hearings  rmder  this  section. 

(e)  Closing  the  hearing  record.  At  the 
applicant’s  or  participant’s  request,  the 
C)CC  may  keep  the  hearing  record  open 
for  14  days  following  the  OCC’s  receipt 
of  the  transcript.  The  OCC  resumes 
processing  the  filing  after  that  date. 

§  5.1 2  Computation  of  time. 

In  computing  the  period  of  days,  the 
OCC  includes  the  day  of  the  act  (e.g.,  the 
date  an  application  is  received  by  the 
OCC)  from  which  the  period  begins  to 
run  and  the  last  day  of  the  period, 
regardless  of  whether  it  is  a  Saturday, 
Sunday,  or  legal  holiday. 

§5.13  Decisions. 

(a)  General.  The  OCC  may  approve, 
conditionally  approve,  or  deny  a  filing 
after  appropriate  review  and 
consideration  of  the  record.  In  deciding 
an  application  under  this  part,  the  OCC 
may  consider  the  activities,  resources, 
or  condition  of  an  affiliate  of  the 
applicant  that  may  reasonably  reflect  on 
or  affect  the  applicant. 

(1)  Conditional  approval.  The  OCC 
may  impose  conditions  on  any  approval 
if  the  OCC  determines  that  the 
conditions  are  necessary  or  appropriate 
to  ensure  that  approval  is  consistent 
with  relevant  statutory  and  regulatory 
standards  and  OCC  policies  thereunder. 

(2)  Expedited  approval.  The  OCC 
grants  eligible  banks  expedited  approval 
within  a  specified  time  after  filing,  as 
described  in  applicable  sections  of  this 
part. 

(i)  The  OCC  may  decide  not  to  process 
a  filing  under  expedited  approval 
procedures,  if  the  OCC  concludes  that 
the  filing,  or  an  adverse  comment 
against  the  filing,  presents  significant 
supervisory,  CRA  (if  applicable),  or 
compliance  concerns,  or  raises 
significant  legal  or  policy  issues. 

(ii)  Adverse  comments  that  the  OCC 
determines  do  not  raise  significant 
supervisory,  CRA,  or  compliance 
concerns,  or  significant  legal  or  policy 
issues,  or  are  frivolous,  filed  for 
competitive  reasons,  filed  primarily  as  a 
means  of  delaying  action  on  the  filing, 
or  raise  negative  CRA  issues  that  already 
have  been  resolved  between  the 
commenter  and  the  applicant  will  not 
affect  the  OCC’s  decision  under 
paragraph  (a)(2)(i)  of  this  section. 

(b)  Denial.  The  OCC  may  deny  a  filing 
if: 


(1)  Significant  supervisory,  CRA  (if 
applicable),  or  compliance  concerns 
exist  with  respect  to  the  applicant; 

(2)  Approval  of  the  filing  is 
inconsistent  with  applicable  law, 
regulation,  or  OCC  policy  thereunder;  or 

(3)  The  applicant  fails  to  provide 
information  requested  by  the  OCC  that 
is  necessary  for  the  OCC  to  make  an 
informed  decision. 

(c)  Notification  of  final  disposition. 

The  OCC  notifies  the  applicant,  and  any 
person  who  makes  a  written  request,  of 
the  final  disposition  of  a  filing, 
including  confirmation  of  an  expedited 
approval  under  this  part.  If  the  OCC 
denies  a  filing,  the  OCC  notifies  the 
applicant  in  writing  of  the  reasons  for 
the  denial. 

(d)  Publication  of  decision.  The  OCC 
may  issue  a  public  opinion  if  its 
decision  represents  a  new  or  changed 
policy  or  presents  issues  of  general 
interest  to  the  public  or  the  banking 
industry.  The  OCC  may  elect  not  to 
disclose  information  that  the  OCC 
deems  to  be  private  and  confidential. 

(e)  Reconsideration.  The  OCC 
considers  a  request  for  reconsideration 
of  a  denied  filing  based  upon 
documents,  and  other  data  submitted  by 
the  applicant,  and  reasonable  analysis  of 
that  information  indicating  that  the 
denial  resulted  from  an  error  in  the 
OCC’s  procedures. 

(f)  Extension  of  time.  When  the  OCC 
approves  or  conditionally  approves  a 
filing,  the  OCC  generally  gives  the 
national  hank  a  limited  period  of  time 
to  commence  that  new  or  expanded 
activity.  The  OCC  does  not  generally 
grant  an  extension  of  time  to  commence 
a  new  or  expanded  corporate  activity 
approved  under  this  part. 

(g)  Nullifying  a  decision — (1)  Material 
misrepresentation  or  omission.  An 
applicant  must  certify  that  any  filing  or 
supporting  material  submitted  to  the 
OCC  contains  no  material 
misrepresentations  or  omissions.  The 
OCC  may  review  and  verify  any 
information  filed  in  connection  with  a 
notice  or  an  application.  If  the  OCC 
discovers  a  material  misrepresentation 
or  omission  after  the  OCC  has  rendered 
a  decision  on  the  filing,  the  OCC  may 
nullify  its  decision.  Any  person 
responsible  for  any  material 
misrepresentation  or  omission  of  facts 
in  a  filing  or  supporting  materials  may 
be  subject  to  enforcement  action  and 
other  penalties,  including  criminal 
penalties  provided  in  18  U.S.C.  1001. 

(2)  Other  nullifications.  The  OCC  may 
nullify  any  decision  on  a  filing  that  is: 

(i)  Contrary  to  law,  regulation,  or  OCC 
policy  thereunder;  or 
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(ii)  Granted  due  to  clerical  or 
administrative  error,  or  a  material 
mistake  of  law  or  fact. 

Subpart  B — Initial  Activities 

§  5.20  Organizing  a  bank. 

(a)  Authority.  12  U.S.C.  21,  22.  24 
(Seventh),  26,  27, 92a,  93a,  1816,  and 
2903. 

(b)  Licensing  requirements.  Any 
person  desiring  to  establish  a  national 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval. 

(c)  Scope.  This  section  describes  the 
procedures  and  requirements  governing 
OCC  review  and  approval  of  an 
application  to  establish  a  national  bank, 
including  a  national  bank  with  a  special 
purpose.  Information  regarding  an 
application  to  establish  an  interim 
national  bank  solely  to  facilitate  a 
business  combination  is  set  forth  in 
§5.33. 

(d)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Bankers’  bank  means  a  national 
bank  owned  exclusively  (except  for 
directors’  qualifying  shares)  by  other 
depository  institutions  or  depository 
institution  holding  companies  (as  that 
term  is  defined  in  section  3  of  the 
Federal  Dep>osit  Insurance  Act  (FDIA), 

12  U.S.C.  1813),  the  activities  of  which 
are  limited  by  its  articles  of  association 
exclusively  to  providing  services  to  or 
for  other  depository  institutions,  their 
holding  companies,  and  the  officers, 
directors,  and  employees  of  such 
institutions  and  companies  and  to 
providing  correspondent  banking 
services  at  the  request  of  other 
depository  institutions  or  their  holding 
companies. 

(2)  Control  means  control  as  defined 
under  section  2  of  the  Bank  Holding 
Company  Act  (BHCA),  12  U.S.C. 
1841(a)(2). 

(3)  Final  approval  means  the  OCC 
action  issuing  a  charter  certificate  and 
authorizing  a  national  bank  to  open  for 
business. 

(4)  Holding  company  means  any 
company  that  controls  or  proposes  to 
control  a  national  bank  or  a  proposed 
national  bank  whether  or  not  it  is  a  bank 
holding  company  under  section  2  of  the 
BHCA,  12  U.S.C.  1841(a)(1). 

(5)  Organizing  group  means  five  or 
more  persons  acting  on  their  own 
behalf,  or  serving  as  representatives  of  a 
sponsoring  holding  company,  who 
apply  to  the  OCC  for  a  national  bank 
charter. 

(6)  Preliminary  approval  means  a 
decision  by  the  OCC  permitting  an 
organizing  group  to  go  forward  with  the 
organization  of  the  proposed  national 
bank.  A  preliminary  approval  generally 


is  subject  to  certain  conditions  that  an 
applicant  must  satisfy  before  the  OCC 
will  grant  final  approval. 

(e)  Statutory  requirements — (1) 

General.  The  OCC  charters  a  national 
bank  under  the  authority  of  the  National 
Bank  Act  of  1864,  as  amended,  12 
U.S.C.  1  et  seq.  The  name  of  a  proposed 
bank  must  include  the  word  “national.” 
In  determining  whether  to  approve  an 
application  to  establish  a  national  bank, 
the  OCC  verifies  that  the  proposed 
national  bank  has  complied  with  the 
following  requirements  of  the  National 
Bank  Act.  A  national  bank  must: 

(1)  Draft  and  file  articles  of  association 
with  the  OCC; 

(ii)  Draft  and  file  an  organization 
certificate  containing  specified 
information  with  the  OCC; 

(iii)  Ensure  that  all  capital  stock  is 
paid  in;  and 

(iv)  Have  at  least  five  elected 
directors. 

(2)  Community  Reinvestment  Act.  Part 
25  of  this  chapter  requires  the  OCC  to 
assess  and  take  into  account  a  proposed 
national  bank’s  plans  for  meeting  the 
credit  needs  of  its  entire  community, 
including  low-  and  moderate-income 
neighborhoods,  consistent  with  the  safe 
and  sound  operation  of  the  bank. 

(f)  Policy^l)  General.  The 
marketplace  is  normally  the  best 
regulator  of  economic  activity  and 
competition  within  the  marketplace 
promotes  efficiency  and  better  customer 
service.  Accordingly,  it  is  the  OCC’s 
policy  to  approve  proposals  to  establish 
national  banks,  including  minority 
institutions,  that  have  a  reasonable 
chance  of  success,  and  that  will  be 
operated  in  a  safe  and  sound  manner.  It 
is  not  the  (XlC’s  policy  to  ensure  that  a 
proposal  to  establish  a  national  bank  is 
without  risk  to  the  organizers  or  to 
protect  existing  institutions  from 
healthy  competition  from  a  new 
national  bank. 

(2)  Policy  considerations,  (i)  In 
evaluating  an  application  to  establish  a 
national  bank,  ^e  OCC  considers 
whether  the  proposed  bank: 

(A)  Has  organizers  who  are  familiar 
with  national  banking  laws  and 
regulations; 

(B)  Has  competent  management, 
including  the  board  of  directors,  with 
ability  and  experience  relevant  to  the 
types  of  services  to  be  provided; 

(C)  Has  capitalization  that  is  sufficient 
to  support  the  projected  volume  and 
type  of  business; 

(D)  Can  reasonably  be  expected  to 
achieve  and  maintain  profitability;  and 

(E)  Will  be  operated  in  a  safe  and 
sound  manner. 

(ii)  The  OCC  may  also  consider 
additional  factors  listed  in  section  6  of 


FDIA,  12  U.S.C.  1816,  including  the  risk 
to  the  Federal  deposit  insurance  fund 
and  whether  the  proposed  bank’s 
corporate  powers  are  consistent  with  the 
purposes  of  the  FDIA. 

(3)  OCC  evaluation.  The  OCC 
evaluates  a  proposed  national  bank’s 
organizing  group  and  its  operating  plan, 
together.  The  OCC’s  judgment 
concerning  one  may  affect  the 
evaluation  of  the  oAer.  An  organizing 
group  and  its  operating  plan  must  be 
stronger  in  markets  where  economic 
conditions  are  marginal  or  competition 
is  intense. 

(g)  Organizing  group — (1)  General. 
Strong  organizing  groups  generally 
include  diverse  business  and  financial 
interests  and  community  involvement. 
An  organizing  group  must  have  the 
experience,  competence,  willingness,  ' 
and  ability  to  be  active  in  directing  the 
proposed  national  bank’s  affairs  in  a 
safe  and  sound  manner.  The  bank’s 
initial  board  of  directors  generally  is 
comprised  of  many,  if  not  all,  of  the 
organizers.  The  operating  plan  and  other 
information  supplied  in  the  application, 
must  demonstrate  an  organizing  group’s 
collective  ability  to  establish  and 
operate  a  successful  bank  in  the 
economic  and  competitive  conditions  of 
the  market  to  be  served.  Each  organizer 
should  be  knowledgeable  about  the 
operating  plan.  A  poor  operating  plan 
reflects  adversely  on  the  organizing 
group’s  ability,  and  the  OCC  gener^ly 
denies  applications  with  poor  operating 
plans. 

(2)  Management  selection.  The  initial 
board  of  directors  must  select  competent 
senior  executive  officers  before  the  OCC 
grants  final  approval.  Early  selection  of 
executive  officers,  especially  the  chief 
executive  officer,  contributes  favorably 
to  the  preparation  and  review  of  an 
operating  plan  that  is  accurate, 
complete,  and  appropriate  for  the  type 
of  bank  proposed  and  its  market,  and 
reflects  favorably  upon  an  application. 
As  a  condition  of  the  charter  approval, 
the  OCC  retains  the  right  to  object  to 
and  preclude  the  hiring  of  any  officer, 
or  the  appointment  or  election  of  any 
director,  for  a  two-year  period  from  the 
date  the  bank  commences  business. 

(3)  Financial  resources,  (i)  Each 
organizer  must  have  a  history  of 
responsibility,  personal  honesty,  and 
integrity.  Personal  wealth  is  not  a 
prerequisite  to  become  an  organizer  or 
director  of  a  national  bank.  However, 
directors’  stock  purchases,  individually 
and  in  the  aggregate,  should  reflect  a 
financial  commitment  to  the  success  of 
the  national  bank  that  is  reasonable  in 
relation  to  their  individual  and 
collective  financial  strength.  A  director 
should  not  have  to  depend  on  bank 
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dividends,  fees,  or  other  compensation 
to  satisfy  financial  obligations. 

•  (ii)  Because  directors  are  often  the 
primary  source  of  additional  capital  for 
banks  not  affiliated  with  a  holding 
company,  it  is  desirable  that  an 
organizer  who  is  also  proposed  as  a 
director  of  the  national  bank  be  able  to 
supply  or  have  a  realistic  plan  to  enable 
the  bank  to  obtain  capital  when  needed. 

(iii)  Any  financial  or  other  business 
arrangement,  direct  or  indirect,  between 
the  organizing  group  or  other  insider 
and  the  proposed  national  bank  must  be 
on  nonpreferential  terms. 

(4)  Organizational  expenses,  (i) 
Organizers  are  expected  to  contribute 
time  and  expertise  to  the  organization  of 
the  bank.  Organizers  should  not  bill 
excessive  charges  to  the  bank  for 
professional  and  consulting  services  or 
unduly  rely  upon  these  fees  as  a  source 
of  income. 

(ii)  A  proposed  national  bank  may  not 
pay  any  fee  that  is  contingent  upon  an 
OCC  decision,  and  such  action  generally 
is  grounds  for  denial  of  the  application 
or  withdrawal  of  preliminary  approval. 
Organizational  expenses  for  denied 
applications  are  the  sole  responsibility 
of  the  organizing  group. 

(5)  Sponsor’s  experience  and  support. 
If  an  application  is  sponsored  by  an 
existing  holding  company,  individuals 
affiliated  with  other  depository 
institutions,  or  individuals  otherwise 
experienced  in  banking,  the  OCC 
considers  their  records  of  performance 
in  those  ventures.  A  sponsor  must  be 
financially  able  to  support  the  new 
bank’s  operations  and  to  provide  or 
locate  capital  when  needed. 

(h)  Operating  plan — (1)  General,  (i) 
Organizers  of  a  proposed  national  bank 
must  submit  an  operating  plan  that 
adequately  addresses  the  statutory  and 
policy  considerations  set  forth  in 
paragraphs  (e)  and  {f)(2)  of  this  section. 
The  plan  must  reflect  sound  banking 
principles  and  demonstrate  realistic 
assessments  of  risk  in  light  of  economic 
and  competitive  conditions  in  the 
market  to  be  served. 

(ii)  The  OCC  may  offset  deficiencies 
in  one  factor  by  strengths  in  one  or  more 
other  factors.  However,  deficiencies  in 
some  factors,  such  as  unrealistic 
earnings  prospects,  may  have  a  negative 
influence  on  Ae  evaluation  of  other 
factors,  such  as  capital  adequacy,  or 
may  be  serious  enough  by  themselves  to 
result  in  denial.  The  OCC  considers 
inadequacies  in  an  operating  plan  to 
reflect  negatively  on  the  organizing 
group’s  ability  to  operate  a  successful 
bank. 

(2)  Earnings  prospects.  The  organizing 
group  must  submit  proforma  balance 
sheets  and  income  statements  as  part  of 


the  operating  plan.  The  OCC  reviews  all 
projections  for  reasonableness  of 
assumptions  and  consistency  with  the 
operating  plan. 

(3)  Management,  (i)  The  organizing 
group  must  include  in  the  operating 
plan  information  sufficient  to  permit  the 
OCC  to  evaluate  the  overall  management 
ability  of  the  organizing  group.  If  the 
organizing  group  has  limited  banking 
experience  or  community  involvement, 
the  senior  executive  officers  must  be 
able  to  compensate  for  such 
deficiencies. 

(ii)  The  organizing  group  may  not  hire 
an  officer  or  elect  or  appoint  a  director 
if  the  OCC  objects  to  that  person  at  any 
time  prior  to  the  date  the  bank 
commences  business. 

(4)  Capital.  A  proposed  bank  must 
have  sufficient  initial  capital,  net  of  any 
organizational  expenses  that  will  be 
charged  to  the  bank’s  capital  after  it 
begins  operations,  to  support  the  bank’s 
projected  volume  and  type  of  business. 

(5)  Community  service,  (i)  The 
operating  plan  must  indicate  the 
organizing  group’s  knowledge  of  and 
plans  for  serving  the  community.  The 
organizing  group  must  evaluate  the 
banking  needs  of  the  community, 
including  its  consumer,  business, 
nonprofit,  and  government  sectors.  The 
operating  plan  must  demonstrate  how 
the  proposed  bank  responds  to  those 
needs  consistent  with  the  safe  and 
sound  operation  of  the  bank.  The 
provisions  of  this  paragraph  may  not 
apply  to  an  application  to  organize  a 
bank  for  a  special  purpose. 

(ii)  As  part  of  its  operating  plan,  the 
organizing  group  must  submit  a 
statement  that  demonstrates  its  plans  to 
achieve  CRA  objectives. 

(iii)  Because  community  support  is 
important  to  the  long-term  success  of  a 
bank,  the  organizing  group  must  include 
plans  for  attracting  and  maintaining 
community  support. 

(6)  Safety  ana  soundness.  The 
operating  plan  must  demonstrate  that 
the  organizing  group  (and  the 
sponsoring  company,  if  any,)  is  aware 
of,  and  understands,  national  banking 
laws  and  regulations,  and  safe  and 
sound  banking  operations  and  practices. 
The  OCC  will  deny  an  application  that 
does  not  meet  these  safety  and 
soundness  requirements. 

(7)  Trust  services.  The  operating  plan 
must  indicate  if  the  proposed  bank 
intends  to  offer  trust  services. 

(i)  Procedures — (1)  Prefiling  meeting. 
The  OCC  normally  requires  a  prefiling 
meeting  with  the  organizers  of  a 
proposed  national  bank  before  the 
organizers  file  an  application. 
Organizers  should  be  familiar  with  the 
OCC’s  chartering  policy  and  procedural 


requirements  in  the  Manual  before  the 
prefiling  meeting.  The  prefiling  meeting 
is  normally  held  in  the  district  office 
where  the  application  will  be  filed. 

(2)  Operating  plan.  An  organizing 
group  must  file  an  operating  plan  that 
addresses  the  subjects  discussed  in 
paragraph  (h)  of  this  section. 

(3)  Spokesperson.  The  organizing 
group  must  designate  a  spokesperson  to 
represent  the  organizing  group  in  all 
contacts  with  the  OCC.  The 
spokesperson  must  be  an  organizer  and 
proposed  director  of  the  new  bank. 

(4)  Decision  notification.  The  OCC 
notifies  the  spokesperson  and  other 
interested  parties  in  writing  of  its 
decision  on  an  application.  In  the  case 
of  preliminary  approval,  the  OCC  sends 
organizing  instructions  with  the 
decision  letter. 

(5)  Post-decision  activities,  (i)  Before 
the  OCC  grants  final  approval,  a 
proposed  national  bank  must  be 
established  as  a  body  corporate.  A 
national  bank  becomes  a  body  corporate 
after  it  has  filed  its  organization 
certificate  and  articles  of  association 
with  the  OCC  as  required  by  law  In 
addition,  the  organizing  group  must 
elect  a  board  of  directors.  The  proposed 
bank  may  not  conduct  the  business  of 
banking  until  the  OCC  grants  final 
approval. 

fii)  For  all  capital  obtained  through  a 
public  offering  a  proposed  bank  must 
use  an  offering  circular  that  complies 
with  the  OCC’s  offering  circular 
regulations,  part  16  of  this  chapter. 

(iii)  A  national  bank  in  organization 
must  raise  its  capital  before  it 
commences  business.  Preliminary 
approval  expires  if  a  national  bank  in 
organization  does  not  raise  the  required 
capital  within  12  months  from  the  date 
the  OCC  grants  preliminary  approval. 
Approval  expires  if  the  national  bank 
does  not  commence  business  within  18 
months  from  the  date  of  preliminary 
approval. 

(j)  National  bankers’  banks — (1) 
Activities  and  customers.  In  addition  to 
the  other  requirements  of  this  section, 
when  an  organizing  group  seeks  to 
organize  a  national  bankers’  bank,  the 
organizing  group  must  list  in  the 
application  the  anticipated  activities 
and  customers  or  clients  of  the  proposed 
bankers’  bank. 

(2)  Waiver  of  requirements.  At  the 
organizing  group’s  request,  the  OCC 
may  w'aive  requirements  that  are 
applicable  to  national  banks  in  general 
if  those  requirements  are  inappropriate 
for  a  national  bankers’  bank  and  would 
impede  its  ability  to  provide  desired 
services  to  its  market.  An  applicant 
should  submit  a  request  for  a  waiver 
with  the  application  and  must  support 
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the  request  with  adequate  justification 
and  legal  analyse.  A  national  bankers* 
bank  that  is  already  in  operation  may 
also  request  a  waiver.  The  OCC  ceinnot 
waive  statutory  requirements  that 
specifically  apply  to  national  bankers’ 
banks  pursuant  to  12  U.S.C.  27(b)(1). 

(3)  Investments.  A  national  bank  may 
invest  up  to  ten  p«cent  of  its  paid-in 
capital  stock  and  unimpaired  surplus  in 
a  national  or  state  bankers’  bank,  and 
may  own  five  percent  or  less  of  any 
class  of  a  national  or  state  bankers’ 
bank’s  voting  securities. 

(k)  SpeckJ  purpose  banks.  An 
applicant  for  a  national  bank  charter 
that  will  limit  its  activities  to  trust 
activities,  credit  card  operations,  or 
another  special  purpose  must  adhere  to 
establish^  charter  procedures  with 
modifications  appropriate  for  the 
circiunstances,  as  determined  by  the 
OCC.  In  addition  to  the  other 
requirements  in  this  section,  a  bank 
limited  to  trust  activities,  credit  card 
operations,  or  another  special  purpose 
may  not  conduct  such  business  until  the 
OCC  grants  final  approval  for  the  bank 
to  commence  operations. 

§  5.24  Conversion. 

(a)  Authority.  12  U.S.C.  35,  93a,  214a, 
214b,  214c,  and  2903. 

(b)  Licensing  requirements.  A  state 
bank  or  a  Federal  savings  association 
must  submit  an  application  and  obtain 
prior  OCC  approval  to  convert  to  a 
national  bank  charter.  A  national  bank 
must  give  notice  to  the  OCC  before 
converting  to  a  state  bank  or  Federal 
savings  association  charter. 

(c)  Scope.  This  section  describes 
procedures  and  standards  governing 
OCC  review  and  approval  of 
applications  by  a  state  bank  or  Federal 
savings  association  to  convert  to  a 
national  bank  charter.  This  section  also 
describes  notice  procedures  for  a 
national  bank  seeking  to  convert  to  a 
state  bank  or  Federal  savings 
association. 

(d)  Conversion  of  a  state  bank  or 
Federal  savings  association  to  a 
national  banL — (1)  Policy.  Consistent 
with  OCC’s  chartering  policy,  it  is  OCC 
policy  to  allow  conversion  to  a  national 
bank  charter  by  another  financial 
institution  that  can  operate  safely  and 
soundly  as  a  national  bank  in 
compliance  with  applicable  laws, 
regulations,  and  policies.  The  OCC  may 
deny  an  application  by  any  state  bank 
(including  a  “state  baj^’’  as  defined  in 
12  U.S.C.  214(a))  and  any  Federal 
savings  association  to  convert  to  a 
national  bank  charter  on  the  basis  of  the 
standards  for  denial  set  forth  in 

§  5.13(b),  or  when  conversion  would 
permit  the  applicant  to  escape 


supervisOTy  actions  by  its  current 
regulator. 

(2)  Procedures,  (i)  A  state  bank  or 
Federal  savings  association  must  submit 
its  application  to  convert  to  a  national 
bank  to  the  appropriate  district  office. 

The  application  must: 

(A)  Be  signed  by  the  president  or 
other  duly  authorized  officer; 

(B)  Identify  eadi  brandi  that  the 
resulting  baiik  is  expected  to  operate 
after  conversion; 

(C)  Include  the  institution’s  most 
recent  audited  financial  statements  (if 
any); 

(D)  Include  the  latest  report  of 
condition  and  report  of  income  (the 
most  recent  daily  statement  of  condition 
will  suffice  if  the  savings  bank  or 
Federal  savings  association  does  not  file 
these  reports); 

(E)  Include  an  opinion  from  the  state 
bank  or  Federal  savings  association’s 
counsel  that  the  conversion  is  not  in 
contravention  of  applicable  Federal  and 
state  law; 

(F)  State  whether  the  state  bank  or 
Federal  savings  association  wishes  to 
exercise  fiduciary  powers  after  the 
conversion; 

(G)  Identify  all  subsidiaries  that  the 
state  bank  or  Federal  savings  association 
will  retain  following  the  conversion, 
and  provide  the  information  and 
analysis  of  the  subsidiaries*  activities 
that  would  be  required  if  the  converting 
bank  or  savings  association  were  a 
national  bank  establishing  a  subsidiary 
pursuant  to  §  5.34;  and 

(H)  Identify  any  nonconforming 
assets,  including  nonconforming 
subsidiaries  and  activities,  that  the  state 
bank  or  Federal  savings  association 
holds  or  engages  in,  and  describe  the 
plans  the  state  bank  or  Federal  savings 
association  has  for  retaining  or  divesting 
these  assets. 

(ii)  The  OCC  may  permit  a  bank  that 
plans  to  retain  nonconforming  assets  to 
retain  those  assets  subject  to  conditions 
and  an  OCC  determination  of  the 
carrying  value  of  the  retained  assets. 

(iii)  Approval  for  a  state  bank  or 
Federal  savings  association  to  convert  to 
a  national  bank  expires  if  the  conversion 
has  not  occurred  within  six  months  of 
the  OCC’s  preliminary  approval  of  the 
application. 

(iv)  When  the  OCC  determines  that 
the  applicant  has  satisfied  all  statutory 
and  regulatory  requirements,  including 
those  set  forth  in  12  U.S.C  35,  and  any 
other  conditions,  the  OCC  issues  a 
charter  certificate.  The  certificate  states 
that  the  state  bank  or  Federal  savings 
association  is  authorized  to  begin 
conducting  business  as  a  national  bank 
as  of  a  specified  date. 


(3)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  this  section,  unless  * 
the  OCC  determines  that  an  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections. 

(e)  Conversion  of  a  national  bank  to 

a  state  bank. — (1)  Procedure.  A  naticmal 
bank  may  convert  to  a  state  bank,  within 
the  meaning  of  12  U.S.C.  214(a),  in 
accordance  with  12  U.S.C.  214c, 
without  prior  OCC  approval. 

Termination  of  the  national  bank’s 
status  as  a  national  bank  occurs  upmn 
the  bank’s  completion  of  the 
requirements  of  12  U.S.C.  214a,  and 
upon  the  appropriate  district  office’s 
receipt  of  the  bank’s  national  bank 
charter  (or  copy  of  thereof)  in 
connection  with  the  consummation  of 
the  transaction. 

(2)  Notice.  A  national  bank  that 
desires  to  convert  to  a  state  bank  must 
submit  a  notice  of  its  intent  to  convert 
to  the  appropriate  district  office.  The 
national  baiik  must  file  this  notice  when 
it  first  requests  approval  to  convert  from 
the  appropriate  state  authorities.  The 
appropriate  district  office  then  instructs 
the  national  bank  to  terminate  its  status 
as  a  national  bank. 

(3)  Exception  to  the  rules  of  general 
applicability.  Sections  5.5  through  5.8, 
and  5.10  through  5.13,  do  not  apply  to 
the  conversion  of  a  national  bank  to  a 
state  bank. 

(f)  Conversion  of  a  national  bank  to  a 
Federal  savings  association.  A  national 
bank  may  convert  to  a  Federal  savings 
association  without  prior  CXZC  approval. 
The  requirements  and  procedures  set 
forth  in  paragraph  (e)  of  this  section  and 
12  U.S.C.  214a  and  12  U.S.C.  214c  apply 
to  a  conversion  to  a  Federal  savings 
association,  except  as  follows; 

(1)  In  paragrapti  (e)  of  this  section 
references  to  “appropriate  state 
authorities”  mean  “appropriate  Federal 
authorities";  and 

(2)  References  in  12  U.S.C.  214c  to  the 

“law  of  the  state”  and  “any  state 
authority”  mean  “laws  and  regulations 
governing  Federal  savings  associations” 
and  “Office  of  Thrift  Supervision”, 
respectively.  » 

§  5.26  Fiduciary  powers. 

(a)  Authority.  12  U.S.C.  92a. 

(b)  Licensing  requirements.  A  national 
bank  must  submit  an  application  and 
obtain  prior  approval  tom  the  OCC  to 
exercise  fiduciary  powers. 

(c)  Scope.  ’This  section  sets  forth  the 
procedures  governing  OCC  review  and 
approval  of  an  application  by  a  national 
bank  to  exCTcise  fiduciary  powers. 
Fiduciary  activities  are  subject  to  tlie 
provisions  of  part  9  of  this  chapter. 
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(d)  Policy.  The  exercise  of  fiduciary 
powers  is  primarily  a  management 
decision  of  the  national  bank.  The  OCC 
generally  permits  a  national  bank  to 
exercise  fiduciary  powers  if  the  bank  is 
operating  in  a  sati^ctory  manner,  the 
proposed  activities  comply  with 
applicable  statutes  and  regulations,  and 
the  bank  retains  qualified  trust 
management. 

(e)  Procedure. — (1)  General.  The 
following  institutions  must  obtain 
approval  from  the  OCCto  offer  trust 
services  to  the  public: 

(i)  A  national  bank  without  trust 
powers  (including  those  which  plan  to 
exercise  trust  powers  after  merging  with 
a  state  .bank  with  trust  powers);  emd 

(ii)  A  state  bank  or  a  Federal  savings 
association  with  trust  powers  that 
converts  to  anational  bank. 

;(2)  Application.  A  bank  must  submit 
an  application  in  the  form  of  a  letter  to 
the  0(X  requesting  approval  to  exercise 
fiduciary  powers.  The  letter  must 
contain: 

(i)  A  statement  requesting  full  or 
limited  powers  (specifying  which 
powers); 

(ii)  An  opinion  of  counsel  that  the 
proposed  activities  do  not  violate 
applicable  Federal,  state,  or  local  law, 
including  citations  to  applicable  law; 

(iii)  A  statement  that  the  capital  and 
surplus  of  the  national  bank  are  not  less 
than  the  capital  and  surplus  required  by 
state  law  of  state  banks,  trust 
companies,  and  other  corporations 
exercising  comparable  fiduciary  powers; 
and 

(iv)  Sufficient  biographical 
informatian  on  proposed  trust 
management  personnel  to  enable  the 
OCC  to  assess  \dieir  qualifications. 

(3!)  Mergers  iOnd  consolidations 
involvingtnational  banks,  [i)  Where  two 
or  more  national  ibanks  consolidate  or 
merge,  and  any  of  the  banks  has,  prior 
to  such  consolidation  or  merger, 
received  an  approval  from  the  OCC  to 
exercise  fiduciary  powers  that  is  in  force 
at  the  time  .of  the  consoHdation  or 
merger,  the  resulting  bank  succeeds  to 
the  rights  existing  under  the  approval. 
The  resulting  ba^  may  exercise 
fiduciary  powers  in  the  same  manner 
and  to  the  same  extent  as  the  bank  to 
which  approval  was  originally  granted. 
A  new  application  to  continue  to 
exercise  such  powers  is  not  necessary. 

(ii)  A  national  bank  with  prior  OCC 
approval  to  exercise  fiduciary  powers 
that  is  the  resulting  bank  in  a  merger  or 
consolidation  with  a  state  bank  is  not 
required  to  file -a  new  application  to 
continue  tOTracercise  such  powers. 

(i)  Expedited  approval.  The  OCC 
approves,  conditionally  approves,  or 
denies  an  eligible  bank’s  application  for 


fiduciary  powers  on  or  before  the  30th 
day  after  the  filing  is  received  by  the 
OCC.  The  appbcation  is  deemed 
approved  by  the  OCC  as  of  the  30th  day 
after  the  filing  is  .received  by  the  OCC 
unless  the  OCC  notifies  the  bank  prior 
to  that  date  thatthe  bank  is  not  eligible 
for  expedited  approval  under  the 
standards  of  §  5.13(a)(2). 

(5)  Permit.  Approval  of  an  application 
under  this  section  constitutes  a  permit 
under  12’U.S.C.  92a  to  conduct  the 
fiduciary  powers  covered  by  the 
application. 

(6)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  this  section,  unless 
the  OCC  determines  that  an  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues,  and  requires 
compliance  with  those  sections. 

(7)  Expiration  of  approval.  Approval 
expires  if  a  national  bank  does  not 
commence  fiduciary  activities  within  18 
months 'fixnn  the  date  of  approval. 

Subpart  C — Expansion  of  Activities 

§  5.30  Establishment,  acquisition  and 
relocation  of  a  branch. 

(a)  Authority.'lZ  U.S.C.  1-42,  and 
2901-2907. 

(b)  Ucensing  requirements.  A  national 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval  to  establish 
or  relocate  a.brandi. 

(c)  Scope.  This  section  describes  the 
procedures  and  standards  governing 
OCC  review  and  approval  of  a  national 
bank’s  application  to  establish  a  new 
branch  or  to  relocate  a  branch.  The 
standards,  but  not  the  procedures,  set 
forth  in  this  section  apply  to  a  branch 
established  as  a  result  of  a  business 
combination  approved  under  §  5.33.  A 
branch  established  through  a  Isusiness 
combination  is  subject  only  to  the 
procedures  set  forth  in  §  5.33. 

(d)  Definitions.  (1)  Branch  includes 
any  branch  bank,  branch  office,  branch 
agency,  additional  office,  or  any  branch 
place  of  business  established  by  a 
national  bank  in  the  United  States  or  its 
territories  at  which  deposits  are 
received,  .checks  paid,  or  money  lent. 

(i)  A  branch  established  by  a  national 
bank  may  include  a  mobile  facility; 
temporary  facility;  facility  that  is  not 
permanently  staffed,  such  as  an 
automated  teller  machine  (A’TM),  if  the 
facility  is  owned  or  rented  by  the  bank; 
or  a  seasQxial  agency,  as  described  in  12 
U.S.C.  36(c). 

(ii)  A  facility  otherwise  described  in 
paragraph  (d)(1)  offiiis  section  is  not  a 
branch  if: 

(A)  The  bank  does  .not  permit 
memhevs  of  the  public  to  bave  physical 
access  to  the  facility  s(e,g.,  an  office 


established  by  the  bank  that  receives 
deposits  only  throu^  the  mail);  or 
(B)  The  facility  is  generally  available 
to  customers  of  other  banks  to  receive 
substantially  similar  services  pertaining 
to  their  accounts  at  other  banl»  on  the 
basis  of  substantially  similar  terms  and 
conditions. 

(iii)  A  facility  otherwise  described  in 
paragraph  (d)  of  this  section  is  not  a 
branch  if  it  is  located  at  the  site  of,  or 
is  an  extension  .of,  an  approved  main  or 
branch  office  of  the  national  bank.  The 
OCC  determines  whether  a  facility  is  an 
extension  of  an  existing  main  or  branch 
office  on  a  case-by^case  basis. 

(2)  Home  state  means  the  state  in 
which  the  main  office  of  the  national 
bank  is  located. 

(e)  Policy.  In  determining  whether  to 
approve  an  application  to  establish  or 
relocate  a  branch,  the  OCC  is  guided  by 
the  following  principles: 

(1)  Maintaining  a  sound  banking 
system; 

(2)  Encouraging  a  national  bank  to 
help  meet  the  credit  needs  of  its  entire 
community: 

(3)  Relying  on  the  marketplace  as 
generally  the  best  regulator  of  economic 
activity;  and 

(4)  Encouraging  healthy  competition 
to  promote  efficiency  and  better  service 
to  customers. 

(f)  Procedures — (1)  General.  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  each  national  bank  proposing  to 
establish  a  branch  must  submit  to  the 
appropriate  district  office  a  separate 
branch  application  for  each  proposed 
branch. 

(2)  Consolidated  applications — (i) 
ATM  branches  and  unstaffed  branches. 
A  national  bank  may  request  approval, 
through  a  single  application,  for  as 
many  A'TM  btancihes  or  other  unstaffed 
branches  as  the  national  bank  proposes 
to  establish  within  nine  months  after  the 
approval  date.  The  bank  must  list  in  the 
application  each  proposed  A'TM  branch 
or  other  unstaffed  branch  location. 

(ii)  Jointly-established  branches.  If  a 
national  bank  proposes  to  establish  a 
branch  jointly  with  one  or  more  national 
banks  or  depositoiy’  institutions,  only 
one  of  the  national  banks  needs  to 
submit  a  branch  application.  The 
national  bank  submitting  the 
application  may  acd  as  agent  for  all  the 
national  banks  in  the  group  of 
depository  institutions  proposing  to 
share  the  branch.  The  application  must 
list  in  an  attacdiment  the  name  and  main 
office  address  of  each  national  bank  in 
the  group. 

(iii)  Messenger  services.  A  national 
bank  may  request  approval,  through  a 
single  application,  iat  multiple 
messenger  ser\’ices  to  serve  the  same 
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general  geographic  area.  Approval 
expires  if  the  national  bank  has  not 
established  any  messenger  service 
approved  by  the  OCC  within  nine 
months  after  the  date  of  approval.  (See 
12  CFR  7.7490(d).) 

(3)  Authorization.  The  CX]C 
authorizes  operation  of  the  branch  when 
all  requirements  and  conditions  for 
opening  are  satisfied. 

(4)  Expedited  approval  for  eligible 
banks.  An  application  submitted  by  an 
eligible  bank  to  establish  or  relocate  a 
branch  is  deemed  approved  by  the  (XIC 
as  of  the  seventh  day  after  the  close  of 
the  applicable  public  comment  period 
unless  the  OCC  notifies  the  bank  prior 
to  that  date  that  the  filing  is  not  eligible 
for  expedited  approval  imder  the 
standards  of  §  5.13(a)(2). 

(g)  Interstate  branches.  A  national 
bank  that  seeks  to  establish  and  operate 
a  de  novo  branch  in  any  state  other  than 
the  bank’s  home  state  or  a  state  in  which 
the  bank  already  has  a  branch  must 
satisfy  the  standards  and  requirements 
ofl2U.S.C.  36(g). 

(h)  Exceptions  to  rules  of  general 
applicability.  (1)  A  national  bank  filing 
an  application  for  a  mobile  branch  must 
publish  a  public  notice,  as  described  in 
§  5.8,  but  need  not  identify  the  specific 
sites  to  be  served  by  the  mobile  facility 
in  either  the  public  notice  or 
application. 

(2)  The  comment  period  on  any 
application  to  establish  one  or  more 
ATM  branches  or  to  engage  in  a  short- 
distance  branch  relocation  is  ten  days. 

(i)  Expiration  of  approval.  Approval 
expires  if  a  branch  has  not  commenced 
business  within  18  months  after  the  date 
of  approval.  Approval  for  an  ATM  and 
messenger  service  branch  expires  if  the 
branch  has  not  commenced  business 
within  nine  months  after  the  date  of 
approval. 

(j)  Branch  closings.  A  national  bank 
that  operates  a  branch  must  comply 
with  the  requirements  of  12  U.S.C. 
1831r-l  with  respect  to  procedures  for 
branch  closings. 

§  5.33  Business  combinations. 

(a)  Authority.  12  U.S.C.  24  (Seventh), 
93a,  181,  214a,  215,  215a,  215c, 
1815(d)(3),  1828(c),  2903,  and  Sec.  102, 
Pub.  L.  103-328, 108  Stat.  2338. 

(b)  Licensing  requirements.  A  national 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval  for  a 
business  combination  between  the 
national  bank  and  another  depository 
institution  when  the  resulting 
institution  is  a  national  bank.  A  national 
bank  must  give  notice  to  the  OCC  prior 
to  engaging  in  a  combination  where  the 
resulting  institution  will  not  be  a 
national  bank. 


(c)  Scope.  This  section  sets  forth  the 
standards  for  OCC  review  and  approval 
of  applications  for  business 
combinations  resulting  in  national 
banks,  and  for  notices  and  other 
procedures  for  national  banks  involved 
in  all  forms  of  combinations. 

(d)  Definitions — (1)  Business 
combination  means  any  merger  or 
consolidation  between  a  national  bank 
and  one  or  more  depository  institutions 
in  which  the  resulting  institution  is  a 
national  bank,  the  acquisition  by  a 
national  bank  of  all,  or  substantially  all, 
of  the  assets  of  another  depository 
institution,  or  the  assumption  by  a 
national  bank  of  deposit  liabilities  of 
another  depository  institution. 

(2)  Interim  bank  means  a  national 
bank  that  does  not  operate 
independently  but  exists  solely  as  a 
vehicle  to  accomplish  a  business 
combination. 

(3)  Home  state  means,  with  respect  to 
a  national  bank,  the  state  in  which  the 
main  office  of  the  bank  is  located  and, 
with  respect  to  a  state  bank,  the  state  by 
which  the  bank  is  chartered. 

(e)  Policy — (1)  Factors.  The  OCC 
considers  the  following  factors  in 
evaluating  an  application  for  a  business 
combination: 

(i)  Competition.  (A)  The  OCC 
considers  the  effect  of  a  proposed 
business  combination  on  competition. 
The  applicant  must  provide  a 
competitive  analysis  of  the  transaction, 
including  a  definition  of  the  relevant 
geographic  market  or  markets.  An 
applicant  may  refer  to  the  Manual  for 
procedures  to  expedite  its  competitive 
analysis. 

(B)  The  OCC  denies  an  application  for 
a  business  combination  if  the 
combination  would  result  in  a 
monopoly,  or  would  further  a 
conspiracy  to  monopolize  or  attempt  to 
monopolize  the  business  of  bemking  in 
any  part  of  the  United  States.  The  OCC 
also  denies  any  proposed  business 
combination  whose  effect  in  any  section 
of  the  United  States  may  be 
substantially  to  lessen  competition,  or 
tend  to  create  a  monopoly,  or  which  in 
any  other  manner  would  be  in  restraint 
of  trade,  unless  the  probable  effects  of 
the  transaction  in  meeting  the 
convenience  and  needs  of  tlie 
commimity  clearly  outweigh  the 
anticompetitive  effects  of  the 
transaction.  For  purposes  of  weighing 
against  anticompetitive  effects,  a 
business  combination  may  have 
favorable  effects  in  meeting  the 
convenience  and  needs  of  the 
community  if  the  depository  institution 
being  acquired  has  limited  long-term 
prospects,  or  if  the  resulting  national 
bank  will  provide  significantly 


improved,  additional,  or  less  costly 
services  to  the  community. 

(ii)  Financial  and  managerial 
resources,  and  future  prospects.  The 
OCC  considers  the  financial  and 
managerial  resources  and  future 
prospects  of  the  existing  or  proposed 
institutions. 

(iii)  Convenience  and  needs  of 
community.  The  OCC  considers  the 
probable  effects  of  the  business 
combination  on  the  convenience  and 
needs  of  the  community  served.  The 
applicant  must  describe  these  effects  in 
its  application,  including  any  planned 
office  closings  or  reductions  in  services 
following  the  business  combination  and 
the  likely  impact  on  the  community. 

The  OCC  also  considers  additional 
relevant  factors,  including  the  resulting 
national  bank’s  ability  and  plans  to 
provide  expanded  or  less  costly  services 
to  the  commimity. 

(iv)  Community  reinvestment.  The 
OCC  considers  the  performance  of  the 
applicant  and  the  depository  institution 
being  acquired  in  helping  to  meet  the 
credit  needs  of  the  relevant 
communities,  including  low-  and 
moderate-income  neighborhoods, 
consistent  with  safe  and  sound  banking 
practices. 

(v)  Adequacy  of  disclosure.  (A)  An 
applicant  must  inform  shareholders  of 
all  material  aspects  of  a  business 
combination  and  must  comply  with  any 
applicable  requirements  of  the  Federal 
securities  laws  and  securities 
regulations  of  the  OCC.  Accordingly,  an 
applicant  must  ensure  that  all  proxy  and 
information  statements  prepared  in 
connection  with  a  business  combination 
do  not  contain  any  untrue  statement  of 
a  material  fact,  or  omit  to  state  a 
material  fact  necessary  in  order  to  make 
the  statements  made,  in  the  light  of  the 
circumstances  imder  which  they  were 
made,  not  misleading. 

(B)  A  national  bank  applicant  with 
one  or  more  classes  of  securities  subject 
to  the  registration  provisions  of  section 
12(b)  or  (g)  of  the  Securities  Exchange 
Act  of  1934, 15  U.S.C.  787(b)  or  787(g), 
must  file  preliminary  proxy  material  or 
information  statements  for  review  with 
the  Director,  Securities,  Investments, 
and  Fiduciary  Practices  Division,  OCC, 
Washington,  DC  20219,  and  with  the 
appropriate  district  office.  Any  other 
applicant  must  submit  the  proxy 
materials  or  information  statements  it 
uses  in  connection  with  the 
combination  to  the  appropriate  district 
office  no  later  than  when  the  materials 
are  sent  to  the  shareholders. 

(2)  Acquisition  and  retention  of 
branches.  An  applicant  must  disclose 
the  location  of  any  branches  it  will 
acquire  and  retain  in  a  business 
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combination.  The  OCC  considers  the 
acquisition  and  retention  of  branches 
under  the  standards  set  out  in  §  5.30, 
but  does  not  require  separate 
applications  under  §  5.30. 

(3)  Subsidiaries,  (i)  An  applicant  must 
identify  all  subsidicuies  to  be  acquired 
in  a  business  combination  and  state  the 
activities  of  each  subsidiary.  The  OCC 
does  not  require  separate  applications 
under  §  5.34. 

fii)  An  applicant  proposing  to  acquire, 
through  a  business  combination,  a 
subsidiary  of  a  depository  institution 
other  than  a  national  bank  also  must 
provide  the  information  and  analysis  of 
the  subsidiary’s  activities  that  w'ould  be 
required  if  the  acquiring  bank  werq^a 
national  bank  establishing  the 
subsidiary  pursuant  to  §  5.34. 

(4)  Interim  banks — (i)  Application.  An 
applicant  for  a  business  combination 
that  plans  to  use  an  interim  bank  to 
accomplish  the  transaction  must  file  an 
application  to  organize  an  interim  bank 
as  part  of  the  application  for  the  related 
business  combination. 

(ii)  Conditional  approval.  The  OCC 
grants  conditional  approval  to  form  an 
interim  bank  when  it  acknowledges 
receipt  of  the  application  for  the  related 
business  combination. 

(iii)  Corporate  status.  An  interim  bank 
becomes  a  body  corporate  and  may 
enter  into  legally  valid  agreements  when 
it  has  filed,  and  the  OCC  has  accepted, 
the  interim  bank's  duly  executed 
articles  of  association  and  organization 
certificate.  OCC  acceptance  occurs; 

(A)  On  the  date  the  OCC  advises  the 
interim  bank  that  its  articles  of 
association  and  organization  certificate 
are  acceptable:  or 

(B)  On  the  date  the  interim  bank  files 
articles  of  association  and  an 
organization  certificate  that  conform  to 
the  form  for  those  documents  provided 
by  the  OCC  in  the  Manual. 

(iv)  Directors  and  bylcPA's.  Before  the 
0(X  grants  final  approval,  the  OCC 
must  verify  that  the  interim  national 
bank  has  elected  a  board  of  directors 
and  adopted  bylaws. 

(5)  Nonconforming  assets.  An 
applicant  must  identify  any 
nonconforming  assets,  including 
nonconforming  subsidiaries  and 
activities  of  the  institution  to  be 
acquired,  that  will  not  be  disposed  of 
prior  to  consummation  of  the  business 
combination.  The  OCC  may  permit  a 
national  bank  to  retain  nonconforming 
assets  for  a  reasonable  time  to  allow  it 
to  dispose  of  or  conform  the  assets.  The 
OCC  may  set  conditions  for  retention 
and  may  determine  the  carrying  value  of 
assets. 

(6)  Fiduciary  powers.  An  applicant 
must  state  whether  the  resulting  bank 


intends  to  exercise  fiduciary  powers 
pursuant  to  §  5.26(e)(3). 

(7)  Expiration  of  approval.  Approval 
of  a  business  combination,  and 
conditional  approval  of  an  interim  bank 
charter,  if  applicable,  expires  if  the 
business  combination  is  not 
consummated  within  one  year  after  the 
date  of  OCC  approval. 

(f)  Exceptions  to  rules  of  general 
applicability — (1*)  National  bank 
applicant.  Section  5.8  (a)  through  (c) 
does  not  apply  to  a  national  bank 
applicant  that  is  subject  to  specific 
statutory  notice  requirements  for  a 
business  combination.  A  national  bank 
applicant  must  follow,  as  applicable, 
public  notice  requirements  contained  in 
12  U.S.C.  1828(c)(3)  (business 
combinations  between  insured 
depository  institutions),  12  U.S.C. 

215(a)  (consolidation  under  a  national 
bank  charter),  12  U.S.C.  215a(a)(2) 
(merger  under  a  national  bank  charter), 
and  paragraph  (g)  of  this  section  (merger 
or  consolidation  with  a  Federal  savings 
association  or  under  a  state  bank 
charter). 

(2)  Interim  bank.  Sections  5.8,  5.10, 
and  5.11  do  not  apply  to  an  application 
to  organize  an  interim  bank,  unless  the 
OCC  determines  that  the  apphcation 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections.  The 
OCC  treats  an  application  to  organize  an 
interim  bank,  as  part  of  the  related 
application  to  engage  in  a  business 
combination  and  does  not  require  a 
separate  pubHc  notice  and  public 
comment  process  for  interim  banks. 

(3)  Consolidation.  The  rules  of  general 
applicability  do  not  apply  to 
transactions  covered  by  paragraph  (g)(3) 
of  this  section. 

(g)  Approval  procedures  and 
treatment  of  dissenting  shareholders  in 
consolidations  and  mergers — (1) 
Consolidations  and  mergers  with  other 
national  banks  and  state  banks  as 
defined  in  12  U.S.C.  215b(l)  resulting  in 
a  national  bank.  A  national  bank 
entering  into  a  consolidation  or  merger 
authorized  pursuant  to  12  U.S.C.  215  or 
215a,  respectively.,  is  subject  to  the 
approval  procedures  and  requirements 
with  respect  to  treatment  of  dissenting 
shareholders  set  forth  in  those 
provisions. 

(2)  Consolidations  and  mergers  with 
Federal  sax’ings  associations  under  1 2 
U.S.C.  215c  resulting  in  a  national  bank. 

(i)  With  the  approval  of  the  OCC,  any 
national  bank  and  any  Federal  savings 
association  may  consohdate  or  merge 
with  a  national  bank  as  the  resulting 
institution  by  complying  with  the 
following  procedures; 


(A)  A  national  bank  entering  into  the 
consolidation  or  merger  must  fallow  the 
procedures  of  12  U.S.C  215  or  215a, 
respectively,  as  if  the  Federal  savings 
association  were  a  state  or  national 
bank. 

(B)  A  Federal  savings  association 
entering  into  the  consolidation  or 
merger  also  must  follow  the  procedures 
of  12  U.S.C.  215  or  215a,  respectively, 
as  if  the  Federal  savings  association 
were  a  state  bank  or  national  bank, 
except  wfiere  the  laws  or  regulations 
governing  Federal  savings  associations 
specifically  provide  otherwise. 

(ii)  The  OCC  may  conduct  an 
appraisal  or  reappraisal  of  dissenters’ 
shares  of  stock  in  a  national  bank 
involved  in  a  consolidation  or  merger 
with  a  Federal  savings  association  if  all 
parties  agree  that  the  appraisal  or 
reappraisal  is  final  and  binding  on  each 
party  as  to  the  value  of  the  shares. 

(3)  Consolidation  or  merger  of  a 
national  bank  resulting  in  a  state  bank 
as  defined  in  12  U.S.C.  214(a)  or  a 
Federal  savings  association — (i)  Policy. 
Prior  OCC  approval  is  not  required  for 
the  merger  or  consofidation  of  a  national 
bank  with  a  state  bank  or  Federal 
savings  association  w'hen  the  resulting 
institution  will  be  a  state  bank  or 
Federal  savings  association. 

Termination  of  a  national  bank’s  status 
as  a  national  banking  association  is 
automatic  upon  completion  of  the 
requirements  of  12  U.SU.  214a,  in 
accordance  with  12  U.S.C.  214c,  in  the 
case  of  a  merger  or  consolidation  into  a 
state  bank,  or  paragraph  (g)(3)(iii)  of  this 
section,  in  the  case  of  a  merger  or 
consolidation  into  a  Federal  savings 
association,  and  consummation  of  the 
transaction. 

(ii)  Procedures.  A  national  bank 
desiring  to  mei^e  or  consolidate  with  a 
state  bank  or  a  Federal  savings 
association  W’hen  the  resulting 
institution  will  be  a  state  bank  or 
Federal  savings  association  must  submit 
a  notice  to  the  appropriate  district  office 
advising  of  its  intention.  The  national 
bank  must  submit  this  notice  at  the  time 
the  application  to  merge  or  consolidate 
is  filed  with  the  responsible  agency 
under  the  Bank  Merger  Act,  12  U.S.C. 
1828(c).  The  OCC  then  instructs  the 
bank  to  terminate  its  status  as  a  national 
bank. 

(iii)  Special  procedures  for  merger  or 
consolidation  into  a  Federal  savings 
association.  (A)  With  the  exception  of 
the  procedures  in  paragraph  (g)(3)(iii)(B) 
of  this  section,  a  national  bank  entering 
into  a  merger  or  consolidation  with  a 
Federal  savings  association  when  the 
resulting  institution  will  be  a  Federal 
savings  association  must  comply  with 
the  requirements  of  12  U.S.C.  2i4a  and 
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12  U.S.C.  214c  as  if  the  Federal  savings 
association  were  a  state  bank.  However, 
for  these  purposes  the  references  in  12 
U.S.C.  214c  to  "law  of  the  state”  and 
"any  state  authority”  mean  "laws  and 
regulations  governing  Federal  savings 
associations”  and  "Office  of  Thrift 
Supervision,”  respectively. 

(B)  National  bank  shareholders  who 
dissent  from  a  plan  to  merge  or 
consolidate  may  receive  in  cash  the 
value  of  their  national  bank  shares  if 
they  comply  with  the  requirements  of 
12  U.S.C.  214a  as  if  the  Federal  savings 
association  were  a  state  bank.  The  OCC 
conducts  an  appraisal  or  reappraisal  of 
the  value  of  the  national  bank  shares 
held  by  dissenting  shareholders  only  if 
all  parties  agree  that  the  determination 
will  be  final  and  binding.  The  parties 
must  also  agree  on  how  the  full 
expenses  of  the  OCC  in  making  the 
appraisal  will  be  divided  among  the 
parties  and  paid  to  the  OCC.  The  plan 
of  merger  or  consolidation  must 
provide,  consistent  with  the 
requirements  of  the  Office  of  Thrift 
Supervision  (OTS),  the  manner  of 
disposing  of  the  shares  of  the  resulting 
Federal  savings  association  not  taken  by 
the  dissenting  shareholders  of  the 
national  bank. 

(h)  Interstate  combinations.  A 
business  combination  between  banks 
under  the  authority  of  subsection  (a)(1) 
of  section  44  of  FDIA  must  satisfy  the 
standards  and  requirements  and  comply 
with  the  procedures  of  section  44.  For 
purposes  of  this  section,  the  acquisition 
of  a  branch  without  the  acquisition  of 
all  or  substantially  all  of  the  assets  of  a 
bank  is  treated  as  the  acquisition  of  a 
bank  whose  home  state  is  the  state  in 
which  the  branch  is  located. 

(i)  Expedited  approval  for  business 
reorganizations.  Business 
reorganizations  are  deemed  approved  by 
the  OCC  as  of  the  45th  day  after  the 
application  is  received  by  the  OCC, 
unless  the  OCC  notifies  the  applicant 
that  the  filing  is  not  eligible  for 
expedited  approval  under  the  standards 
of  §  5.13(a)(2).  An  application  under  this 
paragraph  must  contain  all  necessary 
information  for  the  OCC  to  determine 
that  it  qualifies  as  a  business 
reorganization.  For  purposes  of  this 
paragraph,  the  term  “business 
reorganization”  means: 

(1)  A  business  combination  between 
eligible  banks  that  are  controlled  by  the 
same  holding  company;  or 

(2)  A  business  combination  between 
an  eligible  bank  and  an  interim  bank 
chartered  in  a  transaction  in  which  a 
person  or  group  of  persons  exchanges  its 
shares  of  the  eligible  bank  for  shares  of 

a  newly  formed  holding  company  and 
receives  after  the  transaction 


substantially  the  same  proportional 
share  interest  in  the  holding  company  as 
it  held  in  the  eligible  bank  (except  for 
changes  in  interests  resulting  ft'om  the 
exercise  of  dissenters’  rights),  and  the 
reorganization  involves  no  other 
transactions  involving  the  bank. 

§  5.34  Operating  subsidiaries. 

(a)  Authority.  12  U.S.C.  24(Seventh) 
and  93a. 

(b)  Licensing  requirements.  A  national 
bank  generally  must  submit  an 
application  and  obtain  prior  OCC 
approval  to  establish  an  operating 
subsidiary.  In  certain  circumstances,  a 
national  bank  need  only  notify  the  OCC 
after  it  has  commenced  specified 
activities  in  an  operating  subsidiary. 

(c)  Scope.  This  section  sets  forth 
application  and  notice  procedures  for 
the  establishment  and  operation  of  an 
operating  subsidiary  by  a  national  bank. 

(d)  Standards  and  requirements — (1) 
General.  A  national  bank  may  establish, 
acquire,  and  operate  an  operating 
subsidiary  to  engage  in  activities  that 
are  a  part  of,  or  incidental  to,  the 
business  of  banking  under  12  U.S.C. 
24(Seventh),  and  other  activities 
authorized  for  national  banks  or  their 
subsidiaries  under  other  statutes. 

(2)  Qualifying  subsidiaries.  A  national 
bank  may  invest  in  a  corporation  as  an 
operating  subsidiary  if  the  parent  bank 
owns  more  than  50  percent  of  the  voting 
stock  of  the  corporation,  and  no  other 
party  controls  the  corporation.  In 
addition,  the  corporation  must  engage 
only  in  activities  that  are  a  part  of,  or 
incidental  to,  the  business  of  banking 
under  12  U.S.C.  24(Seventh),  or  in  other 
activities  authorized  for  national  banks 
or  their  subsidiaries  under  other 
statutes.  However,  the  following 
corporations  are  not  operating 
subsidiaries  subject  to  this  section: 

(i)  Corporations  in  which  the  bank’s 
investment  is  made  pursuant  to  specific 
authorization  in  an  individual  statute  or 
other  OCC  regulation;  and 

(ii)  Corporations  in  which  the  bank 
has  acquired  shares  through  foreclosure 
on  collateral,  or  otherwise  in  good  faith, 
by  way  of  compromise  of  a  doubtful 
claim,  or  to  avoid  a  loss  in  connection 
with  a  debt  previously  contracted. 

(3)  Examination  and  supervision. 
Each  operating  subsidiary  is  subject  to 
examination  and  supervision  by  the 
OCC.  Unless  otherwise  provided  by 
statute  or  regulation,  or  determined  by 
the  OCC  in  writing,  all  provisions  of 
Federal  banking  laws  and  regulations 
applicable  to  the  operations  of  the 
parent  bank  apply  to  the  operations  of 
the  bank’s  operating  subsidiaries.  If, 
upon  examination,  the  OCC  determines 
that  the  subsidiary  is  created  or 


operated  in  violation  of  law,  regulation, 
or  written  condition,  or  that  the  manner 
of  operation  is  unsafe  or  unsound,  the 
OCC  directs  the  bank  or  operating 
subsidiary  to  take  appropriate  remedial 
action,  which  may  include  requiring  the 
bank  to  dispose  of  all  or  part  of  the 
subsidiary. 

(e)  Procedures — (1)  General — (i) 
Application  required.  Except  as 
provided  in  paragraph  (e)(3)  of  this 
section,  a  national  bank  that  intends  to 
acquire  or  establish  an  operating 
subsidiary,  or  to  perform  new  activities 
in  an  existing  subsidiary,  must  submit 
an  application  letter  to  the  OCC.  The 
letter  must  include  a  detailed 
description  of  the  bank’s  investment  in 
the  subsidiary,  the  proposed  activities  of 
the  subsidiary,  the  organizational 
structure  and  management  of  the 
subsidiary,  and  the  relations  between 
the  bank  and  the  subsidiary.  It  also  must 
state  whether  any  activity  of  the 
operating  subsidiary  will  be  conducted 
at  a  location  other  than  the  main  office 
or  a  previously  approved  branch  of  the 
bank.  The  letter  must  contain  a 
commitment  that  the  bank  will  conduct 
the  proposed  activities  in  accordance 
with  guidance  issued  by  the  OCC 
regarding  those  activities.  The  OCC  may 
require  the  applicant  to  submit  a  legal 
analysis  if  the  proposal  is  novel, 
unusually  complex  or  raises  substantial 
unresolved  legal  issues. 

(ii)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  this  section,  unless 
the  OCC  determines  that  the  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections. 

(iii)  OCC  review  and  approval.  The 
OCC  reviews  a  national  bank’s 
application  to  determine  whether  the 
proposed  activities  are  legally 
permissible  for  an  operating  subsidiary, 
and  to  ensure  that  the  proposal  is 
consistent  with  safe  and  sound  banking 
practices  and  OCC  policy.  The  OCC  may 
request  additional  information  and 
analysis  from  the  applicant.  In 
approving  operating- subsidiary 
applications,  the  OCC  will  assure  that 
the  proposed  activities  do  not  endanger 
the  safety  and  soundness  of  the  parent 
national  bank. 

(2)  Expedited  approval  for  certain 
applications  from  eligible  banks — (i) 
General.  An  application  by  an  eligible 
bank  that  seeks  to  engage,  through  an 
operating  subsidiary,  in  the  activities 
listed  in  paragraph  (e)(2)(ii)  of  this 
section,  is  deemed  approved  by  the  OCC 
30  days  after  filing  with  the  OCC,  unless 
the  OCC  notifies  Ae  bank  prior  to  that 
date  that  the  filing  is  not  eligible  for 
expedited  approval  under  the  standards 
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of  §  5.13(a)(2).  All  approvals  are  subject 
to  the  condition  that  the  subsidiary 
conduct  the  activities  in  accordance 
with  guidance  issued  by  the  OCC 
regarding  those  activities.  The  OCC  also 
may  impose  additional  conditions  in 
connection  with  any  approval  under 
this  section. 

(ii)  Activities  eligible  for  expedited 
approval  for  eligible  banks.  The 
following  activities  qualify  for 
expedited  approval: 

(A)  Dealing,  trading,  and  investing  in 
foreign  exchange,  coin,  and  bullion: 

(B)  Leasing  of  personal  property, 
including: 

(1)  Financial  leases  for  the  bank’s  own 
account  pursuant  to  12  U.S.C. 
24(Seventh): 

(2)  Competitive  Equality  Banking  Act 
of  1987  (CEBA),  12  U.S.C.  3806,  leases 
for  the  bank’s  own  account  pursuant  to 
12  U.S.C.  24(Tenth);  and 

(3)  Acting  as  agent,  broker,  or  advisor 
in  leases  for  others; 

(C)  Providing  securities  brokerage, 
related  securities  credit,  incidental 
activities,  and  investment  advice; 

(D)  Underwriting  and  dealing  in  , 
securities  permissible  under  12  U.S.C. 
24(Seventh)  and  part  1  of  this  chapter; 

(E)  Acting  as  futures  commission 
merchant; 

(F)  Making,  acquiring,  servicing,  or 
warehousing  loans  or 'other  extensions 
of  credit  for  the  subsidiary’s  account,  or 
for  the  account  of  others,  including 
consumer  loans,  credit  card  loans, 
commercial  loans,  residential  mortgage 
loans,  and  commercial  mortgage  loans; 
or 

(G)  Serving  as  an  investment  adviser 
for  investment  companies  under  the 
Investment  Company  Act  of  1940, 15 
U.S.C.  80-1  et  seq. 

(3)  Notice  process  for  certain 
activities — (i)  General.  A  national  bank 
that  is  “adequately  capitalized,’’  as  that 
term  is  defined  in  part  6  of  this  chapter, 
and  has  not  been  notified  that  it  is  in 
“troubled  condition”  as  defined  in 
§  5.51,  may  acquire  or  establish  an 
operating  subsidiary,  or  perform  a  new 
activity  in  an  existing  operating 
subsidiary,  by  giving  the  appropriate 
district  office  written  notice  within  ten 
days  after  acquiring  or  establishing  the 
subsidiary,  or  commencing  the  activity, 
provided  the  activity  is  listed  in 
paragraph  (e)(3)(ii)  of  this  section.  The 
written  notice  must  include  a  detailed 
description  of  the  bank’s  investment  in 
the  subsidiary  and  of  the  activity 
performed.  All  approvals  are  subject  to 
the  condition  that  the  subsidiary 
conducts  the  activity  in  a  manner 
consistent  with  guidance  issued  by  the 
OCC  regarding  the  activity. 


(ii)  Activities  eligible  for  notice.  The 
following  activities  require  the  filing  of 
a  notice  with  the  appropriate  district 
office  ten  days  after  the  commencement 
of  the  activity: 

(A)  Holding  property,  such  as  real 
estate,  personal  property,  securities,  or 
other  assets,  acquired  hy  the  bank 
through  foreclosure  or  otherwise  in 
good  faith  to  compromise  a  doubtful 
claim  or  in  the  ordinary  course  of 
collecting  a  debt  previously  contracted; 

(B)  Business  services  performed  for 
the  bank  or  its  affiliates.  Furnishing 
services  for  the  internal  operations  of 
the  bank  or  its  affiliates,  including: 
accounting,  auditing,  appraising, 
advertising  and  public  relations,  data 
processing  and  data  transmission 
services,  databases,  or  facilities; 

(C)  Financial  advice  and  consulting 
for  the  bank  or  its  affiliates; 

(D)  Selling  money  orders,  savings 
bonds,  or  travelers  cheques; 

(E)  Management  consulting, 
operational  advice,  and  specialized 
services  for  other  depository 
institutions: 

(F)  Courier  services  between  financial 
institutions; 

(G)  Providing  check  and  credit  card 
guaranty  and  verification  services: 

(H)  Data  processing; 

(I)  Acting  as  investment  or  financial 
adviser,  or  providing  financial 
counseling,  including: 

(1)  Serving  as  the  advisory  company 
for  a  mortgage  or  real  estate  investment 
trust; 

(2)  Furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies: 

(3)  Providing  financial  advice  to  state 
or  local  governments  or  foreign 
governments  with  respect  to  issuance  of 
securities: 

(4)  Providing  tax  planning  and 
preparation:  and 

(5)  Providing  consumer  financial 
counseling; 

(J)  Advising,  structuring,  and 
arranging  financial  transactions. 
Providing  financial  and  transactional 
advice  to  customers  and  assisting 
customers  in  structuring,  arranging,  and 
executing  various  financial  transactions 
(provided  the  bank  and  its  affiliates  do 
not  participate  as  a  principal), 
including: 

(1)  Mergers,  acquisitions,  divestitures, 
joint  ventures,  leveraged  buyouts, 
recapitalizations,  capital  structurings, 
and  financial  transactions  (including 
private  and  public  financings  and  loan 
syndications);  and  conducting  financial 
feasibility'studies; 

(2)  Swaps  and  other  derivatives: 

(3)  Foreign  exchange  transactions  and 
swaps:  and 


(4)  Arranging  commercial  real  estate 
equity  financing:  or 

(K)  Investment  advice  on  futures  and 
options  on  futures. 

(4)  No  application  or  notice  required. 

A  bank  may  acquire  or  establish  an 
operating  subsidiary  without  filing  an 
application  or  providing  notice  to  the 
OCC  provided  the: 

(i)  Activities  of  the  new  subsidiary  are 
limited  to  those  activities  previously 
reported  by  the  bank  in  connection  with 
the  establishment  or  acquisition  of  a 
prior  operating  subsidiary; 

(ii)  Establishment  or  acquisition  of  the 
prior  operating  subsidiary  was 
considered  permissible  by  the  OCC; 

(iii)  Activities  in  which  the  new 
subsidi^y  will  engage  continue  to  be 
considered  legally  permissible  by  the 
OCC;  and 

(iv)  Activities  of  the  new  subsidiary 
will  be  conducted  in  accordance  with 
any  conditions  imposed  by  the  OCC  in 
approving  the  conduct  of  these  activities 
for  any  prior  operating  subsidiary  of  the 
bank. 

§  5.35  Bank  service  corporations. 

(a)  Authority.  12  U.S.C.  93a  and  1861- 
1867. 

(b)  Licensing  requirements.  Except 
where  otherwise  provided,  a  national 
bank  must  submit  a  notice  and  receive 
prior  OCC  approval  to  invest  in  the 
capital  stock  of  a  bank  serv'ice 
corporation. 

(c)  Scope.  This  section  describes  the 
procedures  and  requirements  regarding 
OCC  review  and  approval  of  notices  to 
invest  in  bank  service  corporations. 

(d)  Definitions.  (1)  Bank  service 
corporation  means  a  corporation 
organized  to  provide  services  authorized 
by  the  Bank  Service  Corporation  Act,  12 
U.S.C.  1861  through  1867,  all  of  whose 
capital  stock  is  owned  by  one  or  more 
insured  banks. 

(2)  Depository  institution,  for 
purposes  of  this  section,  means  an 
insured  bank,  a  financial  institution 
subject  to  examination  by  the  OTS,  or 
the  National  Credit  Union 
Administration  Board  (NCUA),  or  a 
financial  institution  whose  accounts  or 
deposits  are  insured  or  guaranteed 
under  state  law  and  eligible  to  be 
insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  NCUA. 

(3)  Invest  includes  making  any 
advance  of  funds  to  a  bank  service 
corporation,  whether  by  the  purchase  of 
stock,  the  making  of  a  loan,  or 
otherwise,  e.xcept  a  payment  for  rent 
earned,  goods  sold  and  delivered,  or 
services  rendered  before  the  payment 
was  made. 

(4)  Principal  investor  means  the 
insured  bank  that  has  the  largest  amount 
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invested  in  the  capital  stock  of  a  bank 
service  corporation.  In  any  case  vidiere 
two  or  more  insured  banks  have  equali 
amounts  invested,  the  bank  service 
corporation- must  designate  one  of  the 
bai^s  as  its  principal  investor. 

(e)  Procedures — (1)  OGC' notice  and' 
approval  required.  Except  as  provided' 
in  paragraphs  (e)(3),  (e)(4)-and  (e)(5)  of 
this  section,  a  national  bank  that  intends 
to  make  an  investment  in  the  capital 
stock  of  a  bank  service  corporation  must 
submit  a  notice  to  and  receive  approval 
from  the  OCC.  The  OCG  approves  or 
denies  a  proposed  investment  within  60 
days  of  filing  with  the  OCC  unless  the 
OCC  notifies  the  bank  prior  to  that  date 
that  the  filing  presents  significant 
supervisory  or  compliance  concerns,  or 
raises  significant  legal  or  policy  issues. 

(2)  Expedited  approval  for  eligible 
banks.  Notwithstanding  paragraph  (e)(1) 
of  this  section,  a  notice  by  an  eligible 
bank  that  seeks  to  make  an  investment 
in  the  capital' stock  of  a  bank  service 
corporation  is  deemed  approved  by  the 
OCC  30  days  after  filing  with  the  OCC, 
provided  that  the  bank  service 
corporation  will  engage  in  an  activity 
listed  in  §  5.34(e)(2)(ii),  imless  the  OGC. 
notifies  the  bank  prior  to  that  date  that 
the  filing  is  not  eligible  for  expedited 
approval  under  the  standards  of 

§  5.13(a)(2).  Approval  imder  this 
paragraph  is  subject  to  the  condition 
that  the  bank  service  corporation 
conducts  the  activity  in  a  manner 
consistent  with  guidance  issued  by  the 
OCC  regarding  the  activity. 

(3)  Notice  process  for  certain 
activities.  A  national  bank  that  is 
"adequately  capitalized,"  as  that  term  is 
defined  in  part  6  of  this  chapter,  and  has 
not  been  notified  that  it  is  in  “troubled 
condition,”  as  defined  in  §  5.51,.may 
invest  in  the  capital  stock  of  a  bank 
service  corporation  by  giving  the 
appropriate  district  office  written  notice 
within  ten  days  after  the  investment, 
provided  that  the  bank  service 
corporation  engages  only  in  the 
activities  listed  in  §  5.34(e)(3)(ii). 
Approval  under  this  paragraph  is 
subject  to  the  condition  that  the  bank 
service  corporation  conducts  the 
activity  in  a  manner  consistent  with  the 
guidance  issued  by  the  OCC  regarding 
the  activity. 

(4)  Investments  requiring  no  approval. 
A  national  bank  does  not  need  OCC 
approval  to  invest  in  a  bank  service 
corporation  that  provides  the  following 
services  only  for  depository  institutions: 
check  and  deposit  posting  and  sorting; 
computation  and  posting  of  interest  and 
other  credits  and  charges;  preparation 
and  mailing  of  checks,  statements, 
notices,  and  similar  items;  or  any  other 


clerical,  bookkeeping,  accounting-, 
statistical',  or  similar  frmctions. 

[5) i  Federal' Reserve  approval. 
Notwiidistanding  paragraphs  (e)(l)‘ 
through  (e)(4)  of  this  section,  a  national 
bank  may,  with  the  approval'  of  the 
Bomtl'  of  Governors  of  the  Federal 
Reserve  System  (FRB)';  invest  in- the 
capital  stock  of  a  bank  service 
corporation  that  provides  any  service, 
other  than  deposit  taking,  that  the  FRB 
has  determine,  by- regulation,  to  be 
permissible  for  a  bank  holding  company 
under  12  U.S.C.  1843(c)(6). 

(6)  Exceptions  to  rules  of  general' 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  requests  for 
approval  to  invest  in  bank  service 
corporations,  unless  the  OCC 
determines  that  the  notice  presents 
significant  and  novel  policy, 
supervisory  or  legal  issues  and  requires 
compliance  with  those  sections. 

(f)  Required  information.  A  notice 
required  under  paragraphs  (e)(vl),  (e)f2) 
or  (e)(3)  of  this  section  must  contain  the 
following: 

(1)  The  name  and  location  of  the  bank 
service  corporation; 

(2)  A  description  of  the  activities  the 
bank  service  corporation  will  conduct; 

(3)  Information  demonstrating  that  the 
bank  will  comply  with  the  investment 
limitations  of  paragraph  (h)  of  this 
section; 

(4)  Information  demonstrating  that  all 
banks  investing  in  the  bank  service 
corporation  are  located  in  the  same 
state,  unless  the  FRB  has  approved  an> 
exception  to  this  requirement  under  the 
authority  of  12  U.S.C.  1864(f);  and 

(5)  Information  demonstrating  that  the 
bank  service  corporation  will  conduct 
these  activities  only  at  locations  in  a 
state  where  the  investing  bank  could  be 
authorized  to  perform  the  activities 
directly,  imless  the  FRB  has  approved* 
an  exception  to  this  requirement  under 
the  authority  of  12  U.S.C.  1864(fl. 

(g)  Examination  and  supervision. 

Each  bank  service  corporation  in  which 
a  national  bank  is  the  principal  investor 
is  subject  to  examination  and 
supervision  by  the  OCC  in  the  same 
manner  and  to  the  same  extent  as  the 
shareholder  national  bank. 

(h)  Investment  and  other  limitations — 

(1)  Investment  limitations.  A  bank  may 
not  invest  more  than  ten  percent  of  its 
capital  and  surplus  in  a  bank  service 
corporation.  In  addition,  the  bank’s  total 
investments  in  ail  bank  service 
corporations  may  not  exceed  five 
percent  of  the  bank’s  total  assets. 

(2)  Other  limitations.  Expect  as 
provided  under  paragraph  (e)(5)  of  this 
section  a  bank  service  corporation  must 
only  conduct  activities  that  the  national 
bank  could  conduct  directly.  If  the  bank 


service  corporation  has  both  national 
and  state  bank  shareholders,  die 
activities  conducted  must  also  be 
permissible-for  the  state  bank 
shareholders. 

§5.36'  Other  equity  investments. 

(a)  Authority.  12  U.S.C.  24  (Seventh); 
and  93a. 

(b)  Licensing  requirements.  A  national 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval  in.  order  to> 
make  equity  investments  described  in. 
this  section. 

(c)  Scope.  This  section  describes  OCG 
procedures  and  approval  standards  for 
applications  by  national  banks  to  make 
equity  investments  authorized;  by 
statutes  that  are  not  covered  by  other 
OCC  regulations. 

(d)  Prior  approval  required  for  certain 
investments.  A  national  bank  must 
obtain  approval  from  the  OCC  prior  to- 
making  equity  investments  audiorized 
by  statutes  enacted  after  February  12', 
1990. 

(e)  Procedures — (1)  Application 
required.  A  national  bank  intending  to 
m^e  an  equity  investment  under  this 
section  must  submit  an  application  to 
the  appropriate  district  office.  The 
application  must  describe  the  proposed 
activities  of  the  business  in  which  the 
bank  plans  to  invest  and  the  legal  basis 
for  allowing  the  investment.  It  also  must 
discuss  the  financial  and  managerial 
resources  and  future  prospects  of  that 
business  and  the  financial  capability  of 
the  bank  to' make  the  proposed 
investment. 

(2)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  bank  applications 
for  other  equity  investments,  unless  the 
OCC  determines  that  the  application 
presents  significant  and  novel  policy, 
supervisory  or  legal  issues  and  requires 
compliance  with  those  sections. 

(3)  OCC  review  and  approval,  (i)  The' 
OCC  reviews  each  application  to- 
determine  whether  the  proposed 
investment  is  legally  permissible  and'  to- 
ensure  that  the  proposed  investment  is 
consistent  with  safe  and  sound  banking- 
practices  and  OCC  policy  thereunder. 
The  OCC  may  request  additional 
information  and  analysis  from  the  bank. 

(ii)  The  application  to  make  the 
proposed  equity  investment  is  deemed 
approved  by  the  OCC  as  of  the  30th  day 
after  the  filing  is  received  by  the  OCC 
unless  the  OCC  notifies  the  bank  prior 
to  that  date  that  the  filing  presents 
significant  supervisory,,  or  compliance 
concerns,  or  raises  significant  legal  or 
policy  issues. 
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§  5.37  Investment  in  bank  premises. 

(a)  Authority.  12  U.S.C.  29,  93a,  and 
371d. 

(b)  Scope.  This  section  sets  forth  the 
procedures  governing  OCC  review  and 
approval  of  applications  by  national 
banks  to  invest  in  bank  premises  as 
described  in  paragraph  (c)(1)  of  this 
section. 

(c)  Procedure — (1)  Application,  (i)  A 
national  bank  must  submit  an 
application  to  the  appropriate  district 
office  to  invest  in  the  bank  premises  or 
in  the  stock,  bonds,  debentures,  or  other 
such  obligations  of  any  corporation 
holding  the  premises  of  the  bank,  or  to 
make  loans  to  or  upon  the  security  of 
the  stock  of  such  corporation,  if  the 
aggregate  of  all  such  investments  and 
loans,  together  with  the  indebtedness 
incurred  by  any  such  corporation  that  is 
an  affiliate  of  the  bank,  as  defined  in  12 
U.S.C.  221a,  will  exceed  the  amount  of 
the  capital  stock  of  the  bank. 

(ii)  The  application  must  include: 

(A)  A  description  of  the  bank’s 
present  fixed  asset  investment: 

(B)  The  investment  in  bank  premises 
that  the  bank  intends  to  make,  and  the 
reason  for  exceeding  the  bank’s  capital 
stock;  and 

(C)  The  amount  that  the  investment 
will  exceed  the  bank’s  capital  stock.- 

(2)  Approval.  The  OCC  approves, 
conditionally  approves,  or  denies  an 
application  for  national  bank 
investment  in  bank  premises  as 
described  in  paragraph  (c)(1)  of  this 
section  on  or  before  the  30th  day  after 
the  niing  is  received  by  the  OCC.  The 
application  is  deemed  approved  by  the 
C)CC  as  of  the  30th  day  after  the  filing 
is  received  unless  the  OCC  notifies  the 
bank  prior  to  that  date  that  the  filing 
presents  significant  supervisory,  or 
compliance  concerns,  or  raises 
significant  legal  or  policy  issues. 

(3)  No  prior  approval  for  eligible 
banks.  Notwithstanding  paragraph  (c)(1) 
of  this  section,  an  eligible  bank  making 
an  aggregate  investment  in  bank 
premises  up  to  20  percent  of  the  bank’s 
capital  and  surplus  need  not  submit  an 
application  for  prior  approval  to  the 
appropriate  district  office.  However,  the 
bank  must  notify  the  appropriate  district 
office  in  writing  of  the  investment 
within  ten  days  following  the 
transaction.  The  written  notice  must 
include  a  detailed  description  of  the 
bank’s  investment. 

(4)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8.,  5.10,  and 
5.11  do  not  apply  to  this  section,  unless 
the  OCC  determines  that  an  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues,  and  requires 
compliance  with  those  sections. 


(5)  Expiration  of  approval.  Approval 
expires  if  a  national  bank  does  not  make 
the  investment  within  18  months  from 
the  date  of  approval. 

Subpart  D— Other  Changes  in 
Activities  and  Operations 

§  5.40  Change  in  location  of  main  office. 

(a)  Authority  12  U.S.C.  30,  93a,  and 
2901  through  2907. 

(b)  Licensing  requirements.  A  national 
bank  must  give  prior  notice  to  the  OCC 
in  order  to  relocate  its  main  office 
within  city,  town  or  village  limits  to  an 
authorized  branch  location.  In  order  to 
relocate  to  any  other  permissible 
location,  a  national  bank  must  submit 
an  application  and  obtain  prior  OCC 
approval. 

(c)  Scope.  This  section  describes  OCC 
procedures  and  approval  standards  for 
an  application  or  a  notice  by  a  national 
bank  to  change  the  location  of  its  main 
office. 

(d)  Procedure — (1)  Main  office 
relocation  to  an  authorized  branch 
location  within  city,  town,  or  village 
limits.  A  national  bank  may  change  the 
location  of  its  main  office  to  an 
authorized  branch  location  (approved  or 
existing  branch  site)  within  the  limits  of 
the  same  city,  town,  or  village.  The 
national  bank  must  submit  a  notice  to 
the  appropriate  district  office  before  the 
relocation.  The  notice  must  include  the 
new  address  of  the  main  office  and  the 
effective  date  of  the  relocation. 

(2)  To  any  other  location.  To  relocate 
its  main  office  to  any  other  location,  a 
national  bank  must  file  an  application  to 
relocate  with  the  appropriate  district 
office.  If  relocating  outside  the  limits  of 
its  city,  town,  or  village,  a  national  bank 
must  also: 

(i)  Obtain  the  approval  of 
shareholders  owning  two-thirds  of  the 
voting  stock  of  the  bank;  and 

(ii)  Amend  its  articles  of  association. 

(3)  Limitation  on  relocation.  A 
national  bank  may  not  relocate  its  main 
office  more  than  30  miles  outside  the 
limits  of  the  city,  town,  or  village  in 
which  the  main  office  of  the  national 
bank  is  located. 

(4)  Retention  of  main  office  as  branch. 
A  national  bank  desiring  to  retain  its 
former  main  office  location  as  a  branch 
must  obtain  OCC  approval  pursuant  to 
the  standards  of  §  5.30. 

(5)  Expedited  approval.  A  main  office 
relocation  application  submitted  by  an 
eligible  bank  under  paragraph  (d)(2)  of 
this  section  is  deemed  approved  by  the 
OCC  as  of  the  seventh  day  after  the  close 
of  the  comment  period,  provided  the 
application  would  result  in  a  network  of 
offices  that  would  be  permissible  if  the 
bank’s  main  office  were  not  relocated. 


unless  the  OCC  notifies  the  bank  prior 
to  that  time  that  the  bank  is  not  eligible 
for  expedited  approval  under  the 
standards  of  §  5.13(a)(2).  * 

(6)  Exceptions  to  rules  of  general 
applicability,  (i)  Sections  5.8,  5.9,  5.10, 
and  5.11  do  not  apply  to  a  main  office 
relocation  to  an  authorized  branch 
location  within  the  limits  of  the  city, 
town,  or  village  as  described  in 
paragraph  (d)(1)  of  this  section,  unless 
the  OCC  determines  that  the  notice 
under  paragraph  (d)(1)  of  this  section 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections. 

(ii)  The  comment  period  on  any 
application  filed  under  paragraph  (d)(2) 
of  this  section  to  engage  in  a  short- 
distance  relocation  of  a  main  office  is 
ten  days. 

(e)  Expiration  of  approval.  Approval 
expires  if  the  national  bank  has  not 
opened  its  main  office  at  the  relocated 
site  within  18  months  of  the  date  of 
approval. 

§  5.42  Change  of  corporate  title. 

(a)  Authority.  12  U.S.C.  21a,  30,  and 
93a. 

(b)  Scope.  This  section  describes  the 
method  by  which  a  national  bank  may 
change  its  corporate  title. 

(c)  Standards.  A  national  bank  may 
change  its  corporate  title  provided  that 
the  new  title  includes  the  word 
"national”  and  complies  with  other 
applicable  Federal  laws,  including  18 
U.S.C.  709. 

(d)  Procedures — (1)  Notice  to  the 
OCC.  A  national  bank  must  notify  the 
appropriate  district  office  if  it  changes 
its  corporate  title. 

(2)  Amendment  to  articles  of 
association.  A  national  bank  whose 
corporate  title  is  specified  in  its  articles 
of  association  must  amend  its  articles, 
in  accordance  with  the  procedures  of  12 
U.S.C.  21a,  to  change  its  title. 

(3)  Other  notification.  If  a  national 
hank’s  title  is  not  specified  in  its  articles 
of  association,  it  must  send  written 
notice  of  the  change  to  the  appropriate 
district  office.  The  notice  must  contain 
the  old  and  new  titles  and  the  effective 
date  of  the  change. 

(4)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.9,  5.10, 
5.11,  and  5.13(a)  do  not  apply  to  a 
national  bank’s  change  of  corporate  title, 
unless  the  OCC  determines  that  the 
application  presents  significant  and 
novel  policy,  supervisory,  or  legal 
issues,  and  requires  compliance  with 
those  sections. 

§  5.46  Changes  in  permanent  capital. 

(a)  Authority.  12  U.S.C.  21a,  51,  51a, 
51b,  5lb-l,  52,  56,  57,  59,  60,  and  93a. 
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(h)  Licensing  xvqiiire/neiite.  A  natiimal 
bank  must  submit  <bi  application  and 
obtain  OCC  approval  to  decrease  its 
permanent  capitall,  and  in  emtain.  cases, 
to  increase  its  permanent  capitall 
Generally,  die  OCC  only  requires  a 
notice  when  a  national  bank  increases 
its  permanenr  capital.  A.  nonexclusive 
list  of  sample  increases,  or  decreases  to 

a  national  bank’s  permanent  capital  is 
contained  in  the  Manual. 

(c)  Scope.  This  section'  describes 
procedures  and'  standards  relating  to 
transactions  resulting  in  a  change  in.  a 
national  bank's,  permanent  capital. 

(d)  Exceptions  to  rules  ofgeneml 
applicability^  Sections  5.8,  3.10,  and 
5.11  do  not  apply  to  changes  in^  ai 
national  bank’s  permanent  capitall 

(e) '  Definitions.  For  the  purposes  of 
this  section  the  following  definitions 
apply; 

(1)  Capital  plan  mems  a 
describing  the  manner  and  schedule  by 
which' a  national  bank  wM!' attain  ’ 
specified  capital  lev’els  or  ratios, 
including  a  plan  to  achieve  minimum- 
capital  ratios  filed  with  the  appropriate 
district  office  under  §  3.7  of  this  chapter 
and  a  capital  restoration  plan  filed  with 
the  OCC  under  12  U'.S.C;  1831o  and' 

§  6.5  of  this  chapter.. 

(2)  Capital  stock  means  the  total 
amount  of  common  stock  and  preferred 
stock. 

(3)  Capital  surplus  means  the  totaf  of: 

(i)  The  amount  paid  in  on  capital 
stock  in  excess  of  the  par  or  stated' 
value; 

(ii)  Direct.capital  contributions 
representing  the  amounts  paid  in  to  the 
national  bank  other  than  for  capital- 
stock; 

(iii)  The  amount  transferred  from 
undivided  profits  reflecting  stock, 
dividends;  and 

(iv) .The  amount  transferred  from 
undivided  profits  required  by  12  U.S.C. 
60. 

(4)  Permanent  capital  means  the  sum 
of  capital,  stock  and  capital  surplus. 

(f)  Policy.  In  determining  whether  to 
approve  a  proposed  change  to  a  national; 
bank’s  permanent  capital,  the  OCC 
considers  whether  the  change  is 
consistent  with  law,  regulation,  and 
OCC  policy  thereunder,,  provides  an 
adequate  capital  structure,  and,  if 
appiropriate,  complies  udth  the  bank’s 
capital  plan. 

(g)  Increases  in  permanent  capital — 

(1)  Prior  approval  A  national  bank  need 
not  obtain  prior  OCC  approval  for  any 
increase  to  its  permanent  capital  unless 
the  bank  is: 

(i)  Required  to  receive  OCC  approval' 
pursuant  tt>  letter,  order,  direetiva; 
written  agreement  or  otherwee; 


(ii^' Selling  common  or  preferred  stock 
for  consideration  etherthan  cash;  or 

(iii)  Receiving  a  material  nonxs^sh 
contribution  to  capital'  surpdus. 

(2)  Preferred  stock.  In  the  case  of  the 
sale  of  preferred,  stock,  die  national:  bank 
must  also  submit  provisions  m  the 
euticles  of  association  concerning, 
preferred  stock  dividends,  voting  and 
conversion  rights,  retirement  of  the 
stock,,  and  rights  to  exercise  control  over 
management  to  the  appropriate  district 
office.  The  provisions  will  be  deemed 
approved  by  the  OCC  within  30  days  of 
the  submission  unless  the  OCC  notifies 
the  applicant  otherwise  in  writing, 
including  a  statement  of  the  reason  tor 
the  dtelay. 

(3)  Letter  of  notification.  A  national 
bank  that  proposes  to  increase  its  capital 
and  is  not  required  to  file  an  application 
under  paragraph  (g)fl');  of  this  section 
must  file  a  letter  of  notification  pursuant 
to  paragraph  (j)'ofdiis  section  following 
sale  or  completion  of  the  transaction 
and  receive  certification  finm  the  OCC, 
The  proposed  change  is  deemed 
approved'  and  certified  seven  days  after 
the  date- on  which  the  OCC  rcraives  the 
letter  of  notification. 

(4) '  Application  and  letter  of 
notification.  A-  national  bank  that 
proposes  to  increase  its  permanent 
capital  and  is  required'  to  receive  OCC 
approval  under  paragraph  (g)('T),of  this 
section  must  file  an  application-  under 
paragraph  (i)‘ of  this  section  and' a  letter 
of  notification  under  paragaph  ())'  of 
this  section. 

(h)  Decreases  in-  permanent  capital.  A 
national  bank  must  submit  an 

'application  and  obtain; approval  under 
paragraph  (i)  of  this  section  for  any 
reduction  of  its  permanent  capital  that 
results  in  a  distribution  of  cash  or  assets 
or  a  transfer  to  undivided  profits. 

(i)  Procedures  for  changes  to 
permanent  capital  requiring  OCC 
approval — fl)  Application  for  prior 
approval:  A  national  bank  proposing  to 
make  a  change  in  its  permanent  capital 
that  requires  prior  OCC  approval  under 
paragraphs  (g)  or  (h)  of  this  section  must 
submit  an  application  to  the  appropriate 
district  office.  The  application  must; 

(i)  Describe  the  type- and'  amount  of 
the  proposed  change  in-  permanent 
capital,  explain  the  reason  for  the 
change,  and  state  if the  bank  is  subject 
to  a  capital  plan  with' the  OCC; 

(ii)  In  the  case  of  a  reduction  to 
capital,  provide  a  schedule  detailing  the 
present  and  proposed  capital  structure; 

(iii)  In:  the  case  of  a  noncash 
contribution,  to  capita),  provide  a 
description-  of  the  method,  of  valuing  the' 
contributions;  and 

(dv)i  State  how  the  proposed  change 
confonne.  to;  a  capital  plan  If  the  bank  is 


subject  to' a- capital  plian,  orif  a  capital' 
plan  is  requir^  in  connection  with-  the 
proposed  change  in  permanent  capital. 

[2) .  Expedited  approval  An  eligiole 
national  bmik’s  application  is  deemed; 
approved  by  the  OCC  30  days  after  the 
date  the  OCC  receives  the  application, 
letter,  unless  the  OCC.  notifies  the  bank- 
prior  to  that  date  that  the  application  is 
not  eligible  for  expedited  approval 
under  the  standards  of  §  5,1 3(a)(2). 

(3)  Expiration  of  approval.  Approval 
expires  if  a  national  bank  has  not 
completed  its  changes  in  peimanent 
capital  within  one  year  of  the  date  of 
apmoval.. 

fj)  Letter  of  notification.  After  a  bank 
completes,  an  increase  in  capital  it  must 
submit  a  letter  of  notification  to  the 
appropriate  district  office  in  order  to 
obtain  a  certification  from  the  CXX.  The 
letter  of  notification  must  be 
acknowledged  before  a  notary  public  by 
the  bank’s?  president,,  vice  president  or 
cashier  and  contain: 

(1)  A  description  of  the  transaction,, 
unless  already  pro-vided  pursuant  to 
parag^h  (i)  of  this  section; 

(2) ' The  amount,  including  the  par 
value  of  the  stock,  and  effective  date  of 
the*  increase; 

(3)  A  certification  to  the  effect  that  the 
funds  have  been  paid:  in.,  if  applicable;' 

(4)  *A  certified:  copy  of  the  amendment 
to  the  articles  of  association,  if  required; 
and 

(5)  A  statement  that  the  bank  has 
complied  with,  all  laws,  regulations  and: 
conditions  imposed  by-  flie  OGG. 

(k)  Offers  and  sales  of  stock.  A 
nation^  bank  must  comply  with;  the 
Securities  Offering  Disclosure  Rules  in 
part  16  of  this  chapter  for  offers  and; 
sales  of  common  and  preferred  stock. 

(l)  Shareholder  approval  A  national 
bank  must  obtain  the  necessary 
shareholder  approval  required  by  statute 
for  any  change  in  its  permanent  capital, 

§  5.47  Subordinated  debt  as  capital. 

{a]  Authority.  12  U.S.C.  93a. 

(b)  Licensing  requirements.  Unless  the 
OCC  has  previously  notified' a  national 
bank  that  prior  approval  is  required,  or 
unless  prior  approval  is  required  by  law; 
a  national  bank  does  not  need  prior  OCC 
approval  to  issue  or  prepay 
subordinated  debt,  regardless  of 
whether  the  bank  intends  to  count  the 
debt  as  Tier  2  capital.  A  national  bank 
that  is  not  required  to  obtain-  prior 
approval  must  notify  the  OCC  after 
issuing  subordinated  debt  that  is- to  be 
count^i  as  Tier  2  capital. 

(c) i  Scope.  This  section,  sets  forth  the 
procedures  for  OCC  review  and 
approval  of  applications  to  issue  or 


a  plan  describing  the  means  and 
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schedule  by  which  a  national  bank  will 
attain  specified  capital  levels  or  ratios, 
including  a  plan  to  achieve  minimum 
capital  ratios  filed  with  the  appropriate 
district  office  under  §  3.7  of  this  chapter 
and  a  capital  restoration^plan  filed  with 
the  OCC  under  12  U.S.C.  1831o,  and 
§  6.5  of  this  chapter. 

(2)  Tier  2  capital  has  the  same 
meaning  as  set  forth  in  §  3.2(d)  of  this 
chapter. 

(ej  Qualification  as  regulatory  capital. 

(1)  A  national  beuik’s  subordinated  debt 
qualifies  as  Tier  2  capital  if  the 
subordinated  debt  meets  the 
requirements  in  part  3  of  this  chapter, 
section  2(b)(4)  of  Appendix  A  to  part  3 
of  this  chapter,  and  complies  with  the 
“OCC  Guidelines  for  Subordinated  Debt 
Instruments”  in  the  Manual. 

(2)  If  the  OCC  notifies  a  national  bank 
that  it  must  obtain  OCC  approval  before 
issuing  subordinated  debt,  the 
subordinated  debt  will  not  qualify  as 
Tier  2  capital  until  the  bank  obtains 
OCC  approval  for  its  inclusion  in 
capital, 

(f)  Prior  approval  procedure — (1) 
Application.  A  national  bank  required 
to  obtain  OCC  approval  before  issuing  or 
prepaying  subordinated  debt  must 
submit  an  application  to  the  appropriate 
district  office.  The  application  must 
include; 

(1)  A  description  of  the  terms  and 
amount  of  the  proposed  issuance  or 
prepayment; 

(ii)  A  statement  of  whether  the  bank 
is  subject  to  a  capital  plan  or  required 
to  file  a  capital  plan  with  the  OCC  and, 
if  so,  how  the  proposed  change 
conforms  to  the  capital  plan; 

(iii)  A  copy  of  the  proposed 
subordinated  note  format  and  note 
agreement:  and 

(iv)  A  statement  of  whether  the  debt 
issue  complies  with  all  laws, 
regulations,  and  the  "OCC  Guidelines 
for  Subordinated  Debt  Instruments”  in 
the  Manual. 

(2)  Approval — (i)  General.  The  OCC 
approves,  conditionally  approves,  or 
denies  an  application  to  issue  or  prepay 
subordinated  debt  on  or  before  the  30th 
day  after  the  complete  application  is 
received  by  the  OCC.  The  application  is 
deemed  approved  by  the  OCC  as  of  the 
30th  day  after  the  filing  is  received  by 
the  OCC  unless  the  OCC  notifies  the 
bank  prior  to  that  date  that  the  filing 
presents  significant  supervisory,  or 
compliance  concerns,  or  raises 
significant  legal,  or  policy  issues. 

(ii)  Notification.  VVhen  the  OCC 
notifies  the  bank  that  the  OCC  approves 
the  bank’s  application  to  issue  or  prepay 
the  subordinated  debt,  it  also  notifies 
the  bank  whether  the  debt  qualifies  as 
Tier  2  capital. 


(iii)  Expiration  of  approval.  Approval 
expires  if  a  national  bank  does  not 
complete  the  sale  of  the  subordinated 
debt  within  one  year  of  approval. 

(g)  Notice  procedure.  If  a  national 
bank  is  not  required  to  obtain  approval 
before  issuing  subordinated  debt,  the 
bank  must  notify  the  appropriate  district 
office  in  writing  within  ten  days  after 
issuing  subordinated  debt  that  is  to  be 
count^  as  Tier  2  capital.  The  notice 
must  include: 

(1)  The  terms  of  the  issuance: 

(2)  The  amount  and  date  of  receipt  of 
funds: 

(3)  A  copy  of  the  final  subordinated 
note  format  and  note  agreement;  and 

(4)  A  statement  that  the  issue 
complies  with  all  laws,  regulations,  and 
the  "OCC  Guidelines  for  Subordinated 
Debt  Instruments”  in  the  Manual. 

(h)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.9,  5.10,  and 
5.11  do  not  apply  to  the  issuance  of 
subordinated  debt. 

(i)  Issuance  of  subordinated  debt.  A 
national  bank  must  comply  with  the 
Securities  Offering  Disclosure  Rules  in 
part  16  of  this  chapter  when  issuing 
subordinated  debt  even  if  the  bank  is 
not  required  to  obtain  prior  approval  to 
issue  subordinated  debt. 

§  5.48  Voluntary  liquidation. 

(a)  Authority.  12  U.S.C.  93a,  181,  and 
182. 

(b)  Licensing  requirements.  A  national 
bank  considering  going  into  voluntary 
liquidation  must  notify  the  OCC. 
Additionally,  the  bank  must  file  a  notice 
with  the  OCC  once  a  liquidation  plan  is 
definite. 

(c)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  a  voluntary 
liquidation,  unless  the  OCC  determines 
that  the  application  presents  significant 
and  novel  policy,  supervisory  or  legal 
issues  and  requires  compliance  with 
those  sections. 

(d)  Standards.  A  national  bank  may 
liquidate  in  accordance  with  the  terms 
of  12  U.S.C.  181  and  182. 

(e)  Procedure. — (1)  Notice  of 
voluntary  liquidation.  When  the 
shareholders  of  a  solvent  national  bank 
have  voted  to  voluntarily  liquidate,  the 
bank  must  file  a  notice  with  the 
appropriate  district  office  and  publish 
public  notice  in  accordance  with  12 
U.S.C.  182. 

(2)  Report  of  condition.  The 
liquidating  bank  must  submit  reports  of 
the  condition  of  its  commercial,  trust, 
and  other  departments  to  the 
appropriate  district  office  as  of  the  date 
it  begins  voluntary  liquidation. 

(3)  Report  of  progress.  The  liquidating 
agent  or  committee  must  submit  a 


“Report  of  Progress  of  Liquidation” 
annually  to  the  appropriate  district 
office  until  the  liquidation  is  complete. 

A  national  bank  in  liquidation  must 
continue  to  file  the  quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports). 

(f)  Expedited  liquidations  in 
connection  with  acquisitions. —  (1) 
General.  When  an  acquiring  depository 
institution  in  a  business  combination 
purchases  all  the  assets,  and  assumes  all 
the  liabilities,  including  contingent 
liabilities,  of  a  target  national  bank,  the 
acquiring  depository  institution  may 
dissolve  the  target  national  bank 
immediately  after  the  combination. 
However,  if  any  liabilities  will  remain 
in  the  target  national  bank,  then  the 
standard  liquidation  procedures  apply. 

(2)  Procedure.  After  its  shareholders 
have  voted  to  liquidate  and  the  national 
bank  has  notified  the  appropriate 
district  office  of  its  plans,  the  bank  may 
surrender  its  charter  and  dissolve 
immediately,  if: 

(i)  An  acquiring  depository  institution 
has  purchased  all  its  assets  and  assumed 
all  its  liabilities,  including  contingent 
liabilities; 

(ii)  The  acquiring  depository 
institution  certifies  to  the  OCC  that  it 
has  purchased  all  the  a.^sets  and 
assumed  all  the  liabilities,  including 
contingent  liabilities,  of  the  national 
bank  in  liquidation; 

(iii)  The  acquiring  depository 
institution  and  the  national  bank  in 
liquidation  have  published  notice  that 
the  bank  would  dissolve  after  the 
purchase  and  assumption  to  the 
acquiror.  This  is  included  in  the  notice 
and  publication  for  the  purchase  and 
assumption  required  under  the  Bank 
Merger  Act  (BMA),  12  U.S.C.  1828(c); 
and 

(iv)  The  acquiring  depository 
institution  is  adequately  capitalized. 

(g)  National  bank  as  acquiror.  If 
another  national  bank  plans  to  acquire 
a  national  bank  in  liquidation  through 
merger  or  through  the  purchase  of  the 
assets  and  the  assumption  of  the 
liabilities  of  the  bank  in  liquidation,  the 
acquiring  bank  must  comply  with  the 
BMA.  12  U.S.C.  1828(c),  and  §  5.33. 

§  5.50  Change  in  bank  control. 

(a)  Authority.  12  U.S.C.  93a  and 
1817(j)(13). 

(b)  Licensing  requirements.  Any 
applicant  seeldng  to  acquire  control  of 
a  national  bank  must  provide  60  days 
prior  written  notice  of  a  change  in 
control  to  the  OCC,  except  where 
otherwise  provided  in  this  section. 

(c)  Scope. —  (1)  GeneraL  This  section 
describes  the  procedures  and  standards 
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governing  OCC  review  of  notices  for  a 
change  in  control  of  a  national  bank. 

(2)  Exempt  transactions.  The 
following  transactions  are  not  subject  to 
the  requirements  of  this  section,  except 
paragraph  (h)  of  this  section: 

(i)  The  acquisition  of  additional 
shares  of  a  national  bank  by  a  person 
who: 

(A)  Has,  continuously  since  March  9, 
1979,  held  power  to  vote  25  percent  or 
more  of  the  voting  securities  of  that 
bank;  or 

(B)  Under  paragraph  (f){2)(ii)  of  this 
section,  would  be  presumed  to  have 
controlled  that  bank  continuously  since 
March  9, 1979,  if  the  transaction  will 
not  result  in  that  person’s  direct  or 
indirect  ownership  or  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  national  bank;  or,  in 
other  cases,  where  the  OCC  determines 
that  the  person  has  controlled  the  bank 
continuously  since  March  9, 1979; 

(ii)  Unless  the  OCC  otherwise 
provides  in  writing,  the  acquisition  of 
additional  shares  of  a  national  bank  by 
a  person  who  has  lawfully  acquired  and 
maintained  continuous  control  of  the 
bank  under  paragraph  (f)  of  this  section 
after  complying  with  the  procedures 
and  filing  the  notice  required  by  this 
section; 

(iii)  A  transaction  subject  to  approval 
under  section  3  of  the  BHCA,  12  U.S.C. 
1842,  or  section  18  of  FDIA,  12  U.S.C. 
1828; 

(iv)  Any  transaction  described  in 
section  2(a)(5)  or  3(a)  (A)  or  (B)  of  the 
BHCA,  12  U.S.C.  1841(a)(5)  and  1842(a) 
(A)  and  (B),  by  a  person  described  in 
those  provisions; 

(v)  A  customary  one-time  proxy 
solicitation  or  receipt  of  pro  rata  stock 
dividends;  and 

(vi)  The  acquisition  of  shares  of  a 
foreign  bank  that  has  a  federally 
chartered  branch  in  the  United  States. 

(3)  Prior  notice  exemption.  The 
following  transactions  are  not  subject  to 
the  prior  notice  requirements  of  this 
section  but  are  otherwise  subject  to  this 
section,  including  filing  a  notice  and 
paying  the  appropriate  filing  fee,  within 
90  days  after  the  transaction  occurs: 

(i)  The  acquisition  of  voting  shares  of 
a  national  bank  through  testate  or 
intestate  succession; 

(ii)  The  acquisition  of  voting  shares  of 
a  national  bank  as  a  bona  fide  gift; 

(iii)  The  acquisition  of  voting  shares 
of  a  national  l^k  resulting  from  a 
redemption  of  voting  securities; 

(iv)  The  acquisition  of  control  of  a 
national  bank  as  a  result  of  actions  by 
third  parties  that  are  not  within  the 
control  of  the  acquiror;  and 

(v)  The  acquisition  of  voting  shares  of 
a  national  bank  in  satisfaction  of  a  debt 


59,  No.  228  /  Tuesday,  November  29, 


previously  contracted  (DPC)  in  good 
faith. 

(A)  “Good  faith”  means  that  a  person 
must  either  make  or  acquire  a  loan 
secured  by  voting  securities  of  a 
national  bank  in  advance  of  any  known 
default.  A  person  who  purchases  a 
previously  defaulted  loan  secured  by 
voting  secvnities  of  a  national  bank  may 
not  rely  on  paragraph  (c)(3)(v)  of  this 
section  to  foreclose  on  that  loan,  seize 
or  purchase  the  underlying  collateral, 
and  acquire  control  of  the  national  bank 
without  complying  with  the  prior  notice 
requirements  of  this  section. 

(B)  To  ensure  compliance  with  this 
section,  the  acquiror  of  a  defaulted  loan 
secured  by  a  controlling  amount  of  a 
national  bank’s  voting  securities  must 
file  a  notice  prior  to  the  time  the  loan 
is  acquired  unless  the  acquiror  can 
demonstrate  to  the  satisfaction  of  the 
OCC  that  the  voting  securities  are  not 
the  anticipated  source  of  repayment  for 
the  loan. 

(d)  Definitions.  As  used  in  this 
section: 

(1)  Acquisition  includes  a  purchase, 
assignment,  transfer,  or  pledge  of  voting 
securities,  or  an  increase  in  percentage 
ownership  of  a  national  bank  resulting 
from  a  redemption  of  voting  securities. 

(2)  Acting  in  concert  means: 

(i)  Knowing  participation  in  a  joint 
activity  or  parallel  action  towards  a 
common  goal  whether  or  not  pursuant 
to  an  express  agreement;  or 

(ii)  A  combination  or  pooling  of 
voting  or  other  interests  in  the  securities 
of  an  issuer  for  a  common  purpose 
pursuant  to  any  contract, 
understanding,  relationship,  agreement 
or  other  arrangement,  whether  written 
or  otherwise. 

(3)  Control  means  the  power,  directly 
or  indirectly,  to  direct  the  management 
or  policies  of  a  national  bank  or  to  vote 
25  percent  or  more  of  any  class  of  voting 
securities  of  a  national  bank. 

(4)  Notice  means  a  filing  by  a  person 
in  accordance  with  paragraph  (f)  of  this 
section. 

(5)  Person  means  an  individual  or  a 
corporation,  partnership,  trust, 
association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unincorporated  organization,  or  any 
other  form  of  entity,  and  includes  voting 
trusts  and  voting  agreements  and  any 
group  of  persons  acting  in  concert. 

(6)  Voting  securities  means: 

(i)  Shares  of  common  or  preferred 
stock,  or  similar  interests,  if  the  shares 
or  interests,  by  statute,  charter  or  in  any 
manner,  allow  the  holder  to  vote  for  or 
select  directors  (or  persons  exercising 
similar  functions)  of  the  issuing  national 
bank,  or  to  vote  on  or  to  direct  the 
conduct  of  the  operations  or  other 
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significant  policies  of  the  issuing 
national  bank.  However,  preferred  stock 
or  similar  interests  are  not  voting 
securities  if: 

(A)  Any  voting  rights  associated  with 
the  shares  or  interests  are  limited  solely 
to  voting  rights  customarily  provided  by 
statute  regarding  matters  that  would 
significantly  affect  the  rights  or 
preference  of  the  security  or  other 
interest.  This  includes  the  issuance  of 
additional  amounts  of  classes  of  senior 
securities,  the  modification  of  the  terms 
of  the  security  or  interest,  the 
dissolution  of  the  issuing  national  bank, 
or  the  payment  of  dividends  by  the 
issuing  national  bank  when  preferred 
dividends  are  in  arrears; 

(B)  The  shares  or  interests  are  a 
passive  investment  or  financing  device 
and  do  not  otherwise  provide  the  holder 
with  control  over  the  issuing  national 
bank;  and 

(C)  The  shares  or  interests  do  not 
allow  the  holder  by  statute,  charter,  or 
in  any  manner,  to  select  or  to  vote  for 
the  selection  of  directors  (or  persons 
exercising  similar  functions)  of  the 
issuing  national  bank. 

(ii)  Securities,  other  instruments,  or 
similar  interests  that  are  immediately 
convertible,  at  the  option  of  the  owner 
or  holder  thereof,  into  voting  securities. 

(e)  Policy — (1)  General.  The  OCC 
seeks  to  enhance  and  maintain  public 
confidence  in  the  banking  system  by 
preventing  a  change  in  control  of  a 
national  bank  that  could  have  serious 
adverse  effects  on  a  bank’s  financial 
stability  or  management  resources,  the 
interests  of  the  bank’s  depositors,  the 
Federal  deposit  insurance  fund,  or 
competition. 

(2)  Acquisitions  subject  to  the  BHCA. 
(i)  If  corporations,  partnerships,  certain 
trusts,  associations  emd  similar 
organizations,  that  are  not  already  bank 
holding  companies,  are  not  required  to 
secure  prior  FRB  approval  to  acquire 
control  of  a  bank  under  section  3  of  the 
BHCA,  12  U.S.C.  1842,  they  are  subject 
to  the  notice  requirements  of  this 
section. 

(ii)  Certain  transactions,  including 
foreclosures  by  depository  institutions 
and  other  institutional  lenders, 
fiduciary  acquisitions  by  depository 
institutions,  and  increases  of  majority 
holdings  by  bank  holding  companies, 
are  described  in  sections  2(a)(5)(D)  and 
3(a)  (A)  and  (B)  of  the  BHCA,  12  U.S.C. 
1841(a)(5)  and  12  U.S.C.  1842(a),  but  do 
not  require  the  FRB’s  prior  approval. 
For  purposes  of  this  section,  they  are 
considered  subject  to  section  3  of  the 
BHCA,  12  U.S.C.  1842,  and  do  not 
require  either  a  prior  or  subsequent 
notice  to  the  OCC  under  this  section. 
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(3)  Assessing  financial  condition.  In 
assessing  the  financial  condition  of  the 
acquiring  person,  the  OCC  weighs  any 
debt  servicing  requirements  in  light  of 
the  acquiring  person’s  overall  financial 
strength;  the  institution’s  earnings 
performance,  asset  condition,  capital 
adequacy  and  future  prospects;  and  the 
likelihood  of  the  acquiring  party  making 
unreasonable  demands  on  the  resources 
of  the  institution. 

(f)  Procedures. — (1)  Exceptions  to 
rules  of  general  applicability.  Sections 
5.8(a),  5.9,  5.10,  5.11,  and  5.13  (a) 
through  (f)  do  not  apply  to  filings  under 
this  section. 

(2)  Who  must  file,  (i)  Any  person 
seeking  to  acquire  the  power,  directly  or 
indirectly,  to  direct  the  management  or 
policies,  or  to  vote  25  percent  or  more 
of  a  class  of  voting  securities  of  a 
national  bank,  must  file  a  notice  with 
the  OCC  60  days  prior  to  the  proposed 
acquisition,  imless  the  acquisition  is 
exempt  under  paragraph  (c)(2)  of  this 
section. 

(ii)  The  OCC  presumes,  unless 
rebutted,  that  an  acquisition  or  other 
disposition  of  voting  securities  through 
which  any  person  proposes  to  acquire 
ownership  of,  or  the  power  to  vote  ten 
percent  or  more,  of  a  class  of  voting 
securities  of  a  national  bank  is  an 
acquisition  by  a  person  of  the  power  to 
direct  that  bank’s  management  or 
policies  if: 

(A)  The  securities  to  be  acquired  or 
voted  are  subject  to  the  registration 
requirements  of  section  12  of  the 
Securities  Exchange  Act  of  1934  (SEA), 
15  U.S.C.  781;  or 

(B)  Immediately  after  the  transaction 
no  other  person  will  own  or  have  the 
power  to  vote  a  greater  proportion  of 
that  class  of  voting  securities. 

(iii)  Other  transactions  resulting  in  a 
person’s  control  of  less  than  25  percent 
of  a  class  of  voting  securities  of  a 
national  bank  are  not  deemed  by  the 
OCC  to  result  in  control  for  purposes  of 
this  section. 

(iv)  If  two  or  more  persons,  not  acting 
in  concert,  each  propose  to  acquire 
simultaneously  equal  percentages  of  ten 
percent  or  more  of  a  class  of  a  national 
bank’s  voting  securities,  and  either  the 
acquisitions  are  of  a  class  of  securities 
subject  to  the  registration  requirements 
of  the  SEA,  15  U.S.C.  78/,  or 
immediately  after  the  transaction  no 
other  shcU’eholder  of  the  national  bank 
would  own  or  have  the  power  to  vote 

a  greater  percentage  of  the  class,  each  of 
the  acquiring  persons  must  either  file  a 
notice  or  rebut  the  presumption  of 
control. 

(v)  An  acquiring  person  may  seek  to 
rebut  the  presumption  established  in 
p.u-agraph  (f)(2)(ii)  of  this  section  by 


presenting  relevant  information  in 
writing  to  the  appropriate  district  office. 
The  OCC  must  respond  in  writing  to  any 
person  that  seeks  to  rebut  the 
presumption  of  control.  No  rebuttal 
filing  is  effective  unless  the  OCC 
indicates  in  writing  that  the  information 
submitted  has  been  found  to  be 
sufficient  to  rebut  the  presumption  of 
control. 

(3)  Filings,  (i)  The  OCC  does  not 
accept  a  notice  of  a  change  in  control 
unless  it  is  technically  complete,  i.e.. 
the  information  provided  is  responsive 
to  every  item  listed  in  the  notice  form, 
and  is  accompanied  by  the  appropriate 
fee. 

(A)  The  notice  must  contain  personal 
and  biographical  information,  detailed 
financial  information,  details  of  the 
proposed  change  in  control,  information 
on  any  structural  or  managerial  changes 
contemplated  for  the  institution,  and 
other  relevant  information  required  by 
the  OCC.  The  OCC  may  waive  any  of  the 
informational  requirements  of  the  notice 
if  the  OCC  determines  in  writing  that  it 
is  in  the  public  interest. 

(B)  When  the  acquiring  person  is  an 
individual,  or  group  of  individuals 
acting  in  concert,  the  requirement  for 
personal  financial  data  for  the  previous 
five  years  may  be  satisfied  with  a 
current  statement  of  assets  and 
liabilities,  a  brief  income  summary,  and 
a  statement  of  any  material  changes 
since  the  statement  date.  However,  the 
OCC  may  require  up  to  five  years  of 
financial  data  from  any  acquiring 
person. 

(ii)  The  OCC  has  60  days  from  the 
date  it  declares  the  notice  tp  be 
technically  complete  to  review  the 
notice. 

(A)  When  the  OCC  declares  a  notice 
technically  complete,  the  appropriate 
district  office  sends  a  letter  of 
acknowledgment  to  the  applicant 
indicating  the  technically  complete 
date. 

(B)  As  set  forth  in  paragraph  (g)  of  this 
section,  the  applicant  must  publish  an 
announcement  when  the  notice  is  filed 
with  the  OCC.  The  publication  of  the 
announcement  triggers  a  20-day  public 
comment  period.  The  OCC  may  waive 
or  shorten  the  public  comment  period  if 
an  emergency  exists.  The  OCC  also  may 
shorten  the  comment  period  for  other 
good  cause.  The  OCC  may  act  on  a 
proposed  change  in  control  prior  to  the 
expiration  of  the  public  comment  period 
if  the  OCC  makes  a  written 
determination  that  an  emergency  exists. 

(C)  An  applicant  must  notify  the  OCC 
immediately  of  any  material  changes  in 
a  notice  submitted  to  the  OCC, 
including  changes  in  financial  or  other 


conditions,  that  may  affect  the  OCC’s 
decision  on  the  filing. 

(iii)  Within  the  60-day  period  the  OCC 
may  inform  the  applicant  that  the 
acquisition  has  been  disapproved,  has 
not  been  disapproved,  or  that  the  OCC 
will  extend  the  60-day  review  period. 

The  applicant  may  request  a  hearing  by 
the  OCC  pursuant  to  §§  19.161  and 
19.162  of  this  chapter  (see  12  CFR  part 
19.  subpart  H)  in  the  event  of  a 
disapproval. 

(4)  Disapproval  of  notice.  The  OCC 
may  disapprove  a  notice  if  it  finds  that 
any  of  the  following  factors  exist: 

(i)  The  proposed  acquisition  of 
control  would  result  in  a  monopoly  or 
would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  business  of  banking  in  any  part  of 
the  United  States; 

(ii)  The  effect  of  the  proposerK 
acquisition  of  control  in  any  section  of 
the  country  may  be  substantially  to 
lessen  competition  or  to  tend  to  create 

a  monopoly  or  the  proposed  acquisition 
of  control  would  in  any  other  manner  be 
in  restraint  of  trade,  and  the 
anticompetitive  effects  of  the  proposed 
acquisition  of  control  are  not  clearly 
outweighed  in  the  public  interest  by  the 
probable  effect  of  the  transaction  in 
meeting  the  convenience  and  needs  of 
the  community  to  be  served; 

(iii)  The  financial  condition  of  any 
acquiring  person  is  such  as  might 
jeopardize  the  financial  stability  of  the 
bank  or  prejudice  the  interests  of  the 
depositors  of  the  bank; 

(iv)  The  competence,  experience,  or 
integrity  of  any  acquiring  person  or  of 
any  of  the  proposed  management 
personnel  indicates  that  it  would  not  be 
in  the  interest  of  the  depositors  of  the 
bank,  or  in  the  interest  of  the  public  to 
permit  such  person  to  control  the  bank: 

(v)  Any  acquiring  person  neglects, 
fails,  or  refuses  to  furnish  the  OCC  all 
the  information  it  requires;  or 

(vi)  The  OCC  determines  that  the 
proposed  transaction  would  result  in  an 
adverse  effect  on  the  Bank  Insurance  ' 
Fund  or  the  Savings  Association 
Insurance  Fund. 

(5)  Disapproval  notification.  If  the 
OCC  disapproves  a  notice,  it  mails  a 
written  notification  to  the  proposed 
acquiring  person  within  three  days  after 
the  decision  containing  a  statement  of 
the  basis  for  disapproval. 

(g)  Disclosure.^1)  Announcement. 
The  applicant  must  publish  an 
announcement  in  a  newspaper  widely 
available  in  the  geographical  area  where 
the  affected  national  bank  is  located 
within  ten  days  of  filing.  The  OCC  may 
authorize  a  delayed  announcement  if 
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immediate  announcement  would  not  be 
in  the  public  interest. 

(1)  In  addition  to  the  information 
required  by  §  5.8(b),  the  announcement 
must  include:  the  name  of  the  national 
bank  named  in  the  notice;  and  the 
comment  period  (j.e.,  20  days  from  the 
date  of  the  announcement).  The 
announcement  also  must  state  that  the 
OCC  may  issue  a  letter  of  intent  not  to 
disapprove  the  notice  before  the  review 
period  ends;  that  the  OCC  may  extend 
the  review  period;  and  that  the  OCC  will 
keep  the  information  in  the  notice 
confidential  until  the  OCC  has  acted, 
except  that  certain  information  may  be 
released  and  made  available  for  public 
inspection  and  copying  under  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552  and  paragraph  (g)(2)  of  this 
section. 

(ii)  Regardless  of  any  other  provisions 
of  paragraph  (g)  of  this  section,  if  the 
OCC  determines  in  writing  that  an 
emergency  exists  and  that  the 
announcement  requirements  of 
paragraph  (e)  of  this  section  w’ould 
seriously  threaten  the  safety  and 
soundness  of  the  national  bank  to  be 
acquired,  including  situations  where  the 
OCC  must  act  immediately  in  order  to 
prevent  the  probable  failure  of  a 
national  baidc,  the  OCC  may  waive  or 
shorten  the  publication  requirement. 

(2)  Release  of  information,  (i)  Upon 
the  request  of  any  person,  the  OCC 
releases  the  information  provided  in  the 
public  portion  of  the  notice  and  makes 
it  av2dlable  for  public  inspection  and 
copying,  as  soon  as  possible  after  a 
notice  has  been  filed,  unless  the  OCC 
determines  that  the  release  would  not  be 
in  the  public  interest.  In  addition,  the 
OCC  makes  a  public  announcement  of  a 
technically  complete  notice,  the 
disposition  of  the  notice  and  the 
consummation  date  of  the  transaction,  if 
applicable,  in  the  OCC’s  “Weekly 
Bulletin.” 

(ii)  The  OCC  keeps  the  non-public 
portion  of  the  notice  confidential 
subject  to  the  requirements  of  the  FOIA 
and  other  applicable  law. 

(h)  Reporting  of  stock  loans. — (1) 
Requirements,  (i)  Any  depository 
institution,  and  any  affiliate  of  any 
depository  institution,  must  file  a 
consolidated  report  with  the  appropriate 
district  office  of  the  national  bank  if  the 
depository  institution  and  its  affiliates 
have  credit  outstanding  to  any  person  or 
group  of  persons  that  in  the  aggregate, 
is  secured,  directly  or  indirectly,  by  25 
percent  or  more  of  any  class  of  voting 
securities  of  a  national  bank. 

(ii)  If  the  lending  institution  is  a 
national  bank,  the  lending  institution 
must  also  file  a  copy  of  the  report  with 
its  appropriate  district  office  if  that 


office  is  different  ft-om  the  national 
bank’s  appropriate  district  office-  If  the 
lending  institution  is  not  a  national 
bank,  it  must  file  a  copy  of  the  report 
filed  with  the  OCC  with  the  appropriate 
Federal  banking  agency  for  the  lending 
depository  institution. 

(iii)  Any  shares  of  the  national  bank 
held  by  the  depository  institution  or  any 
of  its  affiliates  as  principal  must  be 
included  in  the  calculation  of  the 
number  of  shares  in  which  the 
depository  institution  or  its  affiliates  has 
a  security  interest  for  purposes  of 
paragraph  (h)(l)(i)  of  this  section. 

(2)  Definitions.  For  purposes  of 
paragraph  (h)  of  this  section: 

(i)  Depository  institution  includes  any 
foreign  bank  that  is  subject  to  the 
provisions  of  the  BHCA  by  virtue  of  12 
U.S.C.  3106(a). 

(ii)  Credit  outstanding  includes  any 
loan  or  extension  of  credit;  the  issuance 
of  a  guarantee,  acceptance,  or  letter  of 
credit,  including  an  endorsement  or 
standby  letter  of  credit;  and  any  other 
type  of  transaction  that  extends  credit  or 
financing  to  the  person  or  group  of 
persons. 

(iii)  Group  of  persons  includes  any 
nvunber  of  persons  that  the  depository 
institution  has  reason  to  believe: 

(A)  Are  acting  together,  in  concert,  or 
with  one  another  to  acquire  or  control 
shares  of  the  same  insured  depository 
institution,  including  an  acquisition  of 
shares  of  the  same  depository  institution 
at  approximately  the  same  time  under 
substantially  the  same  terms;  or 

(B)  Have  made,  or  propose  to  make,  a 
joint  filing  under  15  U.S.C.  78m 
regarding  ownership  of  the  shares  of  the 
same  depository  institution. 

(3)  Exceptions.  Compliance  with 
paragraph  (h)(1)  of  this  section  is  not 
required  if: 

(i)  The  person  or  group  of  persons 
referred  to  in  that  paragraph  has 
disclosed  the  amount  borrowed  and  the 
security  interest  therein  to  the 
appropriate  district  office  in  connection 
with  a  notice  filed  under  this  section  or 
any  other  application  filed  with  the 
appropriate  district  office  as  a  substitute 
for  a  notice  under  this  section,  such  as 
for  a  national  bank  charter;  or 

(ii)  The  transaction  involves  a  person 
or  group  of  persons  that  has  been  the 
owner  or  owners  of  record  of  the  stock 
for  a  period  of  one  year  or  more;  or,  if 
the  transaction  involves  stock  issued  by 
a  newly  chartered  bank,  before  the 
bank’s  opening. 

(4)  Report  Requirements,  (i)  The 
consolidated  report  must  indicate  the 
number  and  percentage  of  shares 
securing  each  applicable  extension  of 
credit,  the  identity  of  the  borrower,  and 
the  number  of  shares  held  as  principal 


by  the  depository  institution  and  any 
affiliate  of  the  institution. 

(ii)  Depository  institutions  must  file 
the  consolidated  report  in  writing 
within  30  days  of  the  date  on  which  the 
institution  or  any  affiliate  first  believes  1 

that  the  security  for  any  outstanding  ' 

credit  consists  of  25  percent  or  more  of 
any  class  of  voting  securities  of  a 
national  bank. 

(5)  Other  reporting  requirements.  A  ? 

national  bank  required  to  report  credit 
outstanding  secured  by  the  shares  of  a 
depository  institution  to  another  Federal 
banking  agency  also  must  file  a  copy  of 
the  report  with  the  appropriate  district 
office. 

§  5.51  Changes  in  directors  and  senior 
executive  officers. 

(a)  Authority.  12  U.S.C.  1831i. 

(b)  Scope.  This  section  describes  the 
circumstances  when  a  national  bank 
must  notify  tbe  OCC  of  a  change  in  its 
directors  and  senior  executive  officers, 
and  the  OCC’s  authority  to  disapprove 
those  notices. 

(c)  Definitions.  (1)  Director  means 
every  national  bank  director  except: 

(1)  A  director  of  a  foreign  bank  that 
operates  a  Federal  branch;  and 

(ii)  An  advisory  director  who  does  not 
have  the  authority  to  vote  on  matters 
before  the  board  of  directors  and 
provides  solely  general  policy  advice  to 
the  board  of  directors. 

(2)  National  bank,  as  defined  in 

§  5.3(h),  includes  Federal  branch  for 
purposes  of  this  section  only. 

(3)  Senior  executive  officer  means  the 
chief  executive  officer,  chief  operating 
officer,  chief  financial  officer,  chief 
lending  officer,  chief  investment  officer 
and  any  other  individual  the  OCC 
identifies  to  the  national  bank  who 
exercises  significant  influence  over,  or 
participates  in,  major  policy  making 
decisions  of  the  bank  without  regard  to 
title,  salary  or  compensation.  The  term 
also  includes  employees  of  entities 
retained  by  a  national  bank  to  perform 
such  functions  in  lieu  of  directly  hiring 
the  individuals  and,  with  respect  to  a 
Federal  branch  operated  by  a  foreign 
bank,  the  individual  functioning  as  the 
chief  managing  official  of  the  federal 
branch. 

(4)  Technically  complete  notice 
means  a  notice  that  provides  all  the 
information  requested  in  paragraph 
(e)(2)  of  this  section,  including  complete 
explanations  where  material  issues  arise 
regarding  the  competence,  experience, 
character,  or  integrity  of  proposed 
directors  or  senior  executive  officers, 
and  any  additional  information  that  the 
OCC  may  request  following  a 
determination  that  the  original 
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submission  of  the  notice  was  not 
technically  complete. 

(5)  Technically  complete  notice  date 
means  the  date  on  which  the  OCC  has 
received  a  technically  complete  notice. 

(6)  Troubled  condition  means  a 
national  bank  that: 

(1)  Has  a  composite  rating  of  4  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System  (CAMEL); 

(ii)  Is  subject  to  a  cease  and  desist 
order,  a  consent  order,  a  formal  written 
agreement,  or  Prompt  Corrective  Action 
directive,  unless  otherwise  informed  in 
writing  by  the  OCC;  or 

(iii)  Is  informed  in  writing  by  the  OCC 
that  as  a  result  of  an  examination  it  has 
been  designated  in  “troubled  condition” 
for  purposes  of  this  section. 

(d)  Prior  notice.  A  national  bank  must 
provide  written  notice  to  the  OCC  at 
least  30  days  prior  to  the  effective  date 
of  any  addition  or  replacement  of  a 
member  of  the  board  of  directors,  the 
employment  of  any  individual  as  a 
senior  executive  officer,  or  a  change  in 
responsibilities  of  a  senior  executive 
officer  who  will  remain  a  senior 
executive  officer,  if: 

^(1)  The  national  bank  has  operated  as 
a  depository  institution  for  less  than  two 
years: 

(2)  Within  the  preceding  two  years, 
the  national  bank  has  undergone  a 
change  in  control  that  required  a  notice 
to  be  filed  under  the  Change  in  Bank 
Control  Act,  12  U.S.C.  1817(j),  or  §  5.50; 

(3)  Within  the  preceding  two  years, 
the  national  bank  was  acquired  by  a 
bank  holding  company,  regulated 
pursuant  to  the  BHCA,  for  less  than  two 
years,  except  when: 

(i)  The  newly  established  bank 

holding  company  itself  is  owned  by  a 
bank  holding  company  regulated, 
pursuant  to  the  BHCA,  for  more  than 
two  years;  • 

(ii)  The  newly  established  bank 
holding  company  is  established  in  a 
reorganization  where  substantially  all 
its  shareholders  were  shareholders  of 
the  acquired  national  bank  prior  to  the 
bank  holding  company’s  formation;  or 

(iii)  The  individual  proposed  for  a 
position  as  a  director  or  senior  executive 
officer  with  the  national  bank  has  been 
or  is  the  subject  of  a  notice  filed  with 
the  FRB  under  12  U.S.C.  1831i  for  an 
equivalent  position  with  the  holding 
company  and  has  not  been  disapproved 
for  that  position;  or 

(4)  The  national  bank  is  not  in 
compliance  with  minimum  capital 
requirements  applicable  to  such 
institution,  as  prescribed  in  §§  3.6  and 
3.9  of  this  chapter,  or  is  otherwise  in 
troubled  condition. 

(e)  Procedures. — (1)  Filing  notice.  A 
national  bank  must  file  a  notice  with  its 


appropriate  supervisory  office.  When  a 
national  bank  files  a  notice  the 
individual  to  whom  the  filing  pertains 
must  attest  to  the  validity  of  the 
information  pertaining  to  that  • 
individual.  The  30-day  review  period 
begins  on  the  technically  complete 
notice  date. 

(2)  Content  of  notice.  A  notice  must 
contain  the  identity,  personal  history, 
business  background,  and  experience  of 
each  person  whose  designation  as  a 
director  or  senior  executive  officer  is 
subject  to  this  section.  The  notice  must 
include: 

(i)  A  description  of  his  or  her  material 
business  activities  and  affiliations 
during  the  five  years  preceding  the  date 
of  the  notice; 

(ii)  A  description  of  any  material 
pending  legal  or  administrative 
proceedings  to  which  he  or  she  is  a 
party: 

(iii)  Any  criminal  indictment  or 
conviction  by  a  state  or  Federal  court; 
and 

(iv)  Legible  fingerprints  of  such 
person,  except  that  fingerprints  are  not 
required  for  any  person  who,  within  the 
three  years  immediately  preceding  the 
date  of  the  present  notice,  has  been 
subject  to  a  notice  filed  with  the  OCC 
pursuant  to  12  U.S.C.  1831i  or  this 
section  and  has  previously  submitted 
fingerprints. 

(3)  Requests  for  additional 
information.  Following  receipt  of  a 
technically  complete  notice,  the  OCC 
may  request  additional  information,  in 
writing  where  feasible,  and  may  specify 
a  time  period  during  which  the 
information  must  be  provided. 

(4)  Suspension  of  the  30-day  review 
period,  (i)  When  the  OCC  makes  a 
request  for  additional  information 
pursuant  to  paragraph  (e)(3)  of  this 
section,  the  national  bank  must  provide 
the  information  within  the  time  period 
specified  by  the  OCC.  Alternatively,  the 
national  bank  may  request  in  writing 
that  the  OCC  suspend  processing  of  the 
notice.  To  enable  the  nationajl  bank  to 
provide  the  requested  information,  the  - 
OCC  may  suspend  processing  for  a 
period  of  up  to  60  days  from  the  date 

of  the  request.  If  the  national  bank  has 
not  provided  the  requested  information 
'  within  the  latest  applicable  time  period 
specified,  the  OCC  may: 

(A)  Make  its  decision  based  on  the 
information  then  before  it  and  may  draw 
any  reasonable  inferences  from  the 
national  bank’s  failure  to  provide  the 
requested  information;  or 

(^B)  Treat  the  notice  as  abandoned 
pursuant  to  §  5.7(a),  and  so  inform  the 
national  bank  in  writing. 

(ii)  If  the  OCC  does  not  receive  a 
report  that  it  requested  from  another 


goverrunent  agency  concerning  an 
individual  proposed  by  the  national 
bank  within  the  30-day  review  period, 
the  OCC  may  request  dial  the  national 
bank  and  the  proposed  individual 
certify,  by  signing  a  letter  provided  by 
the  OCC,  that  the  individual  will  not 
assume  the  proposed  position  until  the 
OCC  has  received  and  reviewed  the 
report  and  has  issued  a  notice  of  intent 
not  to  disapprove.  In  making  this 
request,  the  OCC  notifies  the  national 
bank  and  the  individual  of  the  basis  for 
its  unwillingness  to  issue  a  notice  of 
intent  not  to  disapprove  before  the  end 
of  the  30-day  review  period  without 
receipt  and  review  of  the  report.  If  either 
the  national  bank  or  the  individual  does 
not  sign  the  certification  before  the  end 
of  the  30-day  review  period,  the  OCC 
decides  whether  to  issue  a'notice  of 
disapproval  based  on  the  information 
then  before  it. 

(5)  Notice  of  disapproval.  The  OCC 
may  disapprove  an  individual  proposed 
as  a  member  of  the  board  of  directors  or 
as  a  senior  executive  officer  if  the  OCC 
determines  on  the  basis  of  the 
individual’s  competence,  experience, 
character,  or  integrity  that  it  would  not 
be  in  the  best  interest^!  the  depositors 
of  the  national  bank  or  the  public  to 
permit  the  individual  to  be  employed 
by,  or  associated  with,  the  national 
bank.  The  OCC  sends  a  notice  of 
disapproval  to  both  the  national  bank 
and  the  disapproved  individual  stating 
the  basis  for  disapproval. 

(6)  Notice  of  intent  not  to  disapprove. 
An  individual  proposed  as  a  member  of 
the  board  of  directors  or  as  a  senior 
executive  officer  may  begin  service 
before  the  expiration  of  the  30-day 
review  period  if  the  OCC  notifies  the 
national  bank  that  the  OCC  does  not 
disapprove  the  proposed  director  or 
senior  executive  officer. 

(7)  Waiver  of  prior  notice,  (i)  A 
national  bank  may  file  a  written  petition 
with  the  appropriate  supervisory  office 
requesting  a  waiver  of  the  prior  notice 
requirement.  The  OCC  may  waive  the 
prior  notice  requirement,  but  not  the 
filing  required  under  this  section.  The 
OCC  may  grant  a  waiver  if  it  finds  that 
delay  could  harm  the  national  bank  or 
the  public  interest,  or  that  other 
extraordinary  circumstances  justify 
waiving  the  prior  notice  requirement. 
The  length  of  any  waiver  depends  on 
the  circumstances  in  each  case.  If  the 
OCC  grants  a  waiver,  the  national  bank 
must  file  the  required  notice  within  the 
time  period  specified  in  the  waiver,  and 
the  proposed  individual  may  assume 
the  position  on  an  interim  basis  until 
the  individual  and  the  national  bank 
receive  a  notice  of  disapproval  or,  if  an 
appeal  has  been  filed,  until  a  notice  of 
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disapproval  has  been  upheld  on  appeal 
as  set  forth  in  paragraph  (f)  of  this 
section.  If  the  required  notice  is  not 
filed  within  the  time  period  specified  in 
the  waiver,  the  proposed  individual 
must  resign  his  or  her  position. 
Thereafter,  the  individual  may  assume 
the  position  on  a  permanent  l»sis  only 
after  the  national  bank  receives  a  notice 
of  intent  not  to  disapprove,  after  the  30- 
day  review  period  elapses,  or  after  a 
notice  of  disapproval  has  been 
overturned  on  appeal  as  set  forth  in 
paragraph  (f)  of  this  section.  A  waiver 
does  not  affect  the  OCC’s  authority  to 
issue  a  notice  of  disapproval  within  30 
days  of  the  expiration  of  such  waiver. , 

(ii)  In  the  case  of  the  election  at  a 
meeting  of  the  shareholders  of  a  new 
director  not  proposed  by  management,  a 
waiver  is  automatically  granted  and  the 
elected  individual  may  begin  service  as 
a  director.  However,  under  these 
circumstances,  the  national  bank  must 
file  the  required  notice  with  the 
appropriate  supervisory  office  as  soon 
as  practical  but  not  later  than  seven 
days  from  the  date  the  individual  is 
notified  of  the  election.  The  individual’s 
continued  service  is  subject  to  the 
conditions  specified  in  paragraph 
(e)(7){i)  of  this  section. 

(8)  Commencement  of  service.  An 
individual  proposed  as  a  member  of  the 
board  of  directors  or  as  a  senior 
executive  officer  may  assume  the  office 
following  the  end  of  the  30-day  review 
period,  which  begins  on  the  technically 
complete  notice  date,  unless: 

(i)  The  OCC  issues  a  notice  of 
disapproval  during  the  30-day  review 
period; 

(ii)  The  OCC  suspends  the  30-day 
review  period  pursuant  to  paragraph 
(e)(4)(i)  of  this  section; 

(iii)  The  national  bank  and  the 
individual  certify,  pursuant  to 
paragraph  {e)(4)(ii)  of  this  section,  that 
the  individual  will  not  assume  the 
proposed  position;  or 

(iv)  The  national  bank  does  not 
provide  additional  information  within 
the  time  period  required  by  the  OCC 
pursuant  to  paragraph  {e)(3)  of  this 
section  and  the  OCC  deems  the  notice 
to  be  abandoned  pursuant  to  §  5.7(a). 

(9)  Exceptions  to  rules  of  general 
applicability.  Sections  5.4(d),  5.8,  5.10, 
5.11,  and  5.13  (a)  through  (0  do  not 
apply  to  notices  for  changes  in  directors 
and  senior  executive  officers. 

(f)  Appeal.  (1)  If  the  national  bank,  the 
proposed  individual,  or  both,  disagree 
with  a  disapproval,  they  may  seek 
review  by  appealing  the  disapproval  to 
the  Comptroller,  or  an  authorized 
delegate,  within  15  days  of  the  receipt 
of  the  notice  of  disapproval.  The 
national  banker  the  individual  may 


appeal  on  the  groimds  that  the  reasons 
for  disapproval  are  contrary  to  fact  or 
insufficient  to  justify  disapproval.  The 
appellant  must  submit  all  documents 
and  written  arguments  that  the 
appellant  wishes  to  be  considered  in 
support  of  the  appeal. 

(2)  The  Comptroller,  or  an  authorized 
delegate,  may  designate  an  appellate 
official  who  was  not  previously 
involved  in  the  decision  leading  to  the 
appeal  at  issue.  The  Comptroller, 
authorized  delegate,  or  the  appellate 
official  considers  all  information 
submitted  with  the  original  notice,  the 
material  before  the  OCC  official  who 
made  the  initial  decision,  and  any 
information  submitted  by  the  appellant 
at  the  time  of  the  appeal. 

(3)  The  Comptroller,  authorized 
delegate,  or  the  appellate  official  must 
independently  determine  whether  the 
reasons  given  for  the  disapproval  are 
contrary  to  fact  or  insufficient  to  justify 
the  disapproval.  If  either  is  determined 
to  be  the  case,  the  Comptroller, 
authorized  delegate,  or  the  appellate 
official  may  reverse  the  disapproval. 

(4)  Upon  completion  of  the  review, 
the  Comptroller,  authorized  delegate,  or 
the  appellate  official  must  notify  the 
appellant  in  writing  of  the  decision.  If 
the  original  decision  is  reversed,  the 
individual  may  assume  the  position  in 
the  bank  for  which  he  or  she  was 
proposed. 

§  5.52  Change  of  address. 

(a)  Authority.  12  U.S.C.  93a,  161,  and 
481. 

(b)  Scope.  This  section  describes  the 
obligation  of  a  national  bank  to  notify 
the  (XC  of  any  change  in  its  mailing 
address. 

(c)  Requirements.  Any  national  bank 
with  a  change  in  the  mailing  address  of 
its  main  office  or  in  its  Post  Office  Box 
must  send  a  written  notice  to  the 
appropriate  district  office.  However,  no 
notice  is  required  if  the  change  in 
address  results  from  a  transaction 
approved  under  this  part. 

(d)  Exceptions  to  rules  of  general 
applicability.  Sections  5.4(d),  5.8,  5.9, 
5.10,  5.11,  and  5.13  do  not  apply  to 
changes  in  a  national  bank’s  address. 

Subpart  E— Payment  of  Dividends 

§  5.60  Authority,  scope,  and  exceptions  to 
rules  of  general  applicability. ' 

(a)  Authority.  12  U.S.C.  56,  60,  and 
93a. 

(b)  Scope.  Except  as  otherwise 
provided,  the  restrictions  in  this  subpart 
apply  to  the  declaration  and  payment  of 
all  dividends  by  a  national  bank, 
including  dividends  paid  in  stock  or 
property. 


(c)  Exceptions  to  the  rules  of  general 
applicability.  Sections  5.8,  5.10,  emd 
5.11  do  not  apply  to  this  subpart. 

§5.61  Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Capital  stock,  capital  surplus  and 
permanent  capital  have  the  same 
meaning  as  set  forth  in  §  5.46. 

(b)  Retained  net  income  means  the  net 
income  of  a  specified  period  less  the 
total  amount  of  all  dividends  declared 
in  that  period. 

§  5.62  Date  of  declaration  of  dividend. 

A  national  bank  must  use  the  date  a 
dividend  is  declared  for  the  purposes  of 
determining  compliance  with  this 
subpart. 

§  5.63  Capital  limitation  under  1 2  U.S.C. 

56. 

(a)  General  limitation.  Except  as 
provided  by  12  U.S.C.  59  and  §  5.46,  a 
national  bank  may  not  withdraw,  or 
permit  to  be  v«thdrawn,  either  in  the 
form  of  a  dividend  or  otherwise,  any 
portion  of  its  permanent  capital. 

Further,  a  national  bank  may  not  declare 
a  dividend  in  excess  of  undivided 
profits. 

(b)  Preferred  stock.  The  provisions  of 
12  U.S.C.  56  do  not  apply  to  dividends 
on  preferred  stock.  However,  if  the 
undivided  profits  of  the  national  bank 
are  not  sufficient  to  cover  a  proposed 
dividend  on  preferred  stock,  the 
proposed  dividend  constitutes  a 
reduction  in  capital  subject  to  12  U.S.C. 
59  and  §  5.46. 

§  5.64  Earnings  limitation  under  12  U.S.C. 
60. 

(a)  Transfers  to  capital  surplus. 
Subject  to  the  restrictions  in  12  U.S.C. 

56  and  this  subpart,  the  directors  of  a 
national  bank  may  declare  and  pay 
dividends  as  frequently  and  of  such 
amount  of  undivided  profits  as  they 
judge  prudent.  However,  a  national 
bank  may  not  declare  a  dividend  unless 
capital  surplus  equals  or  exceed  the 
capital  stock  of  the  bank,  except: 

(1)  In  the  case  of  an  annual  dividend, 
the  bank  may  declare  a  dividend  if  the 
bank  transfers  ten  percent  of  its  net 
income  for  the  preceding  four  quarters 
to  capital  surplus;  or 

(2)  In  the  case  of  a  quarterly  or 
semiannual  dividend,  or  any  other 
special  dividend,  the  bank  may  declare 
a  dividend  if  the  bank  transfers  ten 
percent  of  its  net  income  for  the 
preceding  two  quarters  to  capital 
sunjlus. 

(b)  Earnings  limitation.  For  purposes 
of  12  U.S.C.  60,  a  national  bank  may  not 
declare  a  dividend  if  the  total  amount  of 
all  dividends  (common  and  preferred). 
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including  the  proposed  dividend, 
declared  by  the  national  bank  in  any 
calendar  year  exceeds  the  total  of  the 
national  bank’s  retained  net  income  of 
that  year  to  date,  combined  with  its 
retained  net  income  of  the  preceding 
two  years,  unless  the  dividend  is 
approved  by  the  OCC.  A  national  bank 
must  submit  a  request  for  OCC  approval 
of  a  dividend  under  12  U.S.C.  60  to  the 
appropriate  district  office. 

(c)  Surplus  surplus.  Any  amount  in 
capital  surplus  in  excess  of  capital  stock 
required  by  12  U.S.C.  60(a)  (referred  to 
as  “surplus  surplus”)  may  be  transferred 
to  undivided  profits  and  available  as 
dividends,  provided; 

(1)  The  bank  can  demonstrate  that  the 
surplus  came  from  earnings  of  prior 
periods,  excluding  the  effect  of  any 
stock  dividend;  and 

(2)  The  board  of  directors  of  the  bank 
approves  the  transfer  of  the  surplus 
surplus  from  capital  surplus  to 
undivided  profits. 

§  5.65  Restrictions  on  undercapitalized 
institutions. 

Notwithstanding  any  other  provision 
in  this  subpart,  a  national  bank  may  not 
declare  or  pay  any  dividend  if,  after 
making  the  dividend,  the  national  bank 
would  be  “undercapitalized”  as  defined 
in  12  CFR  part  6. 


§  5.66  Dividends  payable  in  property  other 
than  cash. 

In  addition  to  cash  dividends, 
directors  of  a  national  bank  may  declare 
dividends  payable  in  property,  with  the 
approval  of  the  OCC.  Even  though  the 
property  distributed  has  been 
previously  charged  down  or  written  off 
entirely,  Ae  dividend  is  equivalent  to  a 
cash  dividend  in  an  amount  equal  to  the 
actual  current  value  of  the  property. 
Before  the  dividend  is  declared,  the 
bank  should  show  the  excess  of  the 
actual  value  over  book  value  on  the 
books  of  the  national  bank  as  a  recovery, 
and  the  dividend  should  then  be 
declared  in  the  amount  of  the  full  book 
value  (equivalent  to  the  actual  current 
value)  of  the  property  being  distributed. 

§5.67  Fractional  shares. 

To  avoid  complicated  recordkeeping 
in  connection  with  fractional  shares,  a 
national  bank  issuing  additional  stock 
by  stock  dividend,  upon  consolidation 
or  merger,  or  otherwise,  may  adopt 
arrangements  such  as  the  following  to 
•  preclude  the  issuance  of  fractional 
shares.  The  bank  may: 

(a)  Issue  scripts  or  warrants  for 
trading; 

(b)  Make  reasonable  arrangements  to 
provide  those  to  whom  fractional  shares 
would  otherwise  be  issued  an 


opportunity  to  realize  at  a  fair  prjce 
upon  the'fraction  not  being  issued 
through  its  sale,  or  the  purchase  of  the 
additional  fraction  required  for  a  full 
share,  if  there  is  an  established  and 
active  market  in  the  national  bank’s 
stock;  * 

(c)  Remit  the  cash  equivalent  of  the 
fraction  not  being  issued  to  those  to 
whom  fractional  shares  would 
otherwise  be  issued.  The  cash 
equivalent  is  based  on  the  market  value 
of  the  stock,  if  there  is  an  established 
and  active  market  in  the  national  bank’s 
stock.  In  the  absence  of  such  a  market, 
the  cash  equivalent  is  based  on  a 
reliable  and  disinterested  determination 
as  to  the  fair  market  value  of  the  stock 
if  such  stock  is  available;  or 

(d)  Sell  full  shares  representing  all  the 
fractions  at  public  auction,  or  to  the 
highest  bidder  after  having  solicited  and 
received  sealed  bids  from  at  least  three 
licensed  stock  brokers.  The  national 
bank  must  distribute  the  proceeds  of  the 
sale  pro  rata  to  shareholders  who 
otherwise  would  be  entitled  to  the 
fractional  shares. 

Dated;  September  23, 1994. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

(FR  Doc.  94-28934  Filed  11-28-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Parts  1007 

[Docket  Nos.  AO-366-A36,  et  al.;  DA-93- 
21] 

Milk  in  the  Georgia  and  Certain  Other 
Marketing  Areas;  Recommended 
Decision  and  Opportunity  To  Fiie 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  To  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


7  CFR 
part 

Marketing  area 

Docket  no. 

1007  . 

Georgia . 

AO-366-A36 

1093  . 

Alabama-West 

Florida. 

AO-386-A14 

1094  . 

New  Orleans-Mis- 
sissippi. 

AO-103-A56 

1096  . 

Greater  Louisiana 

AO-257-A43 

1099  . 

Paducah,  Ken¬ 
tucky. 

Aa-183-A45 

1108 . 

Central  Arkansas  . 

AO-243-A46 

SUMMARY:  This  recommended  decision 
would  combine  five  Federal  milk  order 
marketing  areas  with  imregulated 
counties  in  Arkansas,  Georgia, 
Mississippi,  and  Tennessee  to  form  the 
Southeast  marketing  area.  The  decision 
is  based  on  industry  proposals  to  merge 
the  individual  marketing  areas  so  as  to 
more  equitably  divide  the  markets’ 
proceeds  in  what  essentially  has  become 
a  single,  large  market  with  significantly 
overlapping  sales  and  procurement 
areas. 

DATES:  Comments  are  due  on  or  before 
December  29, 1994. 

ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1083,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dair>'  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 


Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amendments  would  promote  - 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
■^Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  entry  of  the 
ruling. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  September 
3, 1993;  published  September  10, 1993 
(58  FR  47653). 

Supplemental  Notice  of  Hearing: 
Issued  October  13, 1993;  published 
October  15. 1993  (58  FR  53436). 

Extension  of  Time  for  Filing  Briefs: 
Issued  January  24, 1994;  published 
February  3, 1994  (59  FR  5132). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Georgia  and  certain  other  marketing 
areas.  This  notice  is  issued  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  and  the 
applicable  rules  of  practice  and 
procedure  governingihe  formulation  of 


marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  in  Atlanta,  Georgia, 
on  November  1-5, 1993,  pursuant  to 
notices  of  hearing  issued  September  3, 
1993  (58  FR  47653),  and  October  13, 

1993  (58  FR  53436). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Interstate  commerce,  merger  of 
marketing  areas  under  one  order,  and 
expansion  of  the  marketing  area. 

2.  Provisions  of  the  merged  order  with 
respect  to: 

(a)  Milk  to  be  priced  and  pooled; 

(b)  Classification  of  milk; 

(c)  Pricing  of  milk; 

(d)  PavTments  to  producers;  and 

(e)  Administrative  provisions. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1 .  Interstate  Commerce,  Merger  of 
Marketing  Areas  Under  One  Order,  and 
Expansion  of  the  Marketing  Area 

The  handling  of  milk  in  the  proposed 
merged  and  expanded  marketing  area  is 
in  the  current  of  interstate  commerce 
and  directly  burdens  or  obstructs 
interstate  commerce  in  milk  and  milk 
products.  Interstate  commerce  is 
involved  in  both  the  procurement  and 
sales  of  fluid  milk  and  dairy  products  by 
handlers  operating  plants  in  the 
proposed  marketing  area. 

The  record  evidence  clearly  shows  the 
movement  of  bulk  milk  from  Georgia  to 
Alabama  and  Tennessee;  from  Alabama 
to  Georgia,  Mississippi,  Louisiana,  and 
Tennessee;  from  Louisiana  to  Texas, 
Mississippi,  and  Alabama;  from  Texas 
to  Arkansas,  Louisiana  and  Mississippi; 
from  Tennessee  to  Georgia,  Alabama, 
Kentucky,  and  Mississippi;  from 
Kentucky  to  Alabama,  Mississippi,  and 
Termessee;  and  from  Arkansas  to 
Georgia,  Tennessee,  and  Mississippi.  In 
addition,  the  record  indicates  that 
packaged  fluid  milk  products  regularly 
move  across  States  into  each  of  the 
separate  marketing  areas  involved  in 
this  proceeding. 
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The  proposed  merged  and  expanded 
marketing  area,  designated  as  the 
“Scaitheast”  marketing  area,  is  shown 
on  the  map  Mititled  “Southeast 
Marketing  Area.^  Table  No,  1  is  a  map 
guide  for  the  plants  that  correspond  to 
the  numbers  shown  on  the  map.  The 
proposed  Southeast  marketing  area 
includes  the  present  adjacent  marketing 
areas  of  Orders  7,  93, 94,  and  96;  the 
Central  Arkansas  {Order  108)  mariceting 
area;  the  northeastern  Georgia  county  of 
Rabun;  the  northwestern  Mississippi 
counties  of  Canola,  De  Soto,  Lafayette, 


Marshall,  Tate,  and  Txmica;  all  of  the 
territory  within  the  State  of  Tennessee 
that  is  not  included  within  the 
Tennessee  Valley  Federal  marketing 
area;  and  all  of  the  presently 
unregulated  counties  in  the  State  of 
Arkansas.  The  proposed  merged  order 
would  use  the  part  number  for  the 
present  Georgia  order,  part  1007.  The 
amended  Part  1007,  upon  issuance, 
would  supersede  Parts  1093, 1094, 

1096,  and  1108. 

Although  the  present  five  orders 
would  no  longer  exist  upon  effectuation 
of  the  Southeast  order,  this  merger 


action  is  not  intended  to  preclude  the 
completion  of  those  procedures  that 
would  otherwise  have  existed  under  the 
separate  orders  with  respect  to  milk 
handled  prior  to  the  effective  date  of  the 
merger.  Such  procedures,  which  would 
need  to  be  carried  out  after  the  merger 
date,  include  the  announcement  of 
certain  class  prices,  submission  of 
reports,  computation  of  uniform  prices, 
payment  of  obligations  and  verification 
activities.  The  provisions  of  the  merged 
order  would  apply  only  to  that  milk 
handled  after  the  effective  date  of  the 
merger. 


Table  No.  1.— Map  Guide  for  Plants  Located  in  the  Southeast  Marketing  Area 


No. 

Plant  name 

Location 

Fnremnnt  Dairy,  Inc .  . 

Shrex/epnrt,  1  A  . 

P 

Borden,  lix: . . . . . . . 

Monroe,  LA . . 

Borden,  Inc . . . 

Lafayette,  LA  . . 

Borden,  Inc . . . . . . . 

Baton  Rouge,  LA _ _ _ 

5 . . . 

Dairy  Frash  nf  1  niiisiana  . . . . . 

Baker,  LA . 

6 . 

Kleinpeter  Farms  Dairy  . . . 

Baton  Rouge,  LA . 

7 

Mid-America  Dairymen,  Inc . 

Kentwood,  LA  . 

Dairymen,  Inc . . . i . 

Franklinton,  LA  _ _ 

Superbrand  Dairy  Products,  Inc  . . 

Hammond,  LA  . . 

10  . . 

Baibe’s  Dairy . . . 

We.stwegn,  1  A  . . 

Schepps-Foremost . . . .  . 

New  Orleans,  LA  . . . 

12 . 

McClendon  Cheese . .  . . . . 

Booneville,  MS  . . . 

13 . 

Awenfs  Dairy,  Inc  . , . . . . 

Oxford,  MS  . . 

Barber  Pure  Milk  Company . . . . 

Tupelo,  MS  . 

15  . . . 

Brookshire  Dairy  Prod.,  Inc . - . 

Columbus,  MS . 

16 . 

LuVel  Dairy  Prod.,  Inc . . . . . 

Kosciusko,  MS . 

17 

Flav-O-Rich,  Inc  . . . 

Canton,  MS  . . 

1R 

Borden,  Inc . 

Jackson,  MS . . . 

IQ 

McClendon  Cheese . 

Newton,  MS . 

20  . . 

Dairy  Fresh  C*orporatk>n _ _ , .  . 

Hattiesburg,  MS . 

21  . . . . . 

Shoals  Cheese . 

Florence,  AL . . 

22 . 

Dasi  Products,  Inc . .  . 

Decatur,  AL  . . 

23 . 

Meadow  Gold  Dairies,  Inc . . . 

Huntsville,  AL  _ _ 

OA 

Meadow  Gold  Dairies,  Inc . . . . - . 

Gadsden,  AL  . . 

25 . . . . . . . 

Barber  Pure  Milk  Company  . . .  . 

Oxford,  AL  . . . 

9R 

Baker  and  Sons  Dairy . i . 

Birmingham,  AL . 

27 . . . . . 

Barber  Pure  Milk  Company . . . 

Birmingham,  AL . 

23  . . . . 

Barber  Ice  Cream . 

Birminqham,  AL . 

29 . 

Flav-O-Rich  Ice  Cream  . 

Sylacauga,  AL  . . 

.30  . 

Dairy  Fresh  Ice  Cream  .  . .  . . 

Greensboro,  AL . . 

31  . . . 

McClendon  Cheese  „  . . . . 

Uniontown,  AL . . . 

32  . 

Supierbrand  Dairy  Products,  Inc . . . 

Montqomery,  AL . . 

33  . 

Flav-O-Rich,  Inc  . . . . 

Montgomery,  Al . . . 

3d 

Barber  Pure  Milk  Company .  . . . . 

Montgomery,  AL . 

3.5  . 

Dairy  Fresh  Corporation . . . 

Cowarts,  AL . . . 

.3fi 

Barber  Pure  Milk  Company . 

Mobile,  AL  . 

37 . 

Dairy  Fresh  Corporation . 

Prichard,  AL _ _  _ 

38 . . . 

Southern  Ice  Cream . . . . . 

Marrietta,  GA . . 

39 . 

Kraft . 

Atlanta,  GA . . 

40 . 

Peeler  Jersey  Farms,  inc  ,  _ _ _ _ - . . - . 

Athens,  GA  . . . . 

41  . 

New  Atlanta  Dairies,  Irx:  .  . . 

Atlanta,  GA . . . . . 

42 . . 

Ftav-O-Rich,  Inc  . . . . . 

Atlanta,  GA . . 

43  . 

Rorden,  Inc  . . . . . 

Macon,  GA  . 

44 . . . . . . 

Kirviett  Dairies,  Irx; _ _ _ _ _  . - . 

Columbus,  GA  . 

Kinnett  Ice  Cream  . . . . . . 

Columbus,  GA  . 

46 . . . . 

Hershey  Chocolate,  U.S.A . . 

Savannah,  GA . . 

47 . 

Fleming  Companies,  Inc  . . . . 

Nashville,  TN  . . . 

48  . 

Meadow  Giold  Ice  Cream . 

Nashville,  TN . . 

49  . 

Purity  Dairies,  Inc . •. . 

Nashville,  TN . 

50  . 

Cumberland  Creamery,  Inc  . 

Antioch,  TN . 

Heritage  Farms  Dairy . . . . . 

Murfreesboro,  TN  . 

Zone 


7 

7 

12 

12 

T2 

12 

11 

11 

12 

12 

12 

4 

4 

4 

6 

6 

7 

8 
8 

10 

4 

4 

4 

5 

6 
6 
6 
6 
6 
7 

7 

8 
8 
8 

10 

12 

12 

6 

6 

6 

6 

6 

7 

7 

7 

9 

2 

2 

2 

2 

2 


>  Fot  a  copy  of  the  map,  contact  the  person  listed 
in  "For  Further  Information  Contact”  at  the 
beginning  of  this  preamble. 
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Table  No.  1.— Map  Guide  for  Plants  Located  in  the  Southeast  Marketing  Area— Continued 


No. 

Plant  name 

Location 

Zone 

52 . 

Dairymen,  Inc  . 

Lewisburg,  TN  . 

2 

53 . 

Turner  Dairies . 

Covington,  TN  . 

2 

54 . 

Forest  Hill  Dairy . 

Memphis,  TN  . 

3 

55 . 

Harbin  Mix  . 

Memphis,  TN  . 

3 

56 . 

Borden,  Inc . 

Little  Rock,  AR  . 

4 

57 . 

Coleman  Dairy . 

Little  Rock,  AR  . 

4 

58 . 

Gold  Star  Dairy.  Inc . 

Little  Rock,  AR  . 

4 

59 . 

Humphrey’s  Dairy . 

Hot  Springs,  AR  . 

4 

The  marketing  area  proposed  herein  is 
a  combination  of  several  of  the 
proposals  presented  at  the  hearing.  A 
group  of  four  cooperative  associations, 
comprised  of  Dairymen,  Inc.,  Gulf  Dairy 
Association,  Inc.,^«  Southern  Milk  Sales, 
Inc.,  and  Carolina  Virginia  Milk 
Producers  Association,  Inc.,  proposed 
the  merger  of  the  marketing  areas  of 
Orders  7,  93,  94,  96,  together  with  the 
former  Nashville,  Tennessee  (Order  98), 
marketing  area,^  and  the  four 
unregulated  Tennessee  counties  of 
Franklin,  Lincoln,  Moore,  and  Van 
Buren.  In  this  decision,  these 
cooperatives  will  be  referred  to  as  the 
“cooperative  coalition,”  and  their 
proposal  will  be  referred  to  as  Proposal 
No.  1.  At  the  time  of  the  hearing,  these 
groups  represented  approximately  54 
percent  of  the  producers  and  55  percent 
of  the  milk  pooled  under  Orders  7,  93, 
94,  and  96. 

Malone  &  Hyde  Dairy  (aka  Fleming 
Dairy),  Nashville,  Tennessee,  proposed 
expanding  the  area  proposed  by  the 
cooperative  coalition  by  including  the 
one  remaining  unregulated  county  in 
Georgia  (i.e.,  Rabun  County),  the  six 
unregulated  counties  between  the 
Tennessee  Valley  marketing  area  and 
the  former  Nashville  marketing  area 
(four  of  which  were  also  included  in 
Proposal  No.  1),  the  former  Memphis, 
Tennessee  (Order  97),  marketing  area, 
and  the  remaining  unregulated 
Tennessee  counties  that  are  bordered  on 
the  east  by  former  Order  98,  on  the  west 
by  former  Order  97,  on  the  north  by 
Order  99,  and  on  the  south  by  Order  94. 
Malone  &  Hyde  Dairy  hereinafter  will  be 
referred  to  as  “Fleming  Dair>^’■  and  their 
proposal  will  be  referred  to  as  Proposal 
No.  9. 


'•Effective  March  1, 1994,  and  September  1, 
1994,  Gulf  Dairy  Association  and  Dairymen.  Inc., 
respectively,  became  part  of  Mid-America 
Dairymen,  Inc.  (Mid-Am). 

2  Official  notice  is  taken  of  the  termination  of  the 
former  Memphis,  Tennessee  (Part  1097),  and 
Nashville.  Tennessee  (Part  1098)  Federal  milk 
marketing  orders  effective  July  31. 1993.  The 
marketing  areas  of  these  former  orders  may  be 
found  in  §S  1097.2  and  1098.2  of  7  CFR.  revised  as 
of  January  1.  1992  and  1993.  respectively. 


Arkansas  Dairy  Cooperative 
Association,  Inc.,  which  also  will  be 
referred  to  as  “ADCA,”  proposed 
including  the  Central  Arkansas 
marketing  area  and  the  former  Memphis 
marketing  area  in  the  merged  order 
proposed  by  the  cooperative  coalition. 
Their  proposal  will  be  referred  to  as 
Proposal  No.  2. 

Finally,  Associated  Milk  Producers, 
Inc.,  or  “AMPI,”  proposed  and  testified 
in  support  of  a  proposal  (i.e..  Proposal 
No.  13)  to  merge  the  former  Memphis 
marketing  area  with  the  Paducah, 
Kentucky,  and  Central  Arkansas 
marketing  areas  to  form  a  “Mid-South” 
marketing  area.  Under  this  proposal,  the 
marketing  area  also  would  include  all 
presently  unregulated  counties  in 
Arkansas,  the  unregulated  Missouri 
county  of  Dunklin,  and  the  two 
unregulated  Texas  counties  of  Bowie 
and  Cass. 

Testimony  in  Support  of  Proposal  No.  1 

The  Vice  President  of  Dairymen,  Inc., 
testified  on  behalf  of  the  cooperative 
coalition  in  support  of  Proposal  No.  1. 

The  thrust  of  his  testimony  was  that 
fluid  milk  processors  in  the  proposed 
merged  marketing  area  had  increasingly 
expanded  their  distribution  to  serve 
larger  geographic  areas  and,  as  a  result, 
a  larger  order  is  now  needed  to  maintain 
market  stability,  to  insure  that 
producers  in  the  proposed  marketing 
area  would  be  able  to  share  pro  rata  in 
the  classified  uses  of  their  milk,  and  to 
provide  assurance  to  handlers  that  their 
competitors  were  paying  at  least  the 
order’s  minimum  prices  regardless  of 
where  their  milk  supply  originated. 

He  also  stated  that  a  merged  order  was 
in  the  public’s  interest  because  it  would 
establish  orderly  marketing  conditions 
for  producers  and  handlers  in  the 
marketing  area  and  assure  a  continuing, 
adequate  supply  of  high  quality  milk. 

The  Chairman  of  the  Louisiana  Dairy 
Advisory  Committee  of  the  Louisiana 
Farm  Bureau  Federation  testified  that 
the  proposal  was  significant  because  it 
could  eliminate  price  disparities  among 
producers  in  the  Southeast,  facilitate  the 
movement  of  milk  to  where  it  is  needed, 
and  provide  a  more  equitable  sharing 


among  producers  of  higher  valued  fluid 
milk  sales. 

The  division  manager  for  milk 
procurement  for  The  Kroger  Company 
testified  that  Heritage  Farms  Dairy,  a 
Kroger  Company  plant  located  in 
Murfreesboro,  Tennessee,  also 
expressed  qualified  support  for  the 
merger  of  milk  orders  in  the  Southeast, 
but  said  that  Proposal  No.  1  fell  short  of 
addressing  all  the  problems  or 
answering  all  the  questions  facing 
Federal  milk  marketing  orders  in  the 
Southeast.  He  said  that  markets  not 
contained  in  this  proceeding  present 
challenges  that  need  to  be  addressed  at 
a  future  hearing. 

Testimony  in  Opposition  to  Proposal 
No.  1 

A  consultant  for  Barber  Pure  Milk 
Company  and  Dairy  Fresh  Corporation, 
testified  that  Barber  Pure  Milk 
Company,  a  handler  under  Orders  7,  93, 
and  94,  and  Dairy  Fresh  Corporation,  a 
handler  under  Orders  7,  93,  94,  and  96, 
opposed  Proposal  No.  1  because  it  did 
not  include  Orders  5  (Carolina)  and  11 
(Tennessee  Valley).  He  stated  that,  in 
May  1993,  52  percent  of  all  Class  I  sales 
in  the  Order  7  marketing  area  were 
made  by  plants  pooled  on  other  orders, 
with  26.4  percent  and  11.6  percent  from 
Orders  5  and  11,  respectively. 

With  respect  to  raw  milk 
procurement,  the  Barber/Dairy  Fresh 
spokesman  testified  that  Order  7  and  93 
handlers  competed  with  Order  5  and  11 
handlers  for  their  milk  supply.  Because 
of  the  intermingling  of  producers  among 
these  orders,  the  milk  of  some  producers 
is  shipped  alternatively  between  Orders 
7  and  5  handlers,  he  said,  and 
differences  in  utilization  in  these 
markets  result  in  different  pay  prices  for 
milk  of  neighboring  producers,  creating 
instability  in  the  milk  supply.  Further, 
to  create  a  large  marketing  area 
including  most  of  five  or  six  states  with 
small  orders  nearby  could  lead  to 
undesirable  pooling  practices,  he  added. 

A  representative  for  Kinnett  Dairies 
(Kinnett)  in  Columbus,  Georgia,  testified 
that  Kinnett  purchased  raw  milk  from  a 
group  of  independent  producers  located 
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in  Georgia,  Alabama,  and  Tennessee, 
and  also  purchased  a  portion  of  its  raw 
milk  needs  from  Carolina-Virginia  Milk 
Producers  Association,  Charlotte,  North 
Carolina.  He  stated  that  while  Kinnett 
generally  supported  the  concept  of 
merging  Federal  Orders  7,  93,  94,  and 
96,  with  the  area  covered  by  the 
terminated  Nashville  order,  it  was 
opposed  to  Proposal  No.  1  because  it 
did  not  include  the  Tennessee  Valley 
and  Carolina  orders  (Orders  11  and  5, 
respectively).  He  explained  that  in 
August  1993 — after  the  Kroger  plant  at 
Murfreesboro,  Tennessee,  and  the 
Fleming  Dairy  plant  at  Nashville, 
Tennessee,  became  regulated  under 
Order  7 — 35.4  percent  of  the  Class  I 
disposition  on  Order  7  was  marketed  by 
other  order  distributing  plants.  He 
pointed  out  that  this  was  a  higher 
percentage  of  other  order  Class  I  sales 
than  that  accounted  for  by  any  of  the 
other  orders  involved  in  the  merger 
proceeding. 

Testimony  in  Support  of  Proposal  No.  9 

The  assistant  operations  manager  for 
Fleming  Dairy,  Nashville,  Tennessee, 
testified  in  support  of  Proposal  No.  9. 

He  explained  that  the  Fleming  Company 
operated  two  distributing  plants:  One 
plant  located  in  Nashville,  Tennessee, 
and  a  second  plant  located  in  Baker, 
Louisiana,  which  is  jointly  owned  with 
Dairy  Fresh  of  Alabama. 

The  Fleming  spokesman  testified  that 
Fleming’s  Nashville  plant  distributed 
approximately  25  million  pounds  of 
Class  I  and  Class  II  dairy  products  per 
month  in  the  former  Nashville  and 
Memphis  Federal  order  marketing  areas, 
as  well  as  in  the  marketing  areas  of 
Order  46  (Louisville-Lexington- 
Evansville),  Order  99  (Paducah),  Order 
108  (Central  Arkansas),  Order  106 
(Southwest  Plains),  Order  94  (New 
Orleans-Mississippi),  Order  93 
(Alabama-West  Florida),  Order  6  (Upper 
Florida),  Order  7  (Georgia),  Order  5 
(Carolina),  and  Order  11  (Tennessee 
Valley).  He  stated  that  Fleming  procured 
most  of  its  raw  milk  supply  from  dairy 
farmers  located  in  central  Tennessee 
and  south  central  Kentucky,  with 
approximately  55  percent  of  Fleming’s 
raw  milk  supply  purchased  from 
Kentucky  dairy  farmers  and  45  percent 
purchased  from  Tennessee  dairy 
farmers.  In  addition  to  purchasing  milk 
from  independent  producers,  Fleming 
purchases  raw  milk  from  Carolina- 
Virginia  Milk  Producers  and  other  dairy 
cooperatives  and  proprietary  handlers, 
he  added. 

The  witness  testified  that  a  southeast 
merger  which  does  not  include  the 
Chattanooga  area  will  result  in  blend 
price  differences  between  the  Tennessee 


Valley  order  and  the  new  Southeast 
order  which  will  cause  problems  where 
the  two  orders’  procurement  areas 
overlap.  He  said  the  Department  should 
address  this  potential  problem  of  blend 
price  differences  by  considering  the 
merger  of  the  Louisville  order  with  the 
Tennessee  Valley  order  and  possibly  the 
Carolina  order  in  the  very  near  future 
and  that  the  implementation  of  such  a 
merger  should  coincide  with  the  merger 
of  other  Federal  orders  in  the  Southeast. 

The  Fleming  spokesman  stated  that 
the  former  Memphis  marketing  area 
should  be  included  in  the  merged  order 
because  Fleming  Dairy  has  significant 
sales  in  that  area.  However,  the  merged 
order  should  not  include  several 
Kentucky  counties  in  former  Order  98, 
he  said,  because  those  counties  do  not 
have  a  significant  level  of  milk  sales 
from  Nashville  distributing  plants.  He 
stated  there  were  no  distributing  plants 
in  that  area,  but  there  was  a  cheese  plant 
there  that  could  attach  unnecessary  milk 
to  the  market  if  that  plant  was  in  the 
marketing  area. 

Testimony  in  Support  of  Proposal  No.  2 
and  in  Opposition  to  Proposal  13 

The  general  manager  of  the  Arkansas 
Dairy  Cooperative  Association, 
Incorporated,  testified  that  ADCA, 
which  has  113  dairy  farmer  members 
located  within  the  State  of  Arkansas, 
was  formed  in  1991  by  its  members  to 
provide  an  alternative  to  Associated 
Milk  Producers,  Inc.  (AMPI),  the  only 
outlet  then  available  for  their  milk.  He 
indicated  that  ADCA  sold  its  milk  to  the 
Borden,  Incorporated,  plant  in  Little 
Rock,  the  Turner  Dairies  plants  in 
Memphis  and  Covington,  Tennessee, 
and  the  Turner  Dairy  plant  in  Fulton, 
Kentucky. 

The  witness  stated  that  ADCA 
supported  the  merger  of  Orders  7,  93, 

94,  96,  97,  98,  and  108,  and  that  ADCA 
also  supported  the  inclusion  of 
presently  unregulated  counties  south 
and  west  of  the  present  Central 
Arkansas  marketing  area,  as  well  as  two 
unregulated  Arkansas  counties 
(Mississippi  and  Crittenden)  on  the 
eastern  edge  of  the  Central  Arkansas 
marketing  area.  He  said  that  the  sales  of 
Little  Rock  plants  in  the  former 
Memphis  area  and  the  overlap  of 
procurement  areas  for  the  two  markets 
supported  the  adoption  of  ADCA’s 
proposal. 

The  ADCA  spokesman  indicated  that 
a  larger  merged  m^ket  would  provide 
market  and  regulatory  stability  for 
ADCA  in  the  future.  He  emphasized  that 
since  ADCA’s  formation,  AMPI  had 
successfully  terminated  the  Memphis 
order,  attempted  to  terminate  the 
Paducah  order,  terminated  the  ba.se- 


excess  plan  on  Order  108,  and  now  was 
attempting  to  establish  a  new  Mid-South 
order  which  it  could  dominate. 

The  witness  stated  that  with  AMPI’s 
proposed  Mid-South  order,  ADCA 
would  be  at  the  whim  of  AMPI 
management  with  respect  to  whether 
there  is  an  order  at  all,  or  for  how  long 
there  is  an  order.  He  said  that  situation 
would  be  intolerable  for  ADCA  and 
would  create  highly  disorderly 
marketing  conditions.  He  concluded 
that  a  seven-market  (i.e.,  including 
former  Orders  97  and  98)  merged  order 
would  eliminate  this  problem. 

A  dairy  farmer  from  Guy,  Arkansas, 
who  farms  300  acres  and  milks  200 
cows,  also  testified  in  support  of  the 
inclusion  of  Central  Arkansas  in  the 
merged  southeastern  order  and  in 
opposition  to  the  AMPI’s  proposal  to 
form  a  Mid-South  order.  The  witness, 
who  is  the  immediate  past  president  of 
the  Board  of  Directors  of  Arkansas  Dairy 
Cooperative  Association,  Inc.,  stated 
that  he  was  speaking  on  behalf  of 
himself,  the  ADCA  Board  of  Directors, 
and  the  113  members  of  ADCA. 

Testimony  in  Support  of  Proposal  No. 

13 

A  spokesman  representing  the 
Associated  Milk  Producers, 

Incorporated,  Southern  Region, 
Arlington,  Texas,  stated  that  his 
testimony  in  support  of  Proposal  No.  13 
was  on  behalf  of  the  Southern  Region  of 
AMPI,  Mid-America  Dairymen,  Inc. 
(Mid-Am),  and  Dairymen,  Inc.  (Di),  co¬ 
proponents  of  Proposals  13, 14,  and  15. 

The  AMPI  spokesman  testified  that  in 
September  1993  AMPI  pooled  18.4 
million  pounds  of  milk  in  the  Central 
Arkansas  market,  a  quantity  which 
represented  50.1  percent  of  the  milk 
pooled  on  the  order  during  that  month. 
He  said  the  387  AMPI  members  who 
produced  that  milk  represented  about 
69  percent  of  the  total  number  of  dairy 
farmers  on  the  market  during 
September. 

According  to  the  witness,  AMPI 
supplied  the  Turner  Dairy  Covington 
plant,  which,  since  the  termination  of 
Order  97,  had  been  a  partially  regulated 
distributing  plant.  He  said  that  in 
September  1993  AMPI  supplied  about 
3.2  million  pounds  of  milk  to  the 
Covington  plant  hut  could  not  divert  the 
milk  of  any  producer  from  the  plant 
because  it  was  not  a  fully  regulated 
facility. 

The  witness  also  testified  that  A.MPi 
provided  supplemental  milk  to  the 
Turner  plant  in  Fulton,  Kentucky, 
jointly  with  D.I.  and  Mid-Am.  During 
September  1993,  he  said  the  three 
cooperatives  supplied  about  5.2  million 
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pounds  of  the  milk  required  by  Turner 
to  operate  the  Fulton  facility. 

The  AMPI  representative  said  that  the 
supply  situation  at  the  Fulton  facility 
had  changed  significantly  in  recent 
years.  He  noted  that  through  1982  the 
plant  was  completely  supplied  and 
balanced  by  cooperative  milk  and  that 
beginning  in  1983  a  total  of  4-41  percent 
of  the  milk  came  from  independent 
producers.  The  percentage  of  supply  to 
the  Fulton  facility  increased  every  year 
since  then,  he  said,  except  for  1986.  For 
the  first  10  months  of  1993,  the 
percentage  of  independent  supply  vkras 
almost  47  percent  of  the  handlers’ 
needs,  he  added.  He  stressed  that 
although  the  Turner  plant  had  changed 
its  source  of  supply  over  the  last  10 
years,  the  facility  continued  to  rely  on 
cooperative  associations  to  balance  its 
supply. 

The  AMPI  witness  pointed  out  that 
throughout  1993  most  of  the  Fulton 
supply  originated  from  Kentucky, 
Missouri,  and  Tennessee.  In  September 
1993.  he  noted.  93.5  percent  of  the 
Fulton  supply  came  from  these  areas. 

The  spokesman  also  observed  that 
Exhibits  5  and  31,  which  contain  data 
introduced  by  the  market  administrators 
of  the  respective  orders,  indicate  a 
significant  overlap  in  procurement 
among  the  areas  proposed  for  merger. 

He  noted  that  in  May  1993,  for  instance, 
8.2  million  pounds  of  the  22.1  million 
pounds  of  producer  milk  pooled  on  the 
Memphis  order  came  from  Arkansas 
producers  (just  over  37  percent)  and  that 
another  30  percent  came  from  nearby 
Tennessee  counties  from  which  6.6 
million  pounds  of  milk  were  pooled  on 
the  Central  Arkansas  order. 

With  respect  to  the  Central  Arkansas 
order,  the  witness  testified  that  in  May 
1993  about  6.5  percent  of  the  producer 
milk  originated  in  nearby  counties  in 
Kentucky  and  Tennessee  while  69.1 
percent  of  the  producer  milk  pooled  on 
the  order  originated  in  Arkansas.  Most 
of  the  remainder  of  the  milk  originated 
in  Missouri  and  Texas,  he  said. 

The  AMPI  spokesman  testified  that 
route  disposition  in  the  Memphis  area 
has  generally  consisted  of  fluid  milk 
products  from  about  ten  handlers  under 
other  Federal  orders.  He  said  tlxat 
handlers  regulated  under  Orders  99  and 
108  consistently  distribute  fluid  milk 
products  on  routes  in  the  Memphis  area. 

In  Central  Arkansas,  route  disposition 
from  handlers  regulated  under  other 
Federal  orders,  including  Memphis  and 
Paducah,  has  ranged  from  28.7  percent 
in  January  1990  to  49.6  percent  in 
March  1993.  according  to  the  witness. 
He  noted  that  specific  percentages  for 
route  disposition  by  Order  97  and  99 


handlers  cannot  be  included  because 
less  than  three  handlers  are  involved. 

With  respect  to  the  Paducah  order,  the 
witness  said  that  at  the  current  time  that 
order  operates  as  an  individual-handler 
pool  and  that,  as  such,  the  order 
promotes  instability  among  similarly 
situated  producers  because  blend  prices 
under  the  Paducah  order  exceed 
significantly  those  of  surrounding 
orders.  Surrounding  markets  must  carry 
the  burden  of  balancing  the  supply  of 
the  sir^le  plant  operator  under  that 
order,  he  said. 

The  witness  testified  that  blend  prices 
generated  under  the  Paducah  order  are 
unreasonable  given  the  significant 
overlap  of  supply  and  distribution 
patterns  that  exist  today.  He  said  the 
situation  was  very  similar  to  that  of  the 
Milwaukee  individual  handler  pool 
prior  to  its  inclusion  in  the  Chicago 
Regional  pool  in  1968  and  referenced 
the  final  decision  (33  FR  7516)  in  that 
proceeding. 

The  A\ffl  spokesman  testified  that  a 
situation  similar  to  that  described  in  the 
1968  decision  is  currently  at  play  in  the 
Paducah  milk  market.  He  said  under  the 
proposed  Mid-South  order,  however, 
producers  will  share  pro  rata  in  the 
returns  from  the  sale  of  milk  utilized  in 
all  classes;  all  producers  will  carry  their 
fair  share  of  lower  prices  of  reserve  milk 
not  needed  at  any  particular  time  for 
fluid  purposes. 

The  witness  indicated  that  the  fluid  _ 
sector  of  the  dairy  industry  has  evolved 
to  fewer,  but  larger,  handlers  who 
di^ibute  their  products  over  an 
increasingly  larger  territory.  He 
predicted  that  this  trend  will  likely 
continue  in  the  fiiture.  He  concluded 
that  whenever  consolidation  of  areas  is 
considered,  the  Department  must  look  at 
the  area  where  the  signiflcant  majority 
of  the  overlap  occurs  in  sources  and  in 
distribution  to  delineate  merged 
marketing  areas. 

Testimony  in  Opposition  to  Proposal 
No.  13 

Two  dairy  farmers  from  Martin, 
Tennessee  (Weakley  County),  testified 
in  opposition  to  the  merger  of  Order  99 
with  any  other  order.  Both  of  these 
witnesses  iiulicated  that  they  were 
independent  dairy  farmers  delivering 
their  milk  to  the  Turner  plant  in  Fulton, 
Kentucky.  They  stated  that  they  were 
opposed  to  making  any  change  to  Order 
99  because  it  would  lower  the  price  to 
dairy  farmers  delivering  milk  to  the 
Fulton  plant. 

Testimony  in  Support  of  Other  Merger 
Combinations 

A  consultant  appearing  on  behalf  of 
Southern  Foods  Group,  Inc.  (SFG). 


testified  that  SFG  supported  the  widest 
possible  merger  of  orders  under 
consideration.  He  said  the  proposed 
marketing  area  should  include  not  only 
the  area  covered  by  Proposal  1,  but  also 
the  marketing  area  proposed  for 
inclusion  by  both  Proposals  2  and  9.  He 
stated  that  there  was  ample  evidence  of 
milk  handlers  from  those  additional 
areas  (i.e.,  former  Order  97  and  Order 
108)  competing  with  handlers  in  the 
marketing  area  encompassed  by 
Proposal  1  to  support  the  inclusion  of 
those  areas  in  the  merged  order. 

This  witness  testified  that  SFG  owns 
and  operates  six  fluid  processing  plants 
in  Texas  and  Louisiana.  The  plants 
owned  by  SFG  in  Louisiana  are  the 
Foremost  operation  in  Shreveport 
(regulated  under  Order  96)  and  the 
Brown’s  Velvet  plant  in  New  Orleans, 
which  is  regulated  by  Order  94. 

The  witness  introduced  a  table 
showing  the  ratio  of  other  order  and 
partially  regulated  plants  to  pool 
distributing  plants.  He  pointed  out  that 
the  table  showed  that  the  ratio  is  greater 
than  2:1  for  all  of  the  present  orders 
under  consideration  at  this  hearing, 
except  for  Greater  Louisiana.  The 
Georgia  order  had  a  better  di£m  6:1  ratio, 
he  said,  while  Memphis  and  Central 
Arkansas  had  5:1  and  3:1  ratios, 
respectively. 

The  SFG  spokesman  stated  that  there 
was  ample  justification  for  a  single  large 
order  based  solely  on  the  existing  inter- 
order  handler  competition,  the  ratio  of 
nonpool  to  pool  pl^ts  in  the  separate 
orders,  and  the  volume  of  out-of-area 
shipments  packaged  products  as  shown 
in  hearing  exhibits.  He  said  the 
Department  should  not  create  a  new 
merged  order  without  including  all 
areas  which  are  logically  part  of  it. 
particularly  if  that  would  leave  small 
orders  right  on  the  border  of  the  new 
large  order. 

The  witness  also  focused  on  the 
ability  of  the  market  administrator  to 
collect  and  di^minate  meaningful 
statistical  data  as  a  basis  for  supporting 
a  merger  of  orders.  He  pointed  out  that 
confidentiality  rules  do  not  permit  the 
market  administrator  to  publish  data  for 
a  zone  or  an  order  if  less  than  three 
regulated  handlers  are  included  in  that 
zone  or  order.  More  meaningful  data 
and  less  cumbersome  data  can  be 
released  for  a  merged  marketing  area,  he 
concluded. 

The  witness  remarked  that  while  SFG 
did  not  contest  the  idea  of  including 
Shreveport,  Lake  Charles,  and  the  rest  of 
western  Louisiana  in  the  new  merged 
marketing  area,  it  was  important  to  note 
that  handlers  in  Shreveport  and  Lake 
Chiles  sell  significant  quantities  of 
milk  into  oast  Texas  in  competition  with 
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east  Texas  handlers  and  that  east  Texas 
handlers  sell  significant  quantities  of 
milk  into  western  Louisiana. 

He  also  pointed  out  that  the  record 
data  showed  that  significant  quantities 
of  bulk  milk  from  Texas  were  received 
at  Louisiana  plants  and  that  the  surplus 
Texas  milk  was  available  for  reserve  use 
in  Louisiana.  The  existence  of  that' 
reserve  supply,  he  said,  is  a  factor  in  the 
analysis  of  proper  pricing  in  the  new 
proposed  ^rder. 

A  spokesman  testifying  on  behalf  of 
Gold  Star  Dairy,  Little  Rock,  Arkansas, 
stated  that  Gold  Star  supported  the 
merger  of  the  Federal  orders  based  on 
the  proposals  before  the  Secretary.  He 
emphasized  that  the  proposed  mergers 
in  this  hearing  “were  not  big  enough  for 
Gold  Star,”  commenting  that  Gold  Star’s 
flexibility  would  be  limited  if  it  were 
not  included  in  a  much  larger  order. 

Goldstar’s  representative  said  that 
based  upon  September  marketings.  Gold 
Star  would  be  pooled  under  the  Texas 
order  in  the  event  of  a  five-order  merger 
and  would  be  regulated  under  the 
proposed  Gulf  States  order  in  the  event 
of  a  seven-market  merger.  It  would  not 
be  pooled  under  the  proposed  Mid- 
South  order  based  upon  sales,  he  added. 
He  cautioned,  however,  that  much  of 
Gold  Star’s  sales  are  to  wholesalers  so 
that  the  loss  of  one  customer  could 
determine  under  which  order  the  plant 
is  regulated. 

The  witness  stated  that  Gold  Star  has 
a  manufacturing  plant  in  Clovis,  New 
Mexico,  in  addition  to  its  bottling  plant 
in  Little  Rock.  He  said  that  the  company 
also  has  a  bottling  agreement  with  the 
Flav-O-Rich  Company  to  distribute 
products  out  of  their  Atlanta,  Georgia, 
facility. 

The  witness  indicated  that  Gold  Star 
did  not  wish  to  be  a  high  utilization 
plant  regulated  and  pooled  in  a  low 
utilization  order  because  eventually  it 
would  be  required  to  pay  more  for  its 
milk.  He  added  that  Gold  Star  does  not 
wish  to  be  part  of  an  order  with  a  base- 
excess  plan  because  it  would  limit  Gold 


Star’s  flexibility  in  obtaining 
supplemental  supplies  during  the  base- 
excess  months.  He  said  that  the 
proposed  base-excess  plan,  coupled 
with  the  proposed  “dairy  farmer  for 
other  markets”  provision,  potentially 
builds  barriers  to  the  movement  of  milk. 
Gold  Star’s  unique  location  outside  the 
marketing  area  makes  it  vulnerable  to 
those  barriers,  he  said.  He  remarked  that 
the  fact  that  such  provisions  are  needed 
to  protect  year-round  supplies  from  pool 
riders  indicates  that  the  merger  is  too 
small. 

The  Record  Supports  a  Southeast 
Federal  Milk  Marketing  Order 

The  evidence  in  this  record  clearly 
indicates  the  need  to  merge  all  but  one 
of  the  separate  orders  in  this  proceeding 
into  a  “Southeast”  order  that  will 
encompass  all  of  the  existing  marketing 
areas  of  these  orders  as  well  as  the 
presently  unregulated  territory  specified 
at  the  outset  of  this  discussion.The  basis 
for  reaching  this  conclusion  is  threefold; 
(a)  There  is  a  clear  overlap  in  milk 
production  areas — not  between  every 
order  with  every  other  order,  but 
significant  enough  to  link  the  orders 
together;  (b)  there  is  a  clear  overlap  in 
the  distribution  of  packaged  fluid  milk 
products  by  handlers  regulated  under 
the  individual  orders;  and  (c)  there  is  an 
obvious  need  to  insure  marketing 
stability  for  all  producers  within  the 
proposed  marketing  area.  Since  there 
was  overwhelming  support  for  the 
merger  of  Orders  7,  93,  94,  96,  and 
former  Order  98,  and  a  clear  unanimity 
of  opinion  expressed  with  regard  to  the 
overlap  of  milk  production  and  sales  in 
those  areas,  this  discussion  will  focus 
primarily  on  the  need  to  combine 
Proposals  1,  2,  9,  and  13  to  form  one 
order  comprised  of  existing  orders  7,  93, 
94,  96,  and  108,  the  two  orders 
terminated  in  1993  (Orders  97  and  98), 
and  the  unregulated  territory  in  Georgia, 
Tennessee,  and  Arkansas. 

a.  Overlap  in  milk  production  areas. 
The  overlap  in  milk  production  areas 


among  two  or  more  orders  often  results 
in  producer  unrest  and  market 
instability  when  blend  prices  differ  to 
any  extent  between  the  orders.  This 
happens  because  producers  are 
generally  aware  of  the  prices  being 
received  by  their  neighbors  and  seek  to 
find  the  most  lucrative  market  for 
themselves.  Sometimes,  this  may  result 
in  a  producer  leaving  the  cooperative 
association  with  which  he  or  she  has 
been  associated  or  switching  from  one 
proprietary  handler  to  another.  It  may 
also  result  in  producers  entering  into 
business  relationships  with  handlers  of 
questionable  financial  stability,  which 
could  lead  to  the  problem  of  handler 
defaults  described  on  the  hearing 
record. 

The  difference  in  two  orders’  hlend 
prices  at  a  particular  location  may  be 
caused  by  a  variety  of  factors,  including 
order  provisions,  institutional  factors, 
and  the  location  of  surplus 
manufacturing  facilities,  as  well  as 
obvious  differences  in  class  prices. 

In  the  States  of  Louisiana, 

Mississippi,  Alabama,  and  Georgia,  the 
blend  prices  are  greatly  influenced  by 
the  presence  of  DI’s  butter-powder 
manufacturing  plant  at  Franklinton, 
Louisiana,  and  Mid-America  Dairymen 
Association’s  cheese  plant  at  Kentwood, 
Louisiana,  both  of  which  are  Order  94 
pool  plants  that  process  surplus  milk 
into  lower  valued  Class  III  and  III-A 
products.  The  influence  of  these  plants 
on  blend  prices  in  this  region  is  evident 
when  comparing  the  difference  in  Class 
I  utilization  between  Order  94  and  its 
neighbors;  Orders  7,  96,  and  93.  As  can 
be  seen  from  Table  2,  in  1991  the 
average  Class  I  utilization  for  Order  94 
was  69.7  percent,  compared  to  74.6 
percent  for  Order  7,  80.4  percent  for 
Order  96,  and  79.7  percent  for  Order  93. 
A  similar  comparison  of  the  utilization 
percentages  contained  in  Table  2  shows 
that  this  pattern  continued  in  1992  cmd 
during  the  first  seven  months  of  1993. 


Table  2.— Percent  Class  I  Utilization  of  Producer  Milk  by  Federal  Order,  1991-1993 


Order  7 

Order  93 

Order  94 

Order  96 

Order  97 

Order  98 

Order  99 

Order  108 

1991  . 

74.6 

79.7 

69.7 

80.4 

73.7 

80.2 

78.6 

73.3 

1992  . 

76.5 

76.9 

68.2 

78.9 

69.2 

80.8 

82.6 

63.9 

1993’  . 

80.4 

76.1 

59.1 

69.9 

59.8 

80.4 

87.4 

58.7 

’  January-July. 


The  extremely  high  utilization  of  the 
Paducah  market  (Order  99),  which 
increased  from  78.6  percent  in  1991  to 
87.4  percent  during  the  first  nine 
months  of  1993,  can  be  attributed  to  the 
fact  that  there  is  only  one  handler. 


Turner  Dairy,  with  a  pool  plant  under 
that  order  and  to  the  institutional 
changes  that  have  occurred  in  that 
market,  particularly  the  growth  of  a  non¬ 
member  milk  supply  and  a 
corresponding  reduction  in  cooperative 


association  milk.  Consequently,  the 
single  plant  operator  in  that  market  has 
an  incentive  to  keep  the  utilization  as 
high  as  possible  so  as  to  generate  a  high 
blend  price  for  its  non-member 
producers.  From  a  different  perspective. 
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it  means  keeping  any  reserve  supplies 
associated  with  the  plant.to  a  minimum. 
This  situation  Is  far  different  &x»m  a 
market  with  manufacturing  facilities, 
such  as  Order  94,  which  is  handling  a 
disproportionate  share  of  the  region’s 
reserve  supplies.  It  is  noteworthy  that  as 
the  Class  I  utilization  of  the  Paducah 


order  increased  by  19  points  from  1991 
t(f  1993,  the  Class  I  utilizations  of  the 
neighboring  Central  Arkansas  and 
Memphis  orders  dropped  by  14  points. 

The  differences  in  olend  prices 
resulting  from  these  utilizations  can  be 
seen  in  Table  3,  which  compares 
average  blend  prices  for  1991, 1992,  and 


the  first  7  months  of  1993.  With  respect 
to  Orders  97, 99,  and  108,  it  should  be 
noted  that  the  higher  Class  I  utilization 
for  the  Paducah  order  more  than  offset 
the  fact  that  its  Class  I  price  was  38 
cents  lower  than  the  Class  I  price  for 
Orders  108  and  97. 


Table  3.— Blend  Prices  by  Federal  Order,  1991-1993 


Order  7 

1  1 

Or(l©r93  • 

i 

Order  94 

Order  98  j 

1  Order  97 

Order  98  ] 

Order  99 

PrderlOS 

1991  . - . .  . 1 

1992  . . . . . . 

19932  . . - . - . 

1  S13.35’ 

1  14.64 1 

14.37’ 

S13.71  ’  1 
14.83’  i 
14.52'  ^ 

$13.51 

14.63 

1  14.05 

$13.84’ 
15.01’ 
14.32’ ; 

1  $12.88 

I  13.94 

i  13.31 

$12.75  I 
13.99 
14.03  ! 

_ 3 

$12.67 
14.02  i 
13.62 

1 _ 

$12.90 

13.86 

13.32 

’  Order  7  price  adjusted  to  southern  zone.  Order  93  price  adjusted  to  Zone  IV,  and  Order  96  price  attested  to  Zone  HI  to  be  comparaWe  to 
Order  94,  wtuch  is  reported  for  the  highest-priced,  southernmost  rone. 

2Januafy-Ju1y. 


The  blend  prices  sho  wn  in  Table  3  for 
Orders  7,  93,  and  96  were  adjusted  to 
the  highest-priced,  southernmost  zone, 
to  be  comparable  with  the  Order  94 
blend  price,  which  is  reported  in  that 
way.  The  lower  utilization  of  Order  94 
is  evidenced  by  its  blend  price,  which 
is  far  below  that  of  Order  93  on  the  east 
or  Order  96  on  the  west 

When  price  difrerences  are  related  to 
location,  there  may  be  adequate  grounds 
for  justifying  such  differences.  When 
they  occur  within  a  common  production 
area,  however,  they  cause  market 
instability.  Data  in  this  record  show 
many  common  production  areas  which 
are  subject  to  significantly  different 
blend  prices. 


Production  data  in  the  record  shows 
a  heavy  production  area  in  southern 
Mississippi  and  in  the  “Florida 
parishes”  of  Louisiana  north  of  New 
Orleans.  Milk  from  this  area  moves  to 
Orders  96,  94,  and  93.  The  record  also 
indicates  there  is  a  very  pronounced 
overlap  in  production  areas  between 
Orders  7  and  93  throughout  northern 
Georgia.  The  production  area  for  the 
Georgia  market  also  overlaps  the 
procurement  area  for  the  former 
Nashville  market  in  southeastern 
Tennessee.  In  addition,  the  counties 
throughout  central  Tennessee  provide  a 
significant  share  of  the  milk  supply  for 
Order  93  as  well  as  former  Order  98. 

Table  4  show's  the  number  of  coimties 
in  various  States  from  which  producer 


milk  was  supplied  to  various 
combinations  of  orders.  The  table 
shows,  for  example,  that  in  May  1993 
there  were  14  Arkansas  counties  from 
which  producer  milk  was  supphed  to 
Orders  97  and  108;  that  the  Memphis 
and  Paducah  orders  shared  a  common 
supply  area  in  four  Tennessee  counties, 
four  Kentucky  counties,  three  Arkansas 
counties,  and  four  counties  in  south 
central  Missouri;  and  that,  in  aggregate, 
the  production  area  for  Orders  93  and 
98  overlapped  in  38  counties  in  four 
different  States.  Order  combinations 
that  were  left  out  of  the  table — for 
example.  108/96 — had  no  production 
counties  in  common. 


Table  4.— Number  of  Counties  in  Designated  States  Providing  Milk  to  Specified  Federal  Order  Markets  in 

May  1993 


State 

97/108 

97/98 

97/99 

_ 1 

97/94 

108/94 

108/99 

7/93 

93«4 

94/96 

93/98 

7/98 

AQ 

14 

. 

3 

3 

3 

3 

MO  _  .  . . 

8 

4 

4 

5 

4 

• 

TN  _  .  . . 

1 

4 

2 

1 

26 

5 

KY  . . . .  ..._  . 

4 

2 

2 

MS  . . . . 

2 

20 

7 

ga . . . . . 

33 

6 

14 

AL  . . .  . . 

2 

4 

FL . . 

' 

1 

LA  . . . 

- 

1 

19 

TK  . 

1 

Total  . .  . . . . 

22 

1 

_ ^ 

13 

B 

7 

33 

25 

27 

38 

19 

lu  each  of  the  overlapping  production 
areas  referenced  above,  a  pricing 
disparity  problem  either  presently  exists 
or  potentially  could  exist  as  a  result  of 
the  difference  in  the  blend  prices 
prevailing  in  those  areas.  A  single 
merged  marketing  area  will  largely 
eliminate  this  problem,  but  it  will,  of 
course,  persist  to  some  extent  wherever 
the  merged  marketing  area  abuts  a 
neighboring  marketing  area  (i.e.,  the 


Texas  order,  the  Southwest  Plains  order, 
the  Louisville-Lexington-Evansville 
order,  the  Tennessee  Valley  order,  the 
Carolina  order,  and  the  Upper  Florida 
order). 

b.  Overlap  in  sales  distribution  areas. 
Market  instability  may  occur  w'hen 
handlers  in  one  marketing  area  have 
significant  distribution  in  another 
order’s  marketing  area.  Problems  may 
arise  l>ecause  of  Class  I  price 


misalignment  between  orders  resulting 
in  an  undue  price  advantage  for  a 
handler  in  another  market.  Problems 
also  arise  when  a  handler  in  one 
marketing  area  has  enough  sales  in 
another  order’s  marketing  area  to 
become  regulated  under  such  other 
order.  If  the  blend  prices  differ 
significantly  at  the  plant’s  location,  the 
handler  may  be  forced  to  pay  over-order 
charges  to  maintain  its  local  milk 
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supply,  which,  in  turn,  could  put  it  at 
a  competitive  disadvantage  vis-a-vis  its 
competitors  in  the  marketing  area  where 
it  is  located. 


Data  in  the  record  indicate  a 
significant  overlap  in  distribution  areas 
within  the  proposed  Southeast 
marketing  area. 


In  August  1993,  37.5  percent  of  the 
route  disposition  in  Order  108  came 
from  plants  regulated  under  Orders  7, 
49,  (Indiana),  99, 106,  and  126.  These 
sales  came  fiom  the  following  plants: 


Plant/Location 

Federal  order 

Fleming  Dairy,  Nashville,  Tenrressee . 

Heritage  Farms,  Murfreesboro,  Tennessee  . 

Gold  Star  Dairy,  Little  Rock,  Arkansas . 

Turner  Dairies,  Fulton,  Kentucky . 

Others  . 

7 

7 

126 

99 

106,  126,  49 

In  July  1993,  during  the  last  month  of  the  Memphis  order,  the  percentage  of  route  disposition  represented  by 
other  order  plants  was  30  percent  of  the  total  route  disposition  in  the  marketing  area.  These  sales  came  from  the 
following  plants: 


Plant/Location 


Fleming  Dairy,  Nashville,  Tennessee . 

Heritage  Farms,  Murfreesboro,  Tennessee 

Gold  Star  Dairy,  Little  Rock,  Arkansas . 

Turner  Dairies,  Fulton,  Kentucky . 

Avents  Dairy,  Oxford,  Mississippi . 

Borden,  Inc..  Little  Rock,  Arkansas . 

Others  . 


Federal  order 


98 

98  . 

126 

99 
94 
108 

106,  126,  49 


The  Paducah  market  also  has  an  extremely  high  ratio  of  Class  I  sales  represented  by  other  order  and  partially 
regulated  plants.  In  July  1993,  67  percent  of  the  Class  I  sales  in  the  Paducah  marketing  area  originated  from  other 
order  and  partially  regulated  plants.  These  sales  came  from  the  following  plants: 


Plant/Location 

Federal  order 

Fleming  Dairy,  Nashville,  Tennessee . 

Heritage  Farms,  Murfreesboro,  Tennessee  . 

Purity  Dairies,  Nashville,  Tennessee . 

Others  . 

. 

98 

98 

98 

32,  46,  49 

In  the  Georgia  marketing  area,  other  order  and  partially  regulated  distributing  plants  accounted  for  nearly  34  million 
pounds  of  Class  1  sales  in  August  1993.  These  sales,  which  represented  roughly  28  percent  of  the  total  Class  I  sales 
that  month,  came  from  the  following  plants: 


Baker  and  Sons  Dairy,  Inc.,  Birmingham,  AL 
Barber  Pure  Milk  Company,  Birmingham,  AL 

Barber  Pure  Milk  Company,  Mobile,  AL . . 

Dairy  Fresh  Corporation,  Cowarts,  AL  . 

Flav-O-Rich,  Inc.,  Montgomery,  AL . 

Meadow  Gold  Dairies,  Inc.,  Gadsden,  AL . 

Superbrand  Dairy  Products,  Montgomery,  AL 

Gold  Star  Dairy,  Inc.,  Little  Rock,  AR . 

Others  . 


Plant/Location 


Federal  order 


93 

93 

93 

93 

93 

93 

93 

126 


2,  5,  6,  11,  13,  49, 
131 


In  the  Alabama-West  Florida  market.  Class  I  sales  accounted  for  by  other  order  and  partially  regulated  plants  in 
August  1993  totaled  15.4  million  pounds  or  17  percent  of  total  Class  I  sales  that  month.  These  sales  came  from  the 
following  plants: 


Borden,  Inc.,  Macon,  Georgia 
Flav-O-Rich,  Inc.,  Atlanta,  GA 


Plant/Location 


7 

7 


Federal  order 
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Plant/Location 


Federal  order 


Fleming  Companies,  Inc.,  Nashville,  TN .  7 

Heritage  Farms  Dairy,  Murfreesboro,  TN . . .  7 

Flav-CFRich,  Irw.,  Atlanta,  GA . . .  7 

Kinnett  Dairies.  Inc.,  Columbus.  GA . . . . .  7 

Superbrand  Dairy  Products,  Inc.,  Greenville,  SC . : .  7 

Avenfs  Dairy,  Inc.,  Oxford,  MS . . .  94 

Barber  Pure  Milk  Company,  Tupelo,  MS  .  94 

Borden,  Inc.,  Jackson,  MS  .  94 

Turner  Dairies,  Fulton,  Kentucky .  99 

Gold  Star  Dairy,  Inc.,  Little  Rock,  AR .  126 

Others  .  11,46,49,131 


Class  I  sales  by  other  order  and  partially  regulated  distributing  plants  in  August  1993  accounted  for  12  million 
pounds  of  Class  I  sales  in  the  New  Orleans-Mississippi  marketing  area  or  roughly  22  percent  of  the  total  Class  I 
sales  that  month.  These  sales  came  from  the  following  plants: 


Plant/Location 


Federal  order 


Fleming  Companies,  Inc.,  Nashville,  TN  . i .  7 

Heritage  Farms  Dairy,  Irx:.,  Murfreesboro,  TN .  7 

Barber  Pure  Milk  Company,  Mobile,  AL .  93 

Brookshire  Dairy  Products  Co.,  Columbus,  MS  .  93 

Dairy  Fresh  Corporation,  Prichard,  AL .  93 

Flav-O-Rich,  Montgomery,  AL . . .  93 

Meadow  Gold  Dairies,  Inc.,  Huntsville,  AL . ; .  93 

Superbrand  Dairy  Products,  Montgomery,  AL  .  93 

Borden,  Inc.,  Lafayette,  Louisiana . .«. .  96 

Dairy  Fresh  of  LA,  Baker,  LA  .  96 

Kleinpeter  Farms  Dairy,  Baton  Rouge,  LA .  96 

Turner  Dairies,  Fulton,  Kentucky .  99 

Forest  Hill  Dairy,  Memphis,  TN  .  108 

Gold  Star  Dairy,  Inc.,  Little  Rock,  AR . ! .  126 

Others  .  13,49,139 


Finally,  in  August  1993,  other  order 
and  partially  regulated  distributing 
plants  accounted  for  16.3  million 
pounds  of  Class  I  sales  in  the  Greater 


Louisiana  marketing  area  or  roughly  40 
percent  of  the  total  Class  I  sales  that 
month.  These  sales  came  from  the 
following  plants: 


Plant/Location 


Federal  order 


Borden,  Inc.,  Baton  Rouge,  LA  .  94 

Borden,  Inc.,  Jackson,  MS  .  94 

Brown’s  Velvet  Dairy  Prod,  Inc.,  New  Orleans  . . .  94 

Dairy  Fresh  Corp.,  Hattiesburg,  MS  . . .  94 

Superbrand  Dairy  Products,  Inc.,  Hammond,  LA . . . . . . .  94 

Borden,  Inc.,  Conroe,  Texas  . ! . . .  126 

Borden,  Inc.,  Tyler,  Texas  .  126 

Gold  Star  Dairy,  Inc.,  Little  Rock,  AR . .  126 

Southwest  Dairy,  Tyler,  Texas  . . .  126 

Vandervoorts  Dairy,  Fort  Worth,  TX .  1 26 


The  Class  I  sales  data  discussed  above 
indicate  clearly  that  each  of  the  markets 
involved  in  this  proceeding  is  closely 
integrated  with  neighboring  Federal 
order  markets.  However,  it  still  leaves 
open  the  question  of  how  best  to 
combine  these  orders  because  sales  data 
alone  do  not  provide  sufficient  guidance 
to  answer  this  question. 


c.  Market  stability.  The  third  factor 
that  must  be  considered  in  determining 
the  appropriate  marketing  area  is  the 
need  to  insure  market  stability,  a  prime 
objective  of  the  Agricultural  Marketing 
Agreement  Act. 

The  record  testimony  paints  a  picture 
of  a  rapidly  evolving  industry.  The 
marketing  of  milk  products  continues  to 
change  with  ever-wider  distribution 


areas,  centralized  operations,  inter- 
handler  marketing  agreements,  two-way 
containers,  back-hauling  arrangements, 
plant  closings,  and  changes  in 
ownership,  among  others.  As  handlers 
widen  their  distribution  patterns,  blend 
prices  are  buffeted  by  the  changing 
Class  I  utilization  that  a  large  plant  can 
cause  in  a  marketwide  pool.  The 
shifting  of  a  plant  from  one  order  to 
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another  can,  and  does,  result  in 
handlers  being  placed  in  a  position 
where  they  can  no  longer  hold  on  to 
their  milk  supply.  Most  of  these  changes 
were  describe  in  the  record;  some  were 
not.  Official  notice  is  taken  of  the 
closing  of  Guth  Dairy  in  Lake  Cheurles, 
Louisiana;  Acadia  Dairy  in  Thibodaux, 
Louisiana;  and  Walker  Resources  in 
Metairie,  Louisiana;  and  the  minority 
financial  interest  acquired  by  Mid- 
America  Dairymen,  Inc.,  in  Southern 
Foods  Group  effective  February  17, 

1994. 

On  the  producer  side,  there  have  also 
been  significant  changes  in  marketing 
arrangements.  Producers  have  left  their 
cooperative  associations,  formed  new 
cooperative  associations,  and  merged 
existing  cooperatives.  Official  notice 
was  previously  taken  of  the  merger  of 
Gulf  Dairy  Cooperative  Association  and 
Mid-America  Dairymen,  Inc.,  effective 
March  1, 1994. 

The  record  evidence  in  this 
proceeding — specifically,  the  overlap  of 
procurement  and  sales  areas,  together 
with  the  need  for  stability  in  a  rapidly 
changing  marketing  environment — lead 
us  to  conclude  that  orderly  marketing 
will  best  be  served  by  a  market  that  is 
large  enough  to  equitably  share  the 
region’s  reserve  supplies,  to  provide 
regulatory  stability  for  the  plants  in  this 
area,  and  to  provide  producers  with  the 
freedom  to  market  their  milk  in 
whatever  manner  and  to  whomever  they 
wish. 

Although  there  are  many  instances  of 
plants  that  are  located  in  one  market, 
but  regulated  in  another  market,  there 
are  also  many  price  alignment  problems 
that  result  firom  these  situations.^  It  is 
best,  if  possible,  to  avoid  them.  The 
Gold  Star  plant  would  enjoy  a  more 
stable  marketing  environment  if  it  were 
located  in  the  Southeast  marketing  area, 
instead  of  the  Mid-South  marketing  area 
proposed  by  AMPI. 

Tne  larger  Southeast  market  will  give 
producers  in  the  Central  Arkansas  and 
former  Memphis  markets  more  choices 
in  marketing  their  milk.  At  present, 
there  are  a  limited  number  of 
distributing  plants  available  to 
producers  in  those  markets  and  those 
that  are  available  are  primarily  supplied 
by  AMPI.  Under  the  merged  order, 
however,  producers  will  have  a  choice 
of  many  different  handlers  and 
cooperatives  through  which  to  maiket 
their  milk.  With  a  uniform  set  of 


regulations  applicable  to  the  larger 
market,  it  will  be  easier  for  producers  to 
supply  different  handlers  at  different  . 
times  of  the  year  without  fear  of  being 
shut  out  of  the  market  because  of 
separate  base  and  excess  plans  that  are 
now,  or  have  in  the  |>ast,  been 
applicable  to  several  of  ^e  individual 
orders  involved  in  the  merger. 

As  indicated  in  the  record,  the 
Paducah  market  is.  for  all  intents  and 
purposes,  an  individual  handler  pool. 
Producers  that  are  fortunate  enough  to 
have  a  market  with  Turner  Dairies  enjoy 
extremely  high  blend  prices  and  a  stable 
marketing  environment.  Their 
neighbors,  on  the  other  hand,  who  are 
not  part  of  Turner  Dairies’  nonmember 
supply  but  instead  belong  to  cooperative 
associations  such  as  AMPI,  Mid-Am,  DI, 
or  ADCA,  must  move  their  milk  to 
whatever  market  is  available  to  them 
and,  according  to  the  testimony  of 
Turner  producers  who  have  compared 
milk  checks,  receive  less  money  for 
their  milk.  This  is  not  the  essence  of  a 
marketwide  pool:  to  preserve  a  market 
for  one  group  of  producers,  while  their 
neighbors,  who  l^lance  the  Class  I 
needs  of  the  maiket,  must  ship  their 
milk  hundreds  of  miles  away  and 
receive  lower  prices  for  it.  In  fact,  the 
fluid  market  and  the  reserve  market 
should  be  shared  equally  among  all 
producers  in  a  marketwide  pool. 

The  Paducah  market  is  not  equitably 
distributing  returns  to  producers 
supplying  that  market,  and  it  should  be 
considered  for  incorporation  within  a 
larger  market,  but  it  should  not  be 
incorporated  in  the  proposed  Southeast 
market.  An  analysis  of  Ae  Federal  order 
exhibits  entered  into  the  record 
indicates  that  in  August  1993  there  were 
11.5  million  pounds  of  milk  pooled 
under  Order  99,  of  which  88.4  percent 
were  Class  I.  Since  Turner  Dairies’ 
Fulton,  Kentucky,  plant  was  the  only 
pool  plant  that  month,  its  Class  I  sales 
were  approximately  10.2  million 
pounds  (i.e.,  .884  x  11.5).  The  exhibits 
also  show  that  there  were  2.0  million 
pounds  of  Class  I  sales  in  the  marketing 
area  from  the  Fulton  plant,  leaving 
about  8.2  million  which  were 
distributed  in  other  marketing  areas. 
Although  the  exact  distribution  of  these 
8.2  million  pounds  was  not  shown  in 
the  record,  it  is  known  from  the  exhibits 
that  there  was  distribution  from  this 
plant  into  the  Central  Arkansas, 
Memphis,  New  Orleans-Mississippi, 
and  Alabama-West  Florida  marketing 
areas.  If  this  pattern  of  distribution  were 
to  continue  under  the  proposed 
Southeast  order,  the  Fulton,  Kentucky, 
plant  would  become  regulated  under 
that  order. 


According  to  the  data  in  the  hearing 
record,  in  July  1993 — the  most  recent 
month  in  which  separate  data  for  the 
Nashville  market  was  available — 33 
percent  of  the  Class  I  sales  in  the 
Paducah  marketing  area  were  made  by 
Turner  Dairies,  Fulton,  Kentucky;  22 
percent  of  the  sales  were  made  by 
handlers  regulated  under  Order  32;  18 
percent  of  the  Class  I  sales  were  made 
by  Nashville  area  plants;  and  the 
remaining  27  percent  of  Class  I  sales 
were  made  by  plants  that  were  regulated 
under  Orders  46  or  49  (Indiana),  or  by 
handlers  that  were  partially  regulated  or 
unregulated.  With  this  distribution 
pattern,  the  Paducah  marketing  area 
may  fit  more  appropriately  with  one  of 
these  other  orders  than  it  does  with  the 
proposed  Southeast  marketing  area. 

The  Memphis  market  in  July  1993,  its 
last  month  of  operation,  resembled  the 
Paducah  market  in  having  only  Turner 
Dairies  plants.  In  addition  to  its 
Memphis  plant.  Turner  Dairies  also 
operated  a  plant  at  Covington, 

Tennessee,  36  miles  northeast  of 
Memphis.  Unlike  the  Paducah  market,  a 
majority  of  the  other  order  sales  in  the 
Memphis  market  is  from  handlers  that 
would  be  regulated  under  the  proposed 
Southeast  order.  Also,  there  is  a 
significant  overlap  in  procurement  areas 
between  the  Memphis  order  and  the 
Central  Arkansas  and  New  Orleans- 
Mississippi  orders.  There  is  clearly 
sufficient  evidence  in  the  record  to 
warrant  regulation  of  the  Memphis  area 
as  part  of  the  Southeast  marketing  area. 

In  August  1993,  the  Central  Arkansas 
market  had  four  fully  regulated 
distributing  plants:  the  Borden,  Inc., 
plant  in  Little  Rock;  the  Forest  Hill 
Dairy  Plant  (i.e..  Turner  Dairies)  that 
was  regulated  under  the  Memphis  order 
in  July  1993;  Coleman  Dairy,  Inc.,  in 
Little  Rock;  and  Humphrey’s  Dairy  in 
Hot  Springs,  55  miles  southwest  of 
Little  Rock. 

Before  it  shifted  to  the  Texas  order  in 
January  1993,  the  Gold  Star  plant  also 
was  regulated  under  the  Central 
Arkansas  order.  During  December,  its 
last  month  under  Order  108,  there  were 
49.1  million  pounds  of  producer  milk 
pooled  under  that  order;  in  January  the 
pounds  of  producer  milk  dropped  to 
24.9  million  poimds.  There  was  a 
similar  drop  in  Class  I  producer  milk, 
from  30.2  million  pounds  in  December 
1992  to  15.4  million  pounds  in  January 
1993. 

In  August  1993,  there  were  38.4 
million  pounds  of  producer  milk  pooled 
under  the  Central  Arkansas  order, 
including  the  producer  milk  of  Forest 
Hill  Dairy  (i.e..  Turner  Dairies),  which 
had  been  pooled  under  Order  97. 
Combining  this  amount  with  the  11.5 


3  Official  notice  U  taken  of  the  suspension  of 
certain  provisions  of  the  Greater  Louisiana  order 
effective  November  1, 1993,  (58  FR  63031)  to  keep 
a  Lake  Charles,  Louisiana,  plant  from  becoming 
regulated  under  the  Texas  order,  under  which  the 
plant  would  have  experienced  a  sharp  reduction  in 
its  blend  price. 
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million  pounds  of  producer  milk  pooled 
under  the  Paducah  market  that  month 
yields  a  combined  total  of 
approximately  50  million  pounds, 
which  would  have  made  it  one  of  the 
smallest  Federal  order  markets  that 
month. 

The  point  of  this  comparison  is  to 
show  that,  if  the  AMPI  proposal  had 
been  adopted,  it  would  have  created  a 
market  that  would  not  have  provided 
the  marketing  stability  that  is  needed  in 
this  area.  In  fact,  it  is  very  likely  that  the 
proposed  Mid-South  market  would  have 
been  the  subject  of  another  lengthy 
merger  proceeding  within  the  near 
future. 

The  Southeast  marketing  area  adopted 
in  this  decision  encompasses  all  of  the 
areas  involved  in  this  proceeding,  with 
the  exception  of  the  Kentucky  portion  of 
the  former  Nashville,  Tennessee,  order, 
the  Texas  counties  of  Cass  and  Bowie, 
the  Missouri  coimty  of  Dunklin,  and  the 
Paducah  marketing  area.  This  excluded 
area  (other  than  the  already  discussed 
Paducah  area),  and  the  previously 
unregulated  area  in  Tennessee, 

Missouri,  Georgia,  Arkansas,  and  Texas 
that  has  been  included,  are  discussed 
below. 

Kentucky  Portion  of  Former  Nashville 
Marketing  Area 

The  Kentucky  counties  of  Allen, 
Barren,  Metcalf,  Monroe,  Simpson,  and 
Warren,  and  the  Fort  Campbell  military 
reservation  should  not  be  included  in 
the  Southeast  marketing  area. 

Proponents  of  Proposal  No.  1 
indicated  that  they  had  included  these 
counties  in  their  proposal  because  they 
had  been  in  the  previously  regulated 
Nashville  marketing  area. 

There  are  no  plants  in  these  counties, 
except  the  Glasgow  Cheese  Plant, 
which,  according  to  the  record,  is  not 
capable  of  supplying  the  market  because 
it  does  not  have  a  Grade  A  receiving 
facility. 

These  counties  are  surrounded  on 
three  sides  by  the  Louisville-Lexington- 
Evansville  order.  There  are  no 
distributing  plants  in  these  counties, 
and  there  are  no  significant  population 
centers,  other  than  Bowling  Green 
(population:  42,017)  and  Fort  Campbell. 
According  to  the  witness  for  Fleming 
Dairy  in  Nashville,  there  are  no 
significant  sales  in  these  counties  from 
Nashville  distributing  plants. 

In  view  of  their  northernmost  location 
and  their  proximity  to  the  Order  46 
marketing  area,  the  Fort  Campbell 
Military  Reservation  and  the  six 
Kentucky  counties  that  were  part  of  the 
Nashville  marketing  area  should  not  be 
included  in  the  Southeast  marketing 
area,  but  instead  should  be  left 


unregulated  at  this  time.  There  are  no 
plants  that  would  be  unregulated  by 
their  exclusion  from  the  marketing  area. 

The  Georgia  County  of  Rabun 

This  county,  in  the  extreme  northeast 
pmrtion  of  the  State  of  Georgia  within 
the  Chattahoochee  National  Forest,  is 
surrounded  on  the  west  and  south  by 
the  Georgia  marketing  area  and  on  the 
east  and  north  by  the  Carolina 
marketing  area.  There  are  no  milk  plants 
located  within  the  county  and  no 
change  in  the  regulatory  status  of  any 
plant  would  occur  as  a  result  of  its 
inclusion  in  the  Southeast  marketing 
area.  It  should  be  included  in  the 
marketing  area  for  administrative 
convenience. 

The  Tennessee  Counties  of  Van  Buren, 
Bledsoe,  Grundy,  Franklin,  Lincoln,  and 
Moore 

These  previously  unregulated 
counties  are  located  between  the 
Tennessee  Valley  marketing  area  on  the 
east,  the  terminated  Nashville  marketing 
area  on  the  west,  and  the  Alabama-West 
Florida  marketing  area  on  the  south. 

This  is  a  sparsely  populated  area  from 
which  milk  is  produced  for  the 
Nashville  and  Alabama-West  Florida 
markets.  There  aremo  milk  plants  in 
these  counties  and  no  now-unregulated 
plants  outside  of  these  counties  would 
be  regulated  by  the  inclusion  of  these 
counties  in  the  marketing  area.  This  area 
should  also  be  included  in  the  proposed 
marketing  area. 

The  Tennessee  Counties  of  Henry, 
Carroll,  Benton,  Decatur,  Henderson, 
Chester,  and  McNairy 

These  seven  counties,  bordered  on  all 
sides  by  the  proposed  Southeast 
marketing  area,  should  also  be  part  of 
the  marketing  area.  There  are  no  milk 
plants  in  this  area,  nor  are  there  any 
plants  that  would  become  regulated  as 
a  result  of  their  addition  to  the 
marketing  area.  Since  they  would  be 
bordered  on  all  sides  by  other  parts  of 
the  marketing  area,  no  useful  purpose 
would  be  served  in  leaving  them  out  of 
the  marketing  area. 

The  Unregulated  Arkansas  Counties 

These  counties,  which  were  proposed 
by  AMPI  for  inclusion  in  the  Mid-South 
marketing  area,  should  be  included  in 
the  Southeast  marketing  area.  There  are 
no  distributing  plants  in  these  counties, 
and  no  new  plants  will  become 
regulated  as  a  result  of  the  inclusion  of 
these  counties  in  the  marketing  area. 


The  Unregulated  Texas  Coimties  of 
Bowie  and  Cass 

The  Texas  counties  of  Bowie  and  Cass 
should  not  be  included  in  the  Southeast 
marketing  area.  The  apparent  reason  for 
including  these  counties  in  the 
proposed  Mid-South  marketing  was  for 
administrative  convenience  since  these 
two  unregulated  Texas  counties  would 
have  been  surrounded  by  regulated  cirea 
This  is  a  good  reason  to  include  these 
two  counties  but  they  may,  in  fact,  be 
more  closely  associated  with  the  Texas 
market.  Ratber  than  introduce  the  State 
of  Texas  into  the  Southeast  marketing 
area  for  the  sake  of  two  counties  that  do 
not  include  any  distributing  plants,  the 
counties  of  Bowie  and  Cass  should  be 
left  unregulated  for  possible  inclusion 
in  the  Texas  marketing  area  when  the 
opportunity  presents  itself. 

Similarly,  since  the  Paducah 
marketing  area  has  not  been  included  in 
the  Southeast  marketing  area,  there  is  no 
point  in  adding  one  Missouri  county  to 
the  marketing  area  for  the  sake  of  map¬ 
drawing  convenience.  Therefore, 

Dunklin  County,  Missouri,  should  not 
be  part  of  the  Southeast  marketing  area. 

2(a).  Milk  to  be  Priced  and  Pooled 

It  is  necessary  to  designate  what  milk 
and  which  persons  would  be  subject  to 
the  merged  order.  This  is  accomplished 
by  providing  definitions  to  describe  the 
persons,  plants,  and  milk  to  which  the 
applicable  provisions  of  the  order  relate.  . 

The  definitions  included  in  the  order 
serve  to  identify  the  specific  types  of 
milk  and  milk  products  to  be  subject  to 
regulation  and  the  persons  and  facilities 
involved  with  the  handling  of  such  milk 
and  milk  products.  Definitions  relating 
to  handling  and  facilities  are  “route 
disposition,”  “plant,”  “distributing 
plant,”  “supply  plant,”  “pool  plant,” 
and  “nonpool  plant.”  Definitions  of 
persons  include  “handler,”  “producer- 
handler,”  “producer,”  and  “cooperative 
association.”  Definitions  relating  to  milk 
and  milk  products  include  “producer 
milk,”  “other  source  milk,”  “fluid  milk 
product,”  “fluid  cream  product,”  “filled 
milk,”  and  “product  prices.” 

Several  of  these  definitions  were  of 
particular  issue  at  the  hearing:  i.e., 

“route  disposition,”  “pool  plant,” 
“producer-handler,”  and  “producer.” 

All  of  the  remaining  definitions  are 
patterned  after  those  contained  in  one  or 
more  of  the  orders  involved  in  this 
proceeding.  Official  notice  of  the  final 
decisions  setting  forth  the  need  and 
basis  of  such  provisions  was  taken  at  the 
hearing.  A  discussion  of  those 
definitions  that  were  of  particular  issue 
at  the  hearing,  as  well  as  those  that 
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involve  substantive  modifications,  is  set 
forth  below. 

Route  Disposition;  §  1007.3 

The  route  disposition  definition  sets 
forth  the  type  of  deliveries  that  are 
considered  in  determining  whether  a 
distributing  plant  qualifies  for  pooling 
under  the  order. 

As  proposed  in  Proposal  No.  1,  route 
disposition  means  any  delivery  to  a 
retail  or  wholesale  outlet  (except  to  a 
plant)  either  direct  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor  or 
vending  machine)  of  a  fluid  milk 
product  classified  as  Class  1  milk.  This 
definition  should  be  modified  slightly  to 
include,  for  the  limited  purpose  of 
determining  pool  plant  qualification, 
packaged  fluid  milk  products  that  are 
transferred  fi’om  a  plant  with  route 
disposition  in  the  marketing  area  to  a 
distributing  plant  if  such  transfers  are 
classified  as  Class  I  milk. 

This  language,  which  is  also  included 
in  the  Eastern  Colorado  Federal  milk 
order  (See  §  1137.3)  is  necessary  to 
preclude  a  plant  from  becoming 
partially  regulated  because  it  ships 
significant  quantities  of  packaged  fluid 
milk  products  to  another  distributing 
plant,  which  then  distributes  those  fluid 
milk  products  to  retail  and  wholesale 
outlets.  This  precise  situation  has 
occurred  in  the  neighboring  Southwest 
Plains  order,  where  a  previously  fully 
regulated  plant  failed  to  qualify  as  a 
pool  plant  because  it  shipped  more  than 
50  percent  of  its  packaged  fluid  milk 
products  to  a  distributing  plant  which  it 
operated  in  another  city.^  As  a  partially 
regulated  plant  with  a  Class  I  utilization 
higher  than  the  market  average,  the 
handler  was  in  a  position  to  pay  its 
producers  a  price  in  excess  of  the 
order’s  blend  price.  In  addition,  during 
one  month  AMPI  was  required  to 
depool  milk  that  it  had  diverted  ft'om 
the  plant  in  order  to  insure  that  the 
plant  qualified  as  a  pool  plant.  This 
resulted  in  financial  loss  to  the 
cooperative. 

To  prevent  this  situation  from 
occurring  in  the  Southeast  marketing 
area,  the  route  disposition  definition 
should  include,  for  the  limited  purpose 
of  determining  pool  plant  qualification, 
packaged  fluid  milk  products  that  are 
transferred  from  a  plant  with  route 
disposition  in  the  marketing  area  to  a 
distributing  plant  if  such  transfers  are 
classified  as  Class  I  milk. 

As  a  general  application  of  the  order, 
packaged  fluid  milk  products  that  are 


Ofricial  notice  is  taken  of  the  suspension  of 
certain  provisions  of  the  Southwest  Plains  order 
effective  February  1,  1994  (59  FR  11180). 


transferred  from  one  handler  to  another 
will  be  treated  as  an  interhandler 
transfer.  Thus,  each  transaction  should 
be  properly  identified  and  specifically 
reported  as  such  to  the  market 
administrator.  This  will  facilitate 
orderly  operations  and  avoids 
ambiguous  or  dual  reports. 

The  modified  route  disposition 
definition  adopted  herein  will  not 
change  this  treatment.  It  merely 
provides  that  such  transfers,  which  are 
classified  as  Class  I  and  emanate  ft-om 
a  plant  with  route  disposition  in  the 
marketing  area,  shall  b&considered  as 
route  disposition  from  the  transferor 
plant,  rather  than  the  transferee  plant, 
for  the  single  purpose  of  qualifying  the 
transferor  plant  as  a  pool  distributing 
plant  under  §  1007.7(a). 

Plant:  §  1007.4' 

A  plant  definition  should  be  included 
in  the  merged  order  to  remove  any 
uncertainty  with  respect  to  what 
constitutes  a  plant  and  what  constitutes 
a  reload  point. 

The  cooperative  coalition’s  proposed 
plant  definition  is  identical  to  the 
definition  now  found  in  Order  93.  Order 
96  contains  a  slightly  different  plant 
definition,  while  Orders  7,  94,  and  108 
do  not  define  this  term. 

The  cooperatives’  proposed  definition 
should  be  adopted  for  the  merged  order. 
The  proposal  defines  plant  as  the  land, 
buildings,  facilities,  and  equipment 
constituting  a  single  operating  unit  or 
establishment  at  which  milk  or  milk 
products,  including  filled  milk,  are 
received,  processed,  or  packaged. 
Separate  facilities  without  stationary 
storage  tanks  that  are  used  only  as  a 
reload  point  for  transferring  bulk  milk 
firom  one  tank  truck  to  another  or 
separate  facilities  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  for  route 
disposition  would  not  be  a  plant  under 
this  definition. 

There  was  no  opposition  to  this 
proposal  at  the  hearing  or  in  the  briefs 
that  v/ere  filed.  This  definition  is  widely 
used  in  other  Federal  orders  and  is 
familiar  to  the  industry.  It  should  be 
included  in  the  merged  order. 

Pool  Plants:  §  1007.7 

Essential  to  the  operation  of  a 
marketwide  pool  is  the  establishment  of 
minimum  performance  standards  to 
distinguish  between  those  plants 
substantially  engaged  in  serving  the 
fluid  needs  of  the  regulated  market  and 
those  plants  that  do  not  serve  the  market 
in  a  way  or  to  a  degree  that  warrants 
their  sharing  in  the  Class  I  utilization  of 
the  market.  The  pooling  standards  that 
are  contained  in  the  attached  order 


would  carry  out  this  concept  under 
present  marketing  conditions. 

Distributing  Plants:  §  1007.7(a) 

To  be  pooled  under  the  merged  order, 
a  distributing  plant’s  total  route 
disposition  each  month  must  be  equal  to 
50  percent  or  more  of  the  fluid  milk 
products  physically  received  at  the 
plant  or  diverted  from  the  plant  during 
the  month.  In  addition,  the  plant’s  daily 
average  route  disposition  in  the 
marketing  area  must  be  equal  to  at  least 
1,500  pounds  per  day  or  10  percent  of 
the  plant’s  receipts  of  fluid  milk 
products,  except  filled  milk,  physically  * 
received  at  the  plant  or  diverted  from  it 
during  the  month. 

Citing  an  expected  Class  I  utilization 
under  the  merged  order  that  is  likely  to 
exceed  68  percent  during  all  months  of 
the  year,  the  cooperative  coalition 
proposed  a  total  route  disposition 
requirement  of  50  percent  each  month 
of  the  year  and  an  in-area  route 
disposition  requirement  of  10  percent. 
These  requirements  are  similar  to  those 
of  the  five  existing  markets,  except  for 
the  Georgia  market,  which  has  a  15 
percent  in-area  requirement.  These 
standards  are  reasonable  and  should  be 
adopted  for  the  merged  order. 

Lock-In  Provision:  §  1007.7(f)(2) 

With  a  10  percent  in-area  route 
disposition  requirement,  it  is  possible 
that  a  distributing  plant  may  meet  the 
pooling  standards  of  more  than  one 
order.  A  question  then  arises  concerning 
under  which  order  the  plant  should  be 
regulated.  Under  Proposal  No.  1 ,  a 
distributing  plant  that  met  the  order’s 
pooling  standards  would  be  regulated 
under  the  Southeast  order  if  the  plant  is 
located  in  the  Southeast  marketing  area. 
This  is  a  sensible  provision  to  have  in 
this  area  and  should  be  adopted.  The 
lock-in  is  accomplished  by  not 
excluding  within  §  1007.7(f)(2)  a  plant 
located  in  the  marketing  area  that  would 
otherwise  be  regulated  under  another 
order  by  virtue  of  the  fact  that  it  had 
greater  sales  in  such  other  marketing 
area. 

Testifying  in  support  of  the  lock-in 
provision,  the  spokesman  for  the 
cooperative  coalition  stated  that  this 
provision  differs  slightly  from  the 
traditional  Federal  order  method  of 
determining  where  a  distributing  plant 
should  be  regulated  when  the  plant 
qualifies  for  pooling  under  more  than 
one  order.  He  explained  that  the 
traditional  method  provides  that  a  plant 
should  be  pooled  under  the  order  in 
which  it  has  the  most  sales.  The 
principle  behind  that  rule,  he  added, 
was  to  insure  that  all  handlers  having 
sales  in  an  order  area  were  subject  to  the 
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.<;ame  price  and  other  regtilatory 
provisions  as  their  competition. 

The  coalition’s  witness  stated  that 
with  the  advent  of  processing  plants 
with  sales  distribution  over  wide 
geographic  areas,  the  traditional  method 
of  pooling  distributing  plants  is 
outdated.  He  said  that  another,  and 
equally  important,  reason  for  adopting  a 
lock-in  provision  is  to  minimize  any 
inequities  which  may  occur  between 
producers  located  within  the  same 
geographic  supply  area.  These 
inequities  are  created  when  a 
distributing  plant  is  located  within  one 
marketing  area,  obtains  its  milk  supply 
within  that  marketing  area,  Imt  is 
regulated  by  another  Federal  order. 

The  witness  referred  to  an  exhibit 
which  compared  blend  prices  under  the 
Greater  Louisiana  and  the  adjacent 
Texas  orders.  He  noted  that  the  Greater 
Louisiana  order  blend  prices,  f.o.b.  Lake 
Charles  and  Shreveport,  Louisiana,  have 
been  substantially  eibove  the  Texas  order 
prices  at  similar  locations.  He  said  that 
the  73  to  77  cents  per  hundredweight 
average  difference  in  blend  prices 
between  the  two  orders,  considering  the 
overlap  of  supply  for  both  plants,  would 
create  unstable  disruptive 
marketing  conditions  in  the  proposed 
merged  order  supply  area  and  that  these 
differences  in  producer  pay  prices 
would  create  difficulties  in  maintaining 
sales  and  attracting  adequate  supplies  of 
milk  for  handlers  under  the  merged 
order. 

In  its  brief.  Southern  Foods  Group 
urged  the  Secretary  to  reject  any  lock-in 
provisions,  arguing  that  it  was 
philosophically  opposed  to  a  lock-in 
provision,  unless  the  provdsion  is 
designed  to  avoid  switching  the 
regulation  of  a  plant  from  One  market  to 
another  on  a  frequent  basis.  It  stated  that 
“in  general,  a  plant  should  be  regulated 
where  it  has  a  plurahty  of  its  milk 
distribution  since  that  is  where  it  is 
competing  the  most  against  other 
regulated  handlers.”  The  brief  also 
stated  that  the  problem  experienced  by 
Guth  Dairy.  Lake  Qiarles,  Louisiana 
(See  footnote  No.  3),  is  irrelevant 
because  that  plant  has  gone  out  of 
business.  Finally,  focusing  on  Gold  Star 
Dairy  in  Little  Rock.  SFG  argued  that,  if 
that  plant  has  greater  sales  in  the  Texas 
marketing  area  than  in  the  Southeast 
marketing  area,  it  should  be  regulated 
under  the  Texas  order. 

The  question  of  where  to  regulate  a 
plant  that  meets  the  standards  of  more 
than  one  order  may  actually  depend 
upon  the  circumstances  involved.  While 
SFG  holds  that  the  plant  should  be 
regulated  in  the  market  in  which  it 
mostly  competes  for  sales,  problems  that 
have  surfaced  in  the  past  year  in  the 


Greater  Louisiana.  Tennessee  Valley, 
and  Louisville-Lexingtcai-Evansville 
orders  would  indictee  that  a  handler's 
procurement  area  may  be  mcH'e 
important  than  its  distribution  area  in 
determining  where  the  plant  should  be 
regulated. 

Given  proper  Class  I  price  alignment 
between  two  wders  (i.e,  the  same  Class 
I  price  at  a  given  location  regardless  of 
which  order  a  plant  is  regulated  under), 
a  plant  which  naeets  the  pooling 
standards  of  mcne  than  one  order  will  be 
in  a  better  position  to  procure  a  milk 
supply  by  being  regulated  in  the 
marketing  area  in  which  it  is  located 
unless  it  is  shipping  milk  into  a  market 
which  is  generating  a  higher  blend  price 
at  the  plant’s  location.  Even  with  the 
higher  blend  price  under  the  other 
order,  however,  it  may  still  not  be 
appropriate  to  regulate  the  plant  under 
the  higher-jwiced  market  if,  in  doing  so, 
it  causes  disorderly  marketing 
conditions  in  the  market  where  the 
plant  is  located. 

With  the  exception  of  the  Upper 
Florida  market,  the  Southeast  marketing 
area  is  surrounded  by  markets  with 
equal  or  lower  prices.  In  addition,  it  is 
expected  that  the  Class  I  utilization  of 
the  Southeast  market  will  exceed  the 
utilization  of  these  surrounding  markets 
with  the  exception  of  the  Upper  Flqrida 
market.  Consequently,  the  blend  price  at 
any  location  within  the  Southeast 
marketing  area  is  likely  to  be  higher 
than  the  blend  price  at  that  location 
under  cuay  of  the  surrounding  orders. 

As  indicated,  the  sole  exception  to 
this  statement  is  in  southern  Georgia  or 
southern  Alabama,  where  there  are  no 
plants  at  the  present  time  that  would 
qualify  for  pool  status  in  the  Upper 
Florida  market.  In  view  of  this,  the  lock- 
in  provision  proposed  for  the  Southeast 
market  is  a  prudent  measure  that  will 
avoid  the  disorderly  marketing 
conditions  that  residt  when  a  plant 
becomes  regulated  in  a  lower  blend 
price  maiket  or  switches  back  and  forth 
between  two  orders. 

Under  the  proposed  Southeast  order, 
a  plant  that  qualifies  as  a  pool 
distributing  plant  and  which  is  located 
within  the  marketing  area  will  be 
regulated  under  this  order  even  if  it  has 
greater  sales  in  another  order’s 
marketing  area.  The  adjacent  Texas. 
Southwest  Plains,  Paducah,  Louisville- 
Lexington-Evansville,  and  Upper 
Florida  orders  contain  provisions 
(§§  1126.7(0(4),  1106.7(f)(2). 
1099.7(cM3).  1046.7(e)(3).  and 
1006.7(d)(3),  respectively)  that  will 
conform  to  this  provision  by  yielding 
regulation  of  the  plant  to  the  Southeast 
order.  However.  §§  1005.7(d)(3)  and 
1011.7(dM3)  of  the  Carolina  and 


Tennessee  Valley  (miers,  respectively, 
do  not  contain  this  type  of  provision, 
setting  up  a  potential  conflict  witli 
§  1007.7(f)(3),  which  will  only  release  a 
plant  that  has  more  sales  in  another 
marketing  area  if  the  plant  is  not  located 
in  the  Southeast  marketirtg  area. 

At  the  present  time,  there  is  no 
distributing  plant  in  the  Southeast 
marketing  area  that  has,  or  is  likely  to 
have,  more  sales  in  the  Carolina  or 
Tennessee  Valley  marketing  areas  than 
in  the  Southeast  marketing  area.  Should 
this  situation  change,  however,  and  a 
pl^t  located  in  the  Southeast  marketing 
area  does  develop  more  route 
disposition  under  Order  5  or  11  than 
under  Order  7.  the  plant  should  remain 
regulated  under  Order  7 
notwithstaiiding  the  provisions  of 
Orders  5  and  11. 

The  Southeast  ordw  should  also 
contain  a  provision  releasing  a  plant 
from  regulation  if  the  other  order 
contains  a  provdsiem  that  requires 
regulatitwa  of  the  plant  because  of  its 
location  within  that  order’s  marketing 
area.  For  example,  the  Louisville- 
Lexington-Evansville  order,  in 
§  1046.7(e)(2)(ii),  requires  regulation  of  a 
distributing  plant  if  the  plant  meets  the 
pooling  standards  of  §  1046.7(a),  is 
located  in  the  marketing  area,  and  is 
subject  to  a  Class  1  price  under  Order  46 
that  is  not  less  than  the  Class  I  price 
under  another  order  in  which  it  also 
qualifies  as  a  pool  plant  and  in  which 
marketing  area  it  has  more  route 
disposition.  Accordingly,  a  paragraph  is 
included  in  the  proposed  Southeast 
order.  §  1007.7(e)(4),  which  recognizes 
the  jurisdiction  of  Order  46  to  regulate 
such  a  plant. 

Multiple  Order  Pooling 

At  the  hearing.  Gold  Star  suggested 
another  way  of  handling  a  plant  with 
sales  in  more  than  one  maiket.  It 
suggested  prwating  the  plant’s  sales 
among  the  markets  in  which  it  qualifies 
for  pooling  and  has  at  least  25  percent 
of  its  sales.  Producers  supplying  the 
plant  would  receive  a  weighted  average 
price  based  upon  the  blend  prices  of  the 
various  mark^s  in  which  the  plant  so 
qualifies. 

This  proposal  should  not  be  adopted. 
It  w'ould  result  in  paying  producers 
different  prices  in  a  common  supply 
area — one  of  the  problems  cited  for 
merging  these  orders — and  it  w'ould  be 
cumbersome  to  administer.  With  this 
merger  and  perhaps  others  to  follow,  the 
regulatory  problems  experienced  with 
large  plants  distributing  over  wide  areas 
should  be  significantly  diminished. 
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Unit  Pooling:  §  1007.7(d) 

Barber  Pure  Milk  Company  (Barber) 
and  Dairy  Fresh  Corporation  (Dairy 
Fresh)  proposed  the  “unit  pooling”  of  a 
distributing  plant  and  one  or  more  other 
plants.  Under  their  proposal,  a  unit 
consisting  of  one  distributing  plant  and 
one  or  more  additional  plants  of  a 
handler  at  which  Class  I  and/or  Class  II 
products  only  are  processed  and 
packaged  would  be  considered  as  one 
plant  for  the  purpose  of  meeting  the 
pool  distributing  plant  requirements  if 
all  of  the  plants  in  the  unit  were  located 
within  the  marketing  area,  and  if,  prior 
to  the  first  of  the  month,  the  handler 
operating  such  plants  filed  a  written 
request  for  unit  pooling  with  the  market 
administrator.  The  proposal  would 
permit  only  one  unit  per  handler, 
require  that  all  plants  in  a  unit  be 
located  in  the  marketing  area  rand 
exclude  plants  producing  frozen 
desserts  from  being  part  of  a  unit. 

Barber’s  spokesman  testified  that 
Barber  Pure  Milk  Company  operates  two 
non-pool  plants  that  process  and 
package  Class  II  products,  one  located  in 
Montgomery,  Alabama,  and  the  other 
located  in  Oxford,  Alabama.  The 
Montgomery  plant  processes  dessert  and 
ice  cream  mix  and  buttermilk  for  baking 
emd  currently  receives  about  700,000 
pounds  of  milk  from  producers  per 
month.  The  Oxford  plant  processes  and 
packages  cottage  cheese,  sour  cream, 
and  sour  cream  dip  and  receives  about 
400,000  pounds  of  milk  from  producers 
each  month. 

The  witness  stated  that,  up  until  early 
1992,  Barber  operated  four  plants  on  the 
Alabama- West  Florida  order,  located  at 
Birmingham,  Mobile,  Montgomery,  and 
Oxford,  Alabama,  which  is  60  miles  east 
of  Birmingham.  Each  of  the  four  plants 
engaged  in  the  manufacture  of  Class  II 
products  in  varying  degrees.  He  said 
that,  for  efficiency  purposes,  the  Class  I 
1  processing  and  packaging  at  the 

Montgomery  and  Oxford  plants  was 
moved  to  the  Birmingham  and  Mobile 
:  plants,  while  the  Class  II  processing  and 

^  packaging  at  the  Birmingham  and 
I  Mobile  plants  was  moved  to  the 
Montgomery  and  Oxford  plants. 

[  The  Barber  witness  stated  that  to 

accommodate  this  economical 
i  specialization  of  plant  operations,  and 
not  create  any  chaos  in  the  marketplace, 
it  was  necessary  to  make  some  changes 
*  in  the  order.  If  the  unit  pooling  proposal 
is  not  adopted,  he  said,  it  will  become 
necessary  to  incur  unnecessary  costs  of 
j  moving  milk  to  pool  distributing  plants, 

I  unloading  the  milk,  reloading  the  milk, 
and  transporting  it  back  to  the  Class  II 
specialty  plants.  He  noted  that  the 
diversion  provisions  will  accommodate 


the  movement  of  some  of  the  needed 
milk  directly  from  the  farm  to  the  Class 
II  plants,  but  not  all  of  the  milk 
required. 

The  Barber  witness  testified  that  the 
milk  supply  for  the  Oxford  plant  comes 
from  six  producers  located  in  the 
Alabama  counties  of  Calhoun,  Etowah, 
and  Talladega  who  produce 
approximately  500,000  pormds  of  milk 
per  month  or  about  80  percent  of  the 
plant’s  requirements.  He  said  that 
without  the  unit  pooling  provision, 
about  two-thirds  of  this  milk  could  be 
diverted  to  the  Oxford  plant,  but  the 
remaining  third  would  have  to  be 
delivered  to  the  Birmingham  pool  plant, 
unloaded  at  the  plant,  reloaded,  and 
hauled  the  60  miles  back  to  Oxford.  The 
additional  cost  involved  in  this,  he 
estimated,  was  approximately  47  cents 
per  hundredweight  or  $225  per  load. 

This  witness  also  testified  that  milk  to 
supply  the  Montgomery  plant  of 
approximately  700,000  pounds  per 
month  is  located  in  northern  Alabama 
and  Tennessee  and  must  be  transported 
through  the  city  of  Birmingham  on  its 
way  to  Montgomery.  There  is  no 
additional  hauling  cost  if  the  milk  is 
received  at  Birmingham;  however,  the 
cost  of  receiving  the  milk,  washing  the 
truck,  and  reloading  the  milk  adds  an 
additional  .20  cents  per  hundredweight 
to  the  cost  of  the  milk  at  Montgomery 
or  an  additional  $95  for  each  load  of 
milk  received  at  Birmingham  and  then 
transferred  to  Montgomery. 

The  witness  stated  that  unit  pooling 
should  not  be  rejected  because  of 
concerns  about  attracting  additional 
supplies  of  milk  to  the  market  for  Class 
II  products.  He  said  that  the  production 
of  Class  II  products  was  demand  driven 
and  that  no  additional  quantity  beyond 
the  demand  would  be  produced  by  the 
specialized  plants.  Nevertheless,  to  allay 
any  concerns  that  these  plants  would  be 
used  for  surplus  disposal,  he  said  the 
proposal  restricts  unit  pooling  to  plants 
which  produce  Class  I  and  II  products 
only,  excluding  ice  cream. 

In  its  proposal  concerning  the 
proposed  Mid-South  marketing  area, 
AMPI  also  proposed  the  imit  pooling  of 
plants  that  are  located  within  the 
marketing  area.  Unlike  the  Barber/Dairy 
Fresh  proposal,  the  AMPI  proposal  did 
not  exclude  plants  making  ice  cream 
from  the  unit. 

In  its  post-hearing  brief,  the  Fleming 
Companies  urged  that  unit  pooling  be 
rejected.  It  stated  that  pool  performance 
standards  should  be  fixed  so  that  each 
producer,  each  plant,  and  each  supply 
organization  demonstrate  a  close 
association  with  the  Class  I 
requirements  of  the  market. 


The  unit  pooling  proposals  make 
economic  sense  and  should  be  adopted 
for  the  merged  meurketing  area,  but  with 
certain  restrictions. 

The  order’s  pooling  standards  insure 
that  each  distributing  plant  and  each 
unit  of  plants  consisting  of  at  least  one 
distributing  plant  perform  at  the  same 
minimum  level  to  be  eligible  for  pool 
plant  status.  The  total  route  disposition 
requirement — 50  percent  each  month  of 
the  year — recognizes  that  not  all  of  the 
plant’s  receipts  will  be  needed  for  Class 
I  use.  That  standard  permits  up  to  50 
percent  of  the  plant’s  receipts  to  be  used 
in  Class  II,  III,  or  III-A  products. 

If  Handler  A  chooses  to  operate  one 
large  distributing  plant  in  which  40 
percent  of  the  plant’s  receipts  are  used 
in  Class  II  products,  while  Handler  B 
chooses  to  operate  a  distributing  plant 
exclusively  for  fluid  use  and  another 
plant  exclusively  for  Class  II  products 
and  the  Class  I  utilization  of  both  plants 
added  together  is  60  percent,  it  makes 
no  sense  to  preclude  Handler  B  from 
separating  the  operations.  Both  handlers 
are  performing  at  precisely  the  same 
levels;  they  simply  differ  in  their  modes 
of  operation.  They  should  be  permitted 
to  operate  in  whatever  manner  they 
deem  most  efficient. 

As  proposed  by  Barber  and  Dairy 
Fresh,  a  unit  should  be  restricted  to 
plants  located  in  the  marketing  area  that 
make  only  Class  I  or  Class  II  products. 

If  a  handler  wishes  to  add  or  remove 
plants  from  the  unit,  the  handler  would 
have  to  file  a  request  with  the  market 
administrator  before  the  first  day  of  the 
month  in  which  the  change  is  to  be 
effective. 

The  provision  adopted  here  deviates 
from  the  Barber/Dairy  Fresh  proposal  by 
permitting  plants  that  make  frozen 
desserts  to  be  included  in  a  unit.  No 
convincing  rationale  was  given  for 
excluding  ice  cream  or  other  frozen 
dessert  plants  from  a  unit.  This 
restriction  would  be  unfair  to  a  handler 
who  makes  ice  cream  in  a  separate 
plant,  as  compared  to  another  handler 
who  bottles  milk  and  makes  ice  cream 
in  the  same  plant.  It  also  would  require 
a  set  of  standards  to  determine  what  is 
a  frozen  dessert  plant  and  what  is  not. 
For  example,  if  50  percent  of  a 
manufacturing  plant’s  milk  was  used  to 
make  cottage  cheese,  and  50  percent 
was  used  to  make  ice  cream,  one  would 
have  to  determine  whether  this  plant 
was  a  cottage  cheese  plant  or  a  frozen 
dessert  plant.  We  can  find  no  basis  for 
distinguishing  frozen  desserts  from 
other  Class  II  products  for  the  purpose 
of  unit  pooling.  Accordingly,  this  part  of 
the  Barber/Dairy  Fresh  proposal  is  not 
adopted. 
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One  addititxial  rostiiction  should  be 
added  to  the  proposal,  however.  It 
would  be  inappropriate  to  permit  a 
Class  II  op>eration  in  a  higher-priced 
zone  to  unit  pool  with  a  distributing 
plant  in  a  lower-priced  zone.  An 
example  will  illustrate  the  point. 

If  a  nandler  with  a  plant  m 
Montgomery.  Alabama,  processed  6 
million  pounds  into  Class  I  products 
and  4  million  pounds  into  Class  II 
products,  it  would  pay  into  the  pool — 
based  on  prices  proposed  in  this 
decision — a  Class  I  location  adjustment 
of  $12,000  (i.e.,  6  milUon  pounds  x  $.20 
per  cwt.)  but  in  paying  pr^ucers 
supplying  the  plant  the  handler  u^ould 
draw  out  of  the  pool  a  location 
adjustment  value  of  $20,000  (i.e.,  10 
million  pounds  x  $.20  per  cwt.).  In 
effect,  the  handler  would  take  out  of  the 
pool  in  location  value  $8,000  more  than 
it  contributed. 

It  is  universally  true  that  a  handler  in 
a  higher-priced  zone  will  draw  out  of 
the  pool  more  location  value  in  the 
blend  price  to  its  producers  than  it 
contributes  on  the  basis  of  its  location 
adjustment  for  Class  I  milk.  This  is 
because  the  porting  standards  do  not 
require  a  handler  to  use  all  its  milk  in 
Class  I.  Because  the  market  for  Class  II 
products  is  more  of  a  regional  market, 
location  value  has  not  been  added  to 
Class  II  products.  The  pool,  in  effect, 
absorbs  a  certain  amount  of 
transportation  cost  to  provide  a  handler 
with  milk  for  Class  n  use.  When  both 
the  Class  I  and  11  products  are  processed 
at  the  same  plant,  this  subsidization  is 
limited  by  the  amount  of  milk  that  may 
l)e  used  in  Class  II  at  that  location. 

Under  the  unit  pooling  proposal  of 
Barber  and  Dairy  Fresh,  it  would  be 
possible  to  unit  pool  a  Class  I 
distributing  plant  in  a  lower-priced  zone 
(e.g.,  Montgtwnery,  Alabama)  with  a 
Class  II  operation  in  a  higher-priced 
zone  (e.g.,  Franklinton,  Louisiana). 
Assuming  that  in  this  unit,  the 
MontgomCTy  plant  processed  6  million 
pounds  of  Class  I  milk,  while  the 
Franklinton  plant  processed  4  million 
pounds  of  Class  II  milk,  the  handler 
w'ould  contribute  $12,000  to  the  pool  in 
location  value  on  Class  I  milk,  but  it 
would  draw  out  of  the  pool  $32,000 
(i.e.,  6  million  pounds  x  $.20  in 
Montgomery  plus  4  million  pounds  x 
$.50  cents  in  Franklinton).  In  other 
words,  it  would  take  out  of  the  pool 
$20,000  nfKwre  than  it  contributed  in 
location  value. 

It  would  not  be  fair  to  expect  all  of  the 
market’s  producers  to  subsidize  the 
delivery  of  milk  for  Class  II  use  in  the 
Mdntgomery/Franklinton  unit  example 
described  above.  As  previously  noted,  a 
(.ertain  amount  of  subsidization  will 


always  occur  to  the  extent  that  Class  1 
route  disposition  requirements  are  less 
than  100  percent  and  no  location  value 
is  attached  to  the  Class  II  price. 

How*ever,  the  opportunity  to  take 
advantage  of  this  situatiem  is  equally 
available  to  all  of  the  market’s  handlers. 
On  the  other  hand,  under  the  Barber/ 
Dairy  Fresh  unit  pooling  proptosal  large 
handlers  with  multiple  plants  would  be 
able  to  take  a  disproportitmate  share  of 
location  value  out  of  the  pool  if  their 
Class  II  operation  were  located  in  a 
higher  priced  zone  than  their  Class  I 
operation.^ 

To  correct  this  inequity,  the 
composition  of  units  should  be  further 
restricted.  Specifically,  in  a  unit 
consisting  of  two  or  more  plants,  any 
plant  that,  by  itself,  would  not  qualify 
as  a  pool  plant,  must  be  located  in  a 
pricing  zone  providing  the  same  or  a 
lower  Class  1  price  thsm  the  price 
applicable  at  the  unit  distributing  plant 
that  would,  by  itself,  qualify  as  a  pool 
plant.  Thus,  for  example,  a  Class  U 
operation  in  Neishville  may  imit  pool 
with  a  Class  I  operation  in  Atlanta,  but 
a  Class  II  operation  in  Atlanta  may  not 
unit  pool  with  a  Class  I  operation  in 
Nashville. 

This  additional  restriction  on  unit 
pooling  will  insure  a  degree  of  fairness 
to  all  of  the  market’s  handlers  in 
processing  Class  II  products  and  to  all 
of  the  market’s  producers  in  the 
distribution  of  pool  funds.  It  also  will 
tend  to  encourage  milk  in  lower-priced 
areas  to  be  used  in  lower-valued 
products  while  encouraging  milk  to 
move  to  the  market's  higher-priced  areas 
for  use  in  Class  I. 

Supply  plants:  §  1007-.7(b) 

A  supply  plant  should  be  defined  as 
a  plant  that  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  Grade  A  milk  and  horn 
which  fluid  milk  products  are 
transferred  during  the  month  to  a  pool 
distributing  plant.  This  is  the  definition 
now  included  in  Orders  93  and  108  and 
proposed  by  the  cooperativ'e  coalition 
for  the  mereed  order. 

To  qualify  as  a  pool  plant,  a  supply 
plant  should  be  required  to  transfer  a 
certain  portion  of  its  receipts  each 
month  to  a  pool  distributing  plant.  In 
that  way,  it  will  be  contributing  to  the 
fluid  needs  of  the  market. 

As  proposed  by  the  cooperative 
coalition,  a  supply  plant  would  have  to 
transfer  60  p>ercent  of  its  receipts  to  pool 
distributing  plants  during  each  of  the 
months  of  July  through  November  and 
40  percent  during  each  of  the  months  of 
December  through  June.  The  supply 
plant’s  “receipts*^’  would  include  milk 
that  is  diverted  from  the  plant  as 


“producer  milk,”  but  would  exclude 
milk  that  is  diverted  to  the  supply  plant 
from  another  pool  plant.  In  addition, 
receipts  would  include  not  only  the 
milk  received  from  individual  dairy 
farmers,  but  also  the  milk  received  from 
a  cooperative  association  acting  as  a 
handler  on  milk  delivered  directly  from 
producer-members’  farms  {i.e.  .pursuant 
to  §  1007.9(c)  of  the  order). 

At  the  hearing,  a  spokesman  for  Kraft 
Foods  testified  that  a  pool  supply  plant 
should  be  allowed  to  use  the  most 
efficient  form  of  milk  movement  to  meet 
supply  plant  shipping  requirements.  He 
said  that,  in  addition  to  including 
transfers  from  the  plant,  diversions  to 
pool  distributing  plants  directly  from 
producers*  farms  also  should  be  counted 
in  meeting  those  pooling  requirements. 
In  its  Proposal  No.  9,  the  Fleming 
Companies  also  proposed  that 
diversions  be  used  to  meet  a  supply 
plant’s  shipping  requirement. 

The  record  indicates  that  distributing 
plants  in  the  Southeast  marketing  area 
are  supplied  with  milk  that  comes 
directly  from  producers’  farms.  Pool 
supply  plants,  as  defined  in  Section  7(b) 
of  the  individual  orders,  have  not  been 
a  factor  in  this  area  for  many  years.  To 
the  extent  that  any  plant  milk  is 
transferred  to  distributing  plants,  such 
milk  generally  comes  from  cooperative 
association  “balancing  plants,*’  which 
qualify  as  pool  plants  based  on  the 
cooperatives’  total  deliveries  of  milk  to 
pool  distributir>g  plants,  as  opposed  to 
individual  plant  performance.  Such 
deliveries  may  include  transfers  of  plant 
milk  but,  as  a  general  rule,  the  milk 
comes  directly  from  producers’  farms 
without  being  first  delivered  to  the 
cooperative’s  plant. 

D^pite  the  Tact  that  this  market  may 
have  little  need  for  true  supyply  plants, 
the  merged  order  should  continue  to 
accommodate  the  possible  pooling  of 
such  plants  in  case  plant  milk  from  a 
distant  location  is  needed  to 
supplCTnent  locally-produced  milk. 
Howe\'er,  there  is  no  reason  to  facilitate 
the  pooling  of  manufacturing  plants  as 
“pool  supply  plants”  by  allowing  such 
plants  to  qualify'  on  the  basis  of  direct 
deliveries  from  the  farm  when  the  very 
fact  that  such  deliveries  can  be 
economically  made  belies  the  need  for 
the  “supply  plant”  in  the  first  place.  For 
this  reason,  the  Kraft  and  Fleming 
proposals  to  permit  diversions  to  be 
used  as  qualifying  shipments  for  a 
supply  plant  should  not  be  adopted. 

Balancing  plants:  §  1007.7(c) 

While  the  term  “balancing  plant”  is 
not  actually  used  in  the  order,  as 
described  in  §  1007.7(c)  of  tlm  proposed 
Southeast  order  it  means  a  plant  located 
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in  the  marketing  area  and  operated  by 
a  cooperative  association  which  delivers 
60  percent  of  the  producer  milk  of  its 
members  to  pool  distributing  plants 
during  each  of  the  months  of  July 
throu^  November  and  40  percent 
during  each  of  the  months  of  December 
through  June.  The  deliveries  to  pool 
distributing  plants  may  include 
deliveries  directly  from  the  farms  of 
producer  members  of  the  association  as 
well  as  transfers  from  the  cooperative’s 
plant. 

To  be  eligible  for  pool  status,  the 
plant  must  not  qualify  as  a  pool 
distributing  plant  or  a  pool  supply  plant 
under  the  Southeast  order  or  any  other 
Federal  order.  Also,  the  plant  must  be 
approved  to  handle  Grade  A  milk  by  a 
duly  constituted  regulatory  agency. 

This  provision  is  essentially  the  same 
as  the  proposal  of  the  cooperative 
coalition,  except  that  it  requires  a  plant 
that  qualifies  under  this  paragraph  to  be 
located  within  the  Southeast  marketing 
area.  The  plants  that  are  likely  to 
become  cooperative  balancing  plants 
under  the  Southeast  order  are  DI’s 
plants  in  Frankiinton,  Louisiana,  and 
Lewisburg,  Tennessee,  and  Mid- 
America  Dairymen’s  plant  in  Kentwood, 
Louisiana.  Therefore,  the  in-area 
location  requirement  should  not  affect 
the  regulatory  status  of  any  plant  that  is 
expected  to  b«  pooled  as  a  balancing 
plant  under  this  order. 

Unlike  a  supply- plant,  which  must 
incur  the  cost  of  shipping  milk  to  the 
market,  a  balancing  plant  could  be 
located  in  New  Mexico,  Arizona,  or 
some  other  distant  location  and  not 
incur  the  cost  of  shipping  milk  from 
those  locations  to  the  market.  Such  a 
plant  could  qualify  based  on  the  direct 
deliveries  of  locally-produced  milk.  For 
this  reason,  it  would  be  imprudent  not 
to  require  a  balancing  plant  to  have 
some  association  with  the  Southeast 
marketing  area,  as  urged  by  the  Fleming 
Companies,  Barber,  and  Dairy  Fresh  in 
their  briefs. 

In  its  Joint  brief.  Barber  and  Dairy 
Fresh  urged  the  Secretary  to  not  oiijy 
require  a  balancing  plant  to  be  located 
in  the  marketing  area,  but  also  to  require 
the  plant  to  transfer  10  percent  of  the 
plant’s  receipts  to  pool  distributing 
plants  each  month.  The  Fleming 
Comp)anies  made  a  similar  plea  in  ijs 
brief. 

These  handlers  provided  no 
convincing  reason  why  any  shipments 
from  a  balancing  plant  that  is  located 
within  the  marketing  area  are  needed. 
Such  plants,  in  fact,  provide  a  service  to 
the  market  in  balancing  its  reserve 
supplies.  The  performance  standards 
applicable  to  the  cooperatives  which 
operate  these  plants  assure  that  milk 


will  be  made  available  to  meet  the  Class 
I  needs  of  the  market.  Therefore,  in  the 
absence  of  a  compelling  reason  for 
adopting  these  seemingly  unnecessary 
milk  handhng  and  transportation 
requirements,  the  request  for  specific 
performance  from  such  a  plant  is 
denied. 

Revisions  of  pdoling  standards: 

§  1007.7(e) 

Kraft  Foods  proposed  that  the  market 
administrator  be  given  the  authority  to 
adjust  pool  supply  plant  shipping 
standards.  The  Kraft  witness  stated  that 
this  will  afford  the  Department  more 
flexibility  in  meeting  the  changing 
needs  of  the  market.  The  witness  cited 
the  lengthy  delays  that  are  now 
frequently  incurred  in  suspending 
regulations  when  market  conditions 
change.  He  also  noted  that  while  some 
orders  permit  the  Director  of  the  Dairy 
Division  to  issue  revisions  of  shipping 
standards,  this  process  is  also  a  lengthy 
procedure. 

The  Kraft  proposal  should  be  adopted, 
but  it  should  be  modified  to  include  the 
distributing  plant  route  disposition 
standards  in  §  1007.7(a).  the  supply 
shipping  standards  in  §  1007.7(b).  the 
codperative  "balancing  plant” 
performance  standards  in  §  1007.7(c). 
the  "touch  base”  standards  in 
§  1007.13(d)  (1)  and  (2),  and  the 
diversion  limitations  in  §  1007.13(d)  (3) 
and  (4).  The  authority  to  increase  or 
decrease  a  percentage  performance  level 
should  be  restricted  to  not  more  than  10 
percentage  points  above  or  below  the 
levels  established  in  the  order.  The 
authority  to  increase  or  decrease  the 
producer  "touch  base”  standards  in 
§  1007.13(d)  (1)  and  (2)  should  be 
restricted  to  50  percent  of  the  standard 
specified  in  the  order. 

Most  milk  order  actions  involve 
temporary  adjustments  to  pooling 
standards  to  recognize  changes  in 
supply  and  demand  conditions.  These 
adjustments  are  accomplished  in  most 
orders  by  "suspending”  certain 
language  from  a  provision  of  the  order 
so  as  to  reduce  the  regulatory  burden  on 
handlers  and  assure  the  continued 
pooling  of  milk  that  has  been 
historically  associated  with  a  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk.  A  large 
percentage  of  these  suspensions  could 
be  avoided  by  permitting  the  order’s 
pooling  standards  to  be  adjusted  slightly 
at  the  direction  of  the  market 
administrator,  who  is  the  person 
delegated  by  the  Secretary  to  administer 
the  order. 

Suspension  actions  only  provide  a 
means  for  reducing  pooling  standards. 
These  actions  cannot  be  used  to  increase 


pooling  standards  in  the  event  that 
additional  supplies  of  milk  are  needed. 

A  few  orders  provide  authorization  for 
the  Director  of  the  Dairy  Division  to 
either  increase  or  decrease  pooling 
standards  as  a  result  of  changes  in 
supply  and  demand  conditions.  This 
authority  is  intended  to  provide  a 
greater  degree  of  flexibility  to  adjust 
performance  standards  to  the  varying 
needs  of  the  market.  However,  the 
process  for  implementing  the  changes 
has  made  it  extremely  difficult  to 
respond  as  expeditiously  as  is  necessary 
to  reflect  frequent  and  rapid  changes  in 
marketing  conditions. 

As  proposed  herein,  the  authority  to 
modify  pooling  standards  and  diversion 
limitations  would  be  restricted  to  not 
more  than  10  percentage  points  up  or 
down.  Following  a  written  request  to 
make  such  an  adjustment,  the  market 
administrator  will  notify  all  parties  in 
the  market  who  would  have  an  interest 
in  the  request.  This  would  include,  at  a 
minimum,  every  handler  and  every 
cooperative  association  representing 
producers  in  the  market.  In  addition,  the 
market  administrator  will  notify  the 
Director  of  the  Dairy  Division, 
Agricultural  Marketing  Service,  of  the 
request.  The  market  a^hnistrator  will 
provide  at  least  seven  days  for  the 
submission  of  written  comments,  which 
may  be  faxed  or  mailed,  before  making 
a  decision  concerning  the  request.  Prior 
to  making  such  a  decision,  the  market 
administrator  will  confer  with  the 
Director  of  the  Dairy  Division. 

The  flexibility  accorded  in  the  order 
by  this  provision  should  be  helpful  in 
meeting  any  fluctuating  needs  of  the 
market  in  a  timely  manner. 

Nonpool  plant:  §  1007.0 

The  nonpool  plant  definition 
proposed  for  the  merged  order  should 
be  adopted.  The  plants  defined  as 
nonpool  plants  include  other  order 
plants,  plants  of  producer-handlers, 
partially  regulat^  distributing  plants, 
unregulated  supply  plants,  and  exempt 
plants.  With  the  exception  of  the 
exempt  plant  definition,  these  terms  are 
standard  among  the  separate  markets 
involved  in  this  proceeding. 

The  exempt  plant  definition  proposed 
by  the  cooperative  coalition  includes,  in 
addition  to  a  plant  operated  by  a 
governmental  agency. -a  plant  with 
monthly  route  disposition  of  less  than 
100,000  pounds. 

At  the  nearing,  the  cooperative 
coalition  spokesman  indicated  that  if 
the  two  small  producer-handlers  now  in 
the  Georgia  market — Etowah  Maid 
Dairies,  hic..  at  Canton,  Georgia,  and 
Sheppard  Brothers  Dairy  Farm  at  Stone 
Mountain.  Georgia — were  not  exempt 
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from  regulation  under  the  producer- 
handler  provisions  proposed  for  the 
merged  order,  they  would  be  under  the 
proposed  exempt  plant  defrnition. 
Although  neither  producer-handler 
testified  at  the  hearing  or  tiled  a  post¬ 
hearing  brief,  it  is  not  certain  that  they 
would,  in  fact,  be  exempt  from 
regulation  under  the  proposed  exempt 
plant  definition. 

According  to  the  cooperatives’ 
witness,  the  purpose  of  the  100,000- 
poimd  exemption  “is  to  exempt  from 
pricing  and  pooling  those  producer- 
handlers  who  are  fairly  small  in  size, 
whether  or  not  they  might  otherwise 
qualify  as  a  producer-handler.”  As 
written  and  as  explained  at  the  hearing, 
however,  this  provision  would  apply  to 
any  plant  with  monthly  route 
disposition  under  100,000  poimds, 
whether  or  not  the  handler  otherwise 
meets  the  criteria  for  being  a  producer- 
handler. 

The  proposed  exemption  from 
regulation  based  on  monthly  route 
disposition  should  be  adopted.  As  a 
practical  matter,  the  exemption  of  plants 
of  this  size  would  pose  no  threat  to  the 
order’s  regulated  handlers.  In  addition, 
the  regulatory  burden  on  a  handler  of 
this  size  is  much  greater  than  it  is  on  an 
average  size  handler.  Although  it  is  not 
certain  that  the  two  producer-handlers 
in  this  market  would  be  exempt  under 
this  provision,  it  should  nevertheless  be 
included  in  the  order  to  preclude  the 
regulation  of  any  small  handler  who 
may  distribute  fluid  milk  products  in 
the  Southeast  marketing  area. 

Handler:  §  1007.9 

The  impact  of  regulation  under  a 
Federal  order  is  primarily  on  handlers. 

A  handler  detinition  is  therefore 
necessary  to  identify  those  persons  from 
whom  the  market  administrator  must 
receive  reports,  or  who  have  a  tinancial 
responsibility  for  payment  for  milk  in 
accordance  with  its  classified  use  value. 
This  will  assure  that  all  information 
necessary  to  determine  a  person’s  status 
under  the  order  can  be  readily 
determined  by  the  market  administrator. 

As  proposed  by  the  cooperative 
coalition,  the  handler  detinition  should 
include  the  operator  of  a  pool  plant,  a 
cooperative  association  that  diverts  milk 
to  nonpool  plants  or  delivers  milk  to 
pool  plants  for  its  account,  a  producer- 
handler,  and  any  person  who  operates  a 
partially  regulated  distributing  plant,  an 
other  order  plant,  an  unregulated  supply 
plant,  or  an  exempt  plant. 

With  the  exception  of  the  operator  of 
an  exempt  plant,  these  terms  are 
standard  definitions,  which  are 
included  in  virtually  all  Federal  milk 
ordeis.  The  inclusion  of  the  operator  of 


an  exempt  plant  in  the  handler 
detinition  is  somewhat  unusual. 
Although  most  of  the  individual  orders, 
except  Order  108,  exempt  government 
plants  from  regulation,  none  of  them 
include  the  exemption  for  a  plant  based 
on  minimum  route  disposition.  Because 
of  this  additional  basis  for  exemption, 
the  operator  of  an  exempt  plant  should 
be  included  in  the  handler  detinition. 
Although  the  operator  of  an  exempt 
plant  is,  as  the  name  implies,  exempt 
from  full  regulation  under  the  order,  the 
plant  operator  must  still  tile  reports 
with  the  market  administrator  so  that 
the  basis  for  exemption  can  be 
determined  and  milk  handled  by  the 
plant  can  be  properly  classitied.  For  this 
reason,  it  is  logical  to  include  an  exempt 
plant  operator  in  the  handler  detinition. 

Producer-handler:  §  1007.10 

The  merged  order  should  exempt  a 
producer-handler  from  regulation  if  the 
producer-handler  meets  certain 
specified  requirements.  The  only  two 
producer-handlers  now  operating  in  the 
proposed  marketing  area  have  been 
subject  to  the  provisions  of  the  Georgia 
order.  Since  this  provision  is  short, 
simple,  easily  understood  and  virtually 
identical  to  the  producer-handler 
provisions  contained  in  the  separate 
orders,  it  should  be  adopted  for  the 
merged  order. 

The  cooperative  coalition’s  proposed 
producer-handler  provision  defines  a 
producer-handler  as  a  person  who  is 
engaged  in  the  production  of  milk  and 
also  operates  a  plant  from  which  during 
the  month  fluid  milk  products  eire 
disposed  of  directly  to  consumers 
through  home  delivery  retail  routes  or 
through  a  retail  store  located  on  the 
same  property  as  the  plant.  A  person 
meeting  all  of  the  other  requirements  for 
a  producer-handler,  but  who  disposes  of 
fluid  milk  products  through  wholesale 
outlets,  jobbers,  independent  route 
distributors,  or  retail  outlets  other  than 
a  plant  store  would  not  qualify  as  a 
producer-handler. 

As  described  by  the  cooperatives’ 
spokesman,  the  retail-wholesale 
distinction  is  designed  to  address  the 
point  at  which  the  pricing  advantage 
grcmted  to  producer-handlers 
contributes  to  disorderly  marketing.  The 
witness  testified  that  a  producer  of 
medium  farm  size  who  bottles  his  or  her 
own  product  and  sells  to  his/her 
neighbors  is  not  a  serious  threat  to 
orderly  marketing.  While  such  a  person 
still  has  the  same  buying  advantage, 
such  savings  are  less  than  the  additional 
cost  inherent  with  small  size. 

The  cooperatives’  spokesman  also 
stated  that  even  a  producer-handler  of 
substantial  size  who  develops  home- 


delivery  routes  will  probably  not  pose  a 
serious  threat  to  orderly  marketing 
under  current  economic  circumstances. 
He  noted  that  where  such  distribution 
does  exist,  it  is  far  less  price  sensitive 
than  sales  from  supermarket  shelves. 
Although  the  producer-handler  would 
have  a  cost  advantage  by  exemption 
from  pricing  and  pooling,  this  advantage 
would  be  eroded  through  the  cost 
associated  with  the  manner  of 
distribution,  according  to  the  witness. 

The  witness  also  testified  that  a 
producer-handler  who  distributes  fluid 
milk  products  through  a  plant  store  does 
not  pose  a  serious  threat  to  orderly 
marketing  since  the  consumer  must 
come  to  the  producer-handler’s  place  of 
operation.  Moreover,  the  product  is  not 
in  the  regular  price-sensitive  channels 
of  distribution. 

The  witness  said  that  most  fluid  milk 
product  disposition  now  takes  place 
through  wholesale  distribution  to 
multiple  store  outlets.  These  wholesale 
accounts  are  generally  high  volume  in 
nature  and  highly  sensitive  to  price 
differentials,  he  added,  and  those 
handlers  who  engage  in  trade  through 
wholesale  channels  should  not  be 
exempt  from  pricing  and  pooling,  even 
if  such  handler  deals  exclusively  with 
its  own  raw  milk  production. 

The  spokesman  argued  that  the 
purpose  of  Federal  orders  is  to  insure  an 
adequate  amount  of  pure  and 
wholesome  milk  for  consumers  by 
establishing  a  regulatory  scheme  that 
insures  equitable  treatment  of  all 
handlers  and  producers.  Unless  there  is 
a  very  good  reason  to  exempt  a  plant 
from  regulation  under  an  order,  each 
handler  should  be  subject  to  the  same 
pricing  and  pooling  provisions  to  insure 
the  integrity  of  the  regulatory  scheme, 
he  said. 

The  witness  also  claimed  that  while 
Congress  intended  to  exempt  small 
family  production/distribution  units 
from  regulation  under  an  order,  it  did 
not  envision  the  large,  multi-million 
pound  units  that  now  compete  in  the 
w'holesale  milk  trade  in  many  parts  of 
the  country.  For  this  reason,  he  said,  the 
cooperatives’  proposed  language  was 
designed  to  insure  that  any  single 
person,  partnership,  or  corporation  that 
establishes  a  production/distribution 
unit  of  this  magnitude  and  which 
competes  in  the  wholesale  market 
w'ould  come  under  full  regulation. 

Experience  in  the  markets  involved  in 
this  proceeding  indicates  that  effective 
regulation  can  be  achieved  without 
adopting  the  type  of  overly  restrictive 
producer-handler  provision  proposed  by 
the  cooperative  coalition.  In  particular, 
we  can  find  no  basis  for  absolutely 
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precluding  a  producer-handler  from 
having  wholesale  customers. 

As  adopted  in  this  decision,  a 
producer-handler  is  any  person  who 
operates  a  dairy  farm  and  a  distributing 
plant  which  has  route  disposition  of 
more  than  100,000  pounds  per  month 
and  who  receives  no  Class  I  milk  from 
sources  other  than  his/her  own  farm 
production  and  pool  plants.  Tlie 
'  producer-handler  must  provide  proof 
satisfactory  to  the  market  administrator 
that  the  care  and  management  of  the 
^  dairy  animals  and  other  resources 
necessary  to  produce  all  Class  I  milk 
handled  and  the  operation  of  the 
processing  and  packaging  business  are 
his/her  personal  enterprise  and  risk. 

In  conjunction  with  their  proposal  to 
revise  the  producer-handler  definition, 
the  cooperative  coalition  proposed  that 
the  administrative  assessment  that  is 
applied  to  other  handlers  also  apply  to 
producer-handlers.  The  coalition 
spokesman  testified  that  the  market 
administrator  must  audit  producer- 
handlers  and  may  do  so  for  no  other 
reason  than  to  determine  that  the 
handler  is,  in  fact,  eligible  under  the 
provisions  of  the  order  to  be  exempt 
from  pricing  and  pooling.  He  said  that 
if  producer-handlers  do  not  pay  their 
pro-rata  share  of  administrative 
expenses,  the  total  cost  would  unjustly 
fall  on  the  remaining  handlers  under  the 
order. 

Currently,  imder  each  of  the  separate 
orders,  the  administrative  assessment  is 
applied  to  handlers  on  their  receipts  of 
producer  milk  and  on  other  receipts  on 
which  there  is  a  pool  obligation. 
Producer-handlers,  on  the  other  hand, 
who  have  no  receipts  of  producer  milk 
or  any  pool  obligation,  are  not  subject  to 
an  administrative  assessment. 

To  the  extent  that  administrative  costs 
are  incurred  in  administering  the 
producer-handler  provisions,  fully  and 
partially  regulated  handlers  who  bear 
the  administrative  costs  associated  with 
this  activity  are  assured  that  producer- 
handlers  continue  to  operate  in  the 
manner  provided  under  the  order.  This 
insures  Aat  producer-handlers  are  not 
able  to  transfer  the  costs  and  risks  of 
their  operation  to  others  and, 
consequently,  are  not  able  to  gain  an 
advantage  relative  to  other  producers  or 
handlers.  Despite  proponents’ 
testimony,  we  remain  imconvinced  that 
any  grounds  exist  for  the  payment  of 
administrative  assessments  by  producer- 
handlers  and,  therefore,  must  deny  the 
proposal. 

Producer:  §1007.12 

The  term  producer  defines  those  dairy 
farmers  who  constitute  the  regular 
source  of  supply  for  the  order.  Under 


the  Southeast  order,  producer  status 
should  be  provided  for  any  dairy  farmer 
who  produces  milk  approved  by  a  duly 
constituted  regulatory  agency  for  fluid 
consumption  as  Grade  A  milk  and 
whose  milk  is  received  at  a  pool  plant 
directly  from  the  producer’s  farm  or  is 
picked  up  at  the  farm  by  a  cooperative 
as  a  bulk  tank  milk  handler  for  delivery 
to  a  pool  plant. 

Producer  status  should  also  be 
accorded  to  a  dairy  farmer  who  has  an 
established  association  with  the  market 
and  whose  milk  is  diverted  from  a  pool 
plant  to  a  nonpwjol  plant  by  a 
cooperative  association  or  a  pool  plant 
operator.  To  establish  an  association 
with  the  market,  a  dairy  farmer’s  milk 
must  be  delivered  to  a  pool  plant  each 
month  to  be  eligible  to  be  diverted  to  a 
nonpool  plant  as  "producer  milk.” 

These  delivery  requirements  will  be 
explained  further  under  the  discussion 
of  producer  milk. 

Since  producer-handlers  and  exempt 
plants  are  not  subject  to  the  order’s 
pricing  and  pooling  provisions,  milk 
which  is  in  excess  of  the  needs  of  such 
operators  will  not  be  treated  as  producer 
milk  when  it  is  moved  directly  from  the 
farms  of  such  operations  to  a  pool  plant. 
Any  such  milk  delivered  to  a  pool  plant 
would  be  “other  source  milk.” 

A  dairy  farmer  should  not  be  a 
producer  under  two  Federal  orders  with 
respect  to  the  same  milk.  The  producer 
definition  should  exclude  a  dairy  farmer 
with  respect  to  milk  which  is  received 
at  a  pool  plant  under  the  Southeast 
order  by  diversion  from  a  pool  plant 
under  another  Federal  order  if  the  dairy 
farmer  is  a  producer  under  the  other 
order  with  respect  to  the  milk  and  the 
milk  is  allocated  to  Class  II  or  Class  III 
use  under  the  Southeast  order.  Also,  as 
proposed  by  the  cooperative  coalition, 
the  producer  definition  would  exclude 
a  dairy  farmer  with  respect  to  milk 
which  is  diverted  to  a  pool  plant  under 
another  Federal  order  if  any  portion  of 
such  person’s  milk  is  assigned  to  Class 
I  milk  under  the  other  Federal  order. 

In  its  proposed  producer  definition, 
the  cooperative  coalition  included  a 
paragraph  dealing  with  a  “dairy  farmer 
for  other  markets.”  This  provision 
would  exclude  fiom  the  producer 
definition  during  the  flush  production 
months  a  dairy  farmer  who  delivered 
more  than  one-fifth  of  his/her  milk  to 
plants  as  other  than  producer  milk 
during  the  short  season.  Specifically,  if 
during  the  immediately  preceding 
months  of  August  through  December 
more  than  one-fifth  of  the  milk  from  the 
same  farm  was  caused  to  be  delivered  to 
plants  as  other  than  producer  milk,  then 
no  milk  of  such  a  dairy  farmer  would  be 
considered  to  be  producer  milk  during 


the  following  months  of  January  tlirough 
July. 

The  cooperative  coalition’s 
spokesman  explained  that  this  provision 
was  designed  to  prevent  producers  of 
other  Federal  order  markets  from 
pooling  their  milk  on  the  merged  order 
during  the  flush  spring  months  [perhaps 
because  the  blend  price  was  more 
attractive]  when  such  milk 'was  not 
pooled  on  the  merged  order  during  the 
fall  months  [when  the  milk  may  have 
been  needed].  This  provision  was 
supported  by  Barber  Pure  Milk 
Company,  Dairy  Fresh  Corporation,  and 
the  Arkansas  Dairy  Cooperative 
Association.  It  was  opposed  by 
Southern  Foods  Group  and  Cold  Star 
Dairy. 

In  its  post-hearing  brief.  Southern 
Foods  Group  stated  that  it  strongly 
opposed  this  provision  because  it  would 
m^e  it  impossible  for  milk  from  nearby 
areas  to  be  pooled  on  the  Southeast 
order  except  in  extraordinary 
circumstances.  SFC  acknowledged  that 
it  had  brought  Texas  milk  into  the 
Greater  Louisiana  market  to  provide  an 
independent  milk  supply  from  nearby 
areas.  It  stated  that  the  flexibility  to 
deliver  a  producer’s  milk  to  different 
plants  during  the  month  avoids 
uneconomic  shipments  of  milk  and  has 
permitted  SFC  flexibility  in  providing 
milk  to  a  deficit  market 

The  dairy  farmer  for  other  markets 
provision  was  also  opposed  by  Cold 
Star  Dairy,  which  characterized  the 
provision  as  a  “trade  barrier.”  Gold  Star 
stated  that  it  will  interfere  with  the 
seamless  movement  of  milk  between  the 
new'  order  and  neighboring  orders  and 
noted  that  it  w'as  inappropriate  to 
penalize  a  producer  for  not  delivering 
milk  to  the  market  when  it  was  not 
needed. 

The  “dairy  farmer  for  other  markets” 
provision  should  not  be  adopted  for  the 
merged  order.  As  discussed  later  in  this 
decision,  the  proposed  order  contains  a 
base-excess  plan  which  will 
substantially  remove  the  incentive  for  a 
dairy  farmer  who  has  been  associated 
with  another  market  during  the  base¬ 
building  months  to  become  a  producer 
under  the  Southeast  maricet  during  the 
base-paying  months.  In  addition,  this 
order  has  stringent  pool  plant 
performance  standards  and  fairly  tight 
diversion  limitations.  In  order  to  be 
eligible  for  diversion  during  the  months 
of  July  through  November  (December 
through  June),  10  days’  (4  days’) 
production  of  a  producer’s  milk  must  be 
received  at  a  pool  plant.  This  “touch- 
base”  requirement  will  help  to  keep 
distant  milk  from  associating  w'ith  this 
market  when  the  milk  is  not  really 
needed  at  a  pool  distributing  plant. 
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Finally,  with  the  flexibility  accorded  the 
market  administrator  in  this  order,  the 
pooling  standards  and  diversion 
limitations  can  be  adjusted  quickly  to 
forestall  any  abuse  of  the  order  should 
it  occur.  For  these  reasons,  there  is  no 
need  to  adopt  the  dairy  farmer  for  other 
markets  provision  in  this  market. 

Producer  Milk:  §  1007.13 

The  producer  milk  definition  of  the 
proposed  Southeast  order  defines  the 
milk  that  will  be  priced  and  pooled 
under  the  order. 

The  provisions  proposed  by  the 
cooperative  coalition,  and  adopted  in 
this  decision,  would  require  that  each 
individual  producer  deliver  at  least  4 
days’  production  to  a  pool  plant  in  each 
of  the  months  of  December  through  June 
and  10  days’  production  in  each  of  the 
months  of  July  through  November.  This 
requirement  will  insure  that  each 
producer  has  a  direct  association  with  a 
pool  plant  each  month  of  the  year. 

Without  a  “touch  base”  requirement 
of  this  nature,  milk  of  a  producer  could 
be  pooled  without  ever  having  to  come 
to  a  pool  plant.  With  the  provision, 
however,  there  is  certainty  that  the  milk 
of  that  producer  is  at  least  partially 
associated  with  a  pool  plant  of  the  order 
every  month. 

So  long  as  the  touch-base  requirement 
has  been  met  during  the  month,  all  of 
the  other  milk  of  a  producer  that  is  not 
needed  at  a  pool  plant  may  be  diverted 
directly  from  the  farm  to  a  nonpool 
plant  if  it  is  not  needed  at  the  pool 
plant.  In  aggregate,  however,  the  total 
quantity  of  milk  of  all  producers  so 
diverted  should  be  restricted  to  50 
percent  during  the  months  of  December 
through  June  and  33  percent  during  the 
months  of  July  through  November. 

Ten  days’  production  is  a  reasonable 
minimum  number  of  days  for 
associating  an  individual  producer’s 
milk  with  this  market  during  the  short 
production  months.  Based  on  data  in 
the  record,  the  Class  I  utilization  in  this 
market  is  expected  to  exceed  80  percent 
during  the  months  of  July  through 
November  and  should  range  ft’om  65  to 
75  percent  during  the  months  of 
December  through  June.  These 
projections  support  a  10-day  delivery 
requirement  for  the  short  production 
season.  If  at  least  10  days’  production  of 
a  producer’s  milk  is  not  delivered  to  a 
pool  plant  during  the  summer  and  fall 
months,  the  milk  cannot  be  considered 
to  be  a  part  of  the  regular  source  of 
supply  for  the  fluid  milk  market  and 
should  not  share  fully  in  the  Class  I 
utilization  of  the  marketwide  pool. 

In  addition  to  performance  by  an 
individual  producer,  the  producer  milk 
section  of  the  order  also  sets  specific 


limits  on  the  total  amount  of  producer 
milk  which  may  be  diverted  by  the 
operator  of  a  pool  plant  or  a  cooperative 
association  to  nonpool  plants  during  the 
month.  As  proposed  and  adopted  here, 
diversions  to  nonpool  plants  by  a  pool 
plant  operator  would  be  limited  to  33 
percent  during  the  months  of  July 
through  November,  and  50  percent 
during  the  months  of  December  through 
June,  of  the  producer  milk  that  is 
physically  received  at  pool  plants  as 
producer  milk  of  such  handler  during 
the  month.  In  the  case  of  a  cooperative 
association,  these  percentages  would  be 
based  on  the  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to,  and  physically  received  at, 
pool  plants  during  the  month. 

For  efficiency  in  the  delivery  of 
producer  milk  to  pool  plants,  the 
proposed  order  provides  for  the 
diversion  of  producer  milk  from  one 
pool  plant  to  another  pool  plant.  There 
is  no  limit  on  this  type  of  diversion. 

The  proposed  order  also  provides  a 
procedure  to  be  followed  for 
determining  the  pool  status  of  milk  if  a 
pool  plant  operator  or  a  cooperative 
association  diverts  milk  in  excess  of  the 
percentage  allowances  specified  in  the 
order.  In  this  case,  the  excess  quantity 
of  milk  would  not  qualify  as  producer 
milk  and  would  not  be  priced  under  the 
order.  The  diverting  handler  would  be 
reqilired  to  designate  the  dairy  farmer 
deliveries  that  should  not  be  considered 
producer  milk.  Absent  such  a 
designation,  no  milk  diverted  by  the 
handler  will  be  producer  milk. 

A  parallel  situation  occurs  when  a 
cooperative  association’s  diversions 
ft'om  a  pool  plant  to  nonpool  plants 
would  cause  the  pool  plant  to  lose  its 
pool  status.  In  such  a  case,  the 
cooperative  will  be  responsible  for 
identifying  which  dairy  farmers’  milk 
will  not  be  producer  milk.  If  the 
cooperative  fails  to  designate  the  dairy 
farmers’  deliveries  that  are  to  be 
excluded  as  producer  milk,  then  no 
milk  diverted  by  the  cooperative  to 
nonpool  plants  will  be  considered 
producer  milk. 

Milk  that  is  diverted  from  a  pool  plant 
to  a  nonpool  plant  should  be  priced  at 
the  location  of  the  nonpool  plant  where 
the  milk  is  physically  received.  Diverted 
milk  is  presently  priced  under  the 
individual  orders  in  this  manner  and 
should  continue  to  be  so  priced  under 
the  merged  order. 

As  discussed  above  (with  reference  to 
pool  plants),  the  market  administrator, 
upon  request  of  a  handler  in  the  market 
and  following  the  submission  of  data, 
views,  and  arguments,  should  be 
permitted  limited  flexibility  to  adjust 
pooling  standards  and  diversion 


limitations.  With  respect  to  diversion 
limitations,  the  market  administrator 
should  be  permitted  to  increase  or 
decrease  diversion  limitations  by  10 
percentage  points.  For  example,  the  33 
percent  limitation  could  be  decreased  to 
23  percent  or  increased  to  43  percent.  In 
the  case  of  the  touch-base  requirement, 
the  market  administrator  should  be 
permitted  to  increase  or  decrease  these 
requirements  by  up  to  50  percent. 
Accordingly,  the  requirement  that  each 
producer  deliver  10  days’  production  of 
milk  to  a  pool  plant  before  being  eligible 
for  diversion  to  a  nonpool  plant  may  be 
increased  to  15  days  or  decreased  to  five 
days.  During  the  months  of  December 
through  June,  when  a  four  day  touch- 
base  requirement  applies,  the  touch  base 
requirement  could  be  increased  to  six 
days  or  decreased  to  two  days.  This 
flexibility  will  allow  the  market 
administrator  to  respond  quickly  to 
changing  market  conditions. 

Other  Source  Milk:  §  1007.14 

The  other  source  milk  definition  has 
been  a  standard  definition  included  in 
all  milk  orders  since  1974,  when  a 
uniform  classification  plan  was 
instituted  for  all  milk  orders.  The 
definition  included  in  the  proposed 
Southeast  order  is  identical  to  those 
included  in  the  individual  orders. 

In  addition  to  milk  received  from 
producers,  a  regulated  pool  plant  may 
receive  milk  or  milk  products  from 
sources  other  than  producers.  The  other 
source  milk  definition  identifies  those 
other  sources. 

Specifically,  “other  source  milk” 
means  all  skim  milk  and  butterfat  in  a 
handler’s  receipts  of  fluid  milk  products 
or  bulk  fluid  cream  products  from  any 
source  other  than  producers, 
cooperative  association  handlers,  or 
pool  plants.  It  also  includes  a  handler’s 
receipts  of  fluid  cream  products  in 
packaged  form  from  other  plants.  In 
addition,  any  milk  products  (other  than 
fluid  milk  products,  fluid  cream 
products,  and  products  produced  at  the 
plant  in  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  a  handler’s  plant  during  the  month 
would  be  considered  a  receipt  of  other 
source  milk.  Finally,  receipts  of  milk 
products  (other  than  fluid  milk  products 
or  fluid  cream  products)  for  which  a 
handler  fails  to  establish  a  disposition 
would  also  be  included  under  the  other 
source  milk  definition. 

Unlike  packaged  fluid  cream 
products,  which  are  Class  II  products 
and  therefore  not  included  in  the  fluid 
milk  product  definition,  bulk  fluid 
cream  products  are  treated  in  the  same 
manner  as  fluid  milk  products  for  the 
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purpose  of  applying  the  other  source 
milk  definition.  This  facilitates  the 
application  of  the  other  provisions  of 
the  order.  Accordingly,  receipts  of  fluid 
cream  products  in  packaged  form  from 
other  plants  are  considered  other  source 
milk. 

Although  no  handler  obligation  is 
involved  with  these  receipts,  it  is 
desirable  for  accoimting  purposes  that 
such  receipts  be  defined  as  other  source 
milk.  This  accounting  technique 
precludes  the  record-keeping  difficulties 
that  might  otherwise  be  experienced  in 
accounting  separately  for  inventories 
and  sales  of  Class  II  products  processed 
in  the  handler’s  plant  versus  those 
received  at  the  plant  in  packaged  form 
from  other  plants.  Such  receipts  are 
allocated  directly  to  the  handler’s  Class 
II  utilization. 

Manufactured  products  from  any 
source  that  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  also  are  considered  as  other 
source  milk.  Such  products  include  dry 
curd  cottage  cheese  received  at  a  pool 
plant  to  which  cream  is  added  before 
distribution.  Such  receipts  are  allocated 
to  a  handler’s  Class  II  or  III  utilization, 
depending  upon  the  use  of  the  product. 
No  handler  obligation  is  applicable. 

Products  manufactured  in  a  pool 
plant  during  the  month  and  then 
reprocessed,  converted  into,  or 
combined  with  another  product  in  the 
same  plant  during  the  same  month  are 
-  not  other  source  milk.  Under  this 
situation,  producer  milk  is  considered 
as  having  been  used  to  produce  the  final 
product. 

Disappearance  of  manufactured  milk 
products  for  which  the  handler  fails  to 
establish  a  disposition  is  considered  as 
other  source  milk.  Each  handler  is 
required  to  account  for  all  milk  and 
milk  products  received  or  processed  at 
the  handler’s  plant.  Otherwise,  a 
handler  may  have  an  opportunity  to 
gain  a  competitive  advantage  over 
competitors.  Treating  the  unexplained 
disappearance  of  manufactured  milk 
products  as  other  somce  milk 
contributes  to  a  uniform  application  of 
the  provisions  to  all  handlers. 

Fluid  Milk  Product/Fluid  Cream 
Product:  §§  1007.15  and  1007.16 

The  terms //uid  milk  product  and 
fluid  cream  product  are  standard 
definitions  in  all  milk  orders  and  were 
proposed  for  inclusion  in  the  merged 
order.  There  was  little  discussion  at  the 
hearing  concerning  these  definitions 
and  no  opposition  to  their  inclusion  in 
the  mereed  order. 

The  fluid  milk  product  and  fluid 
cream  product  definitions  were  most 
recently  revised  in  a  national  decision 


involving  all  Federal  milk  orders  that 
was  issued  on  February  5, 1993  (58  FR 
12634),  and  which  became  effective  on 
July  1, 1993.  Official  notice  is  taken  of 
that  decision,  including  the  reasons  set 
forth  for  the  standards  adopted  in  these 
definitions.  They  are  incorporated  by 
reference  in  this  decision. 

Filled  Milk:  §  1007.17 

The  term  filled  milk  also  is  identical 
in  all  milk  orders  and  was  proposed  for 
inclusion  in  the  merged  order.  There 
was  no  opposition  to  this  provision. 

Filled  milk  is  defined  as  any 
combination  of  nonmilk  fat  (or  oil)  with 
skim  milk  (whether  fresh,  cultured, 
reconstituted,  or  modified  by  the 
addition  of  nonfat  milk  solids),  with  or 
without  butterfat,  so  that  the  product 
(including  stabilizers,  emulsifiers,  or 
flavoring)  resembles  milk  or  any  other 
fluid  milk  product,  and  contains  less 
than  six  (6)  percent  nonmilk  fat  (or  oil). 
In  determining  the  classification  of 
filled  products,  the  same  competitive 
criteria  should  apply  to  these  products 
as  to  fluid  milk  products. 

The  filled  milk  definition  stems  from 
the  Assistant  Secretary’s  decision  for  all 
Federal  orders  issued  October  13, 1969 
(34  FR  16881).  That  decision  is 
incorporated  by  reference  in  this 
decision. 

Commercial  Food  Processing 
Establishment:  §  1007.19 

A  standard  definition  for  commercial 
food  processing  establishment  was 
added  to  all  orders  on  July  1, 1993.  The 
definition  contained  in  the  Assistant 
Secretary’s  February  5, 1993,  decision 
(58  FR  12675)  is  just  as  appropriate  for 
the  merged  Southeast  order  as  it  is  for 
the  individual  orders  of  which  it  is 
comprised. 

Product  Prices:  §  1007.20 

Section  20  of  the  proposed  order 
defines  product  prices,  including 
“butter  price,”  “cheddar  cheese  price,” 
“nonfat  dry  milk  price,”  and  “edible 
whey  price.”  These  terms  are  also 
standard  terms,  are  included  in  each  of 
the  individual  orders,  and  were 
proposed,  without  opposition,  for 
inclusion  in  the  merged  order. 

2(b).  Classification  of  Milk:  §§1007.40 
Through  1007.45 

Under  a  Federal  milk  order,  milk  is 
priced  according  to  the  form  or  manner 
in  which  it  is  used.  Section  40  of  the 
proposed  order  discusses  the  four 
classes  of  utilization  under  the  order. 
Section  41  discusses  how  to  classify 
“shrinkage,”  the  disappearance  of  skim 
and  butterfat  that  occurs  through 
handling,  transporting,  and  processing 


milk.  Section  42  sets  forth  rules  for 
classifying  skim  milk  and  butterfat  that 
is  transferred  or  diverted  between 
plants.  Section  43  contains  general  rules 
pertaining  to  the  classification  of 
producer  milk,  and  §  1007.44, 
“classification  of  producer  milk,” 
describes  how  to  classify  producer  milk 
by  allocating  a  handler’s  receipts  of 
skim  milk  and  butterfat  to  the  handler’s 
utilization  of  such  receipts.  Finally, 

§  1007.45  describes  the  market 
administrator’s  reports  and 
announcements  concerning 
classification. 

The  classification  scheme  proposed 
for  the  Southeast  order  is  identical  to 
the  uniform  classification  plan  now  in 
use  in  the  five  individual  orders  and  in 
most  other  Federal  order  markets.  A 
detailed  explanation  of  the  purpose  and 
application  of  these  provisions  is 
contained  in  the  Department’s  final 
decisions  that  were  issued  February  19. 
1974  (39  FR  9012),  July  17, 1975  (40  FR 
30119),  and  February  5, 1993  (58  FR 
12634).  Because  these  provisions  deal 
with  inter-order,  as  well  as  intra-order, 
movements  of  milk,  they  should  be 
essentially  uniform  with  the 
surrounding  orders  and  adopted,  with 
only  a  slight  modification,  for  the 
merged  order. 

Under  the  present  Georgia  order,  the 
application  of  §  1007.42(c)  has  been 
unclear  with  respect  to  the  transfer  or 
diversion  of  bulk  fluid  milk  products  to 
an  exempt  governmental  agency  plant. 

At  present,  if  bulk  milk  is  transferred  to 
an  exempt  plant,  it  is  automatically 
classified  as  Class  I,  based  on  the 
presumption  that  the  transferred  milk  is 
needed  only  to  supplement  the  own- 
farm  production  of  the  exempt  handler. 
However,  where  the  exempt  handler  has 
no  own-farm  production,  this 
presumption  has  resulted  in  a  Class  I 
classification  for  milk  that,  in  fact,  was 
used  in  a  Class  II  product.  Therefore, 
this  paragraph  should  be  modified  to 
provide  an  automatic  Class  I 
classification  for  transfers  or  diversions 
of  fluid  milk  products  to  a  producer- 
handler.  It  should  also  provide  for  a 
Class  I  classification  for  a  packaged 
fluid  milk  product  transferred  to  an 
exempt  governmental  agency  plant 
defined  in  §  1007.8(e).  However,  in  the 
case  of  bulk  fluid  milk  products  or  fluid 
cream  products  transferred  or  diverted 
to  an  exempt  plant,  the  classification 
should  be  based  on  the  exempt  plant’s 
utilization  as  determined  by  the  market 
administrator.  , 

2(c).  Pricing  of  Milk:  §§  1007.50-1007.54 

Milk  pooled  under  most  Federal 
orders  is  now  priced  in  four  use 
classifications:  Class  I,  Class  II,  Class  III. 
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and  Class  III-A.  Class  I  milk,  which  is 
generally  milk  consumed  as  a  beverage, 
competes  for  sales  on  a  local  or  regional 
basis;  Class  11  milk  products,  whi(± 
include  soft  dairy  products  such  as 
cottage  cheese,  ice  cream,  and  dips, 
compete  (m  a  regional  basis,  and  Class 
111  milk  products  (hard  cheese  and 
butter)  and  Class  III-A  products  (nonfat 
dry  milk)  are  products  which  can  be 
stored  for  extended  periods  of  time  and 
compete  for  sales  on  a  national  basis. 

There  are  several  issues  to  be 
discussed  in  connection  with  the 
pricing  of  milk:  Class  III  and  III-A 
prices,  the  Class  II  price,  the  seasonal 
adjustment  propos^  fcnr  the  Class  III 
and  III— A  prices,  the  Class  I  price  level, 
and  the  location  adjustments  that  are 
needed  for  the  new  order. 

The  Class  ni-A  Price:  §  1007.50(d) 

The  present  Class  III-A  price  that  is 
applicable  to  each  of  the  individual 
orders  should  be  ccmtinued  for  the 
Southeast  marketing  area.  This  price  is 
based  on  a  product  formula,  specified  in 
§  1007.50(d),  that  is  defined  as  the 
average  Central  States  nonfat  dry  milk 
price  for  the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  0.4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  ^ue  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent. 

Class  IIl-A  pricing  was  added  to  the 
individual  orders  on  December  1, 1993. 
The  reasons  for  moving  nonfat  dry  milk 
from  Class  III  lo  Class  III-A  and  for 
adopting  the  product  formula  described 
above  were  thoroughly  explained  in  a 
final  decision  issued  October  20, 1993, 
and  published  in  the  Federal  Register 
on  October  29, 1993  (58  FR  58112).  The 
findings  and  conclusions  of  that 
decision  are  incorporated  by  reference 
in  this  decision.  There  was  no 
opposition  to  a  continuation  of  this 
price  under  the  merged  order. 

The  Class  III  Price:  §  1007.50(c) 

The  Class  III  price  for  the  Southeast 
order  should  be  the  "basic  formula 
price,”  as  defined  in  §  1007.51(a).  The 
basic  formula  price  ^  is  the  average  price 
per  hundredweight  for  manufacturing 
grade  milk.  f.o.b.  plants  in  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department  for  the  month,  adjusted  to  a 
3.5  percent  butterfat  basis  and  rounded 


^  A  national  hearing  was  held  In  June  1992  to 
consider  modirications  to  tlie  basic  formula  price 
for  ail  orders.  A  recommended  decision  was  issued 
on  the  basis  of  that  hearing  on  August  3, 1994  (59 
FR  4041Si.  Whatever  is  adopted  aa  a  result  of  that 
proceeding  will  be  incorporated  in  the  merged 
order. 


to  the  nearest  cent  using  the  butterfat 
differential  computed  pursuant  to 
§  1007.74.  This  price  is  now  used  in 
each  of  the  individual  orders  involved 
in  this  proceeding,  in  every  other 
Federal  order,  and  was  proposed  by  the 
coopteralive  coalition  for  the  merged 
order.  It  appropriately  refl«:ts  the  value 
of  milk  used  to  produce  hard  cheese  and 
butter  and  is  equally  appropriate  for  the 
Southeast  marketing  area. 

Seasonal  Adjustment  to  Class  HI  and  m- 
A  Prices 

The  cooperative  coalition  proposal  to 
seasonally  adjust  the  Class  III  and  IIl-A 
prices  should  not  be  adopted. 

The  proposal  would  reduce  Class  III 
and  III-A  prices  by  10  cents  during  the 
months  of  December,  January,  and 
February,  and  by  30  cents  during  the 
months  of  March,  April,  and  May;  and 
it  would  increase  these  prices  by  10 
cents  in  June,  20  cents  in  July,  25  cents 
in  August  through  October,  and  15  cents 
in  November. 

The  cooperative  coalition’s 
spokesman  testified  that  there  is 
considerable  cost  inv'olved  in  balancing 
the  seasonal  excess  supply  of  the 
proposed  marketing  area.  The 
cooperative  coalition  proposal,  he 
testified,  is  designed  to  relieve  the 
handlers  of  some  of  the  cost  involved  in 
assuming  this  role. 

This  propK)sal  was  opposed  by  a 
handler  and  a  regional  cooperative 
association  in  post-hearing  briefs.  Baker 
&  Sons  Dairy  stated  in  its  brief  that 
while  the  simple  average  of  the 
proposed  seasonal  adjustments  would 
be  mathematically  neutral,  they  are  far 
from  neutral  on  a  weighted  average 
basis  and  would  substantially  reduce 
the  blend  price  and  producer  income 
during  the  months  of  December  through 
May.  The  handler  also  argued  that  this 
proposal  undermines  the  principle  of 
pricing  Class  III  and  Ul-A  products  cm 
a  national  and  intemation^  basis,  and 
instead  would  give  one  area  of  the 
country  an  advantage  over  other  areas. 

Milk  Marketing,  Inc.,  a  cpoperative 
with  dairy  farmer  members  in  eight 
states,  also  submitted  a  brief  opposing 
any  seasonal  adjustment  to  the  Class  III 
and  III-A  prices.  MMI  wrote  that  plants 
utilizing  milk  in  Class  III  and  m-A 
during  the  months  of  Marcdi,  April,  and 
May  would  have  a  30-cent  per 
hundredweight  advantage  over  plants 
regulated  under  other  orders.  It  stated 
that  this  translates  to  a  price  advantage 
of  3  to  4  cents  per  pound  for  nonfat  chy 
milk  powder. 

The  proposal  to  seasonally  adjust 
Class  III  and  UI-A  prices  cannot  be 
justified  on  the  basis  of  this  hearing 
record.  It  is  apparent  fi-om  reviewing  the 


market  administrator’s  price 
announcements  from  December  1993 
through  March  1994  that  much  of  the 
seasonally  surplus  milk  in  the  proposed 
Southeast  marketing  area  is 
manufactured  into  nonfat  dry  mUk  at 
the  Dairymen,  Inc.,  plants  in  Lewisburg, 
Tennessee,  and  Franklinton,  Louisiana. 
As  a  result  of  the  institution  of  Class  III- 
A  pricing  in  December  1993,  DI  has 
already  Stained  substantial  relief  in  the 
pricing  of  Class  III-A  milk.  For  the  four 
months  from  December  1993  through 
March  1994,  the  Class  III-A  price 
averaged  $2.15  below  the  Class  III  price. 
This  reduction  in  price  for  Class  UL-A 
milk  would  have  reduced  the  blend 
price  by  approximately  nine  cents  per 
hundredweight  in  the  proposed  market 
for  these  months  if  the  merged  order 
had  been  in  effect. 

Producers  in  this  marketing  area  have 
already  contributed  to  those 
organizations  that  are  balancing  the 
reserve  supplies  of  the  market,  and  we 
find  no  compelling  reason  on  the  basis 
of  this  record  to  increase  this 
contribution  by  further  reducing  the 
Class  III  and  III-A  prices  with  the 
proposed  seasonal  adjustments.  The 
proposal  is,  therefore,  denied. 

Class  II  Price:  §  lC)07.5CKb) 

The  Class  11  price  proposed  for  the 
merged  order  is  the  price  now 
applicable  to  the  individual  orders  and 
to  most  other  Federal  orders.  There  was 
no  opposition  to  the  continuation  of  this 
price  imder  the  merged  order.® 

Class  I  Pricing 

The  Class  I  price  under  the  proposed 
Southeast  order  should  be  determined 
by  adding  a  Class  I  differential  to  the 
basic  formula  price  for  the  second 
preceding  month.  This  is  the  method  for 
determining  Class  I  prices  under  all 
Federal  orders  and  the  method  proposed 
for  the  merged  order.  There  was  no 
opposition  to  this  proposal. 

As  proposed  by  the  cooperative 
coalition,  the  Class  I  differential 
applicable  to  the  base  zone,  which 
includes  Birmingham,  Alabama,  and 
Atlanta,  Georgia,  should  be  $3.08  per 
hundredweight,  the  differential  that  is 
now  applicable  to  those  locations  under 
the  Georgia  and  Alabama-West  Florida 
orders. 

In  establishing  the  Class  I  price  level, 
a  primary  consideration  must  be  to 
attract  an  adequate  supply  of  Grade  A 
milk  for  fluid  use,  taking  into 


•‘A  recommended  decision  that  would  modify 
Class  II  pricing  under  all  Federal  milk  orders  was 
issued  on  August  22, 1994,  and  published  on 
August  26. 1994  (59  FR  44074).  Any  amendmerits 
resulting  from  that  proceeding  will  be  applicable  to 
the  merged  order  proposed  in  this  proceeding. 
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consideration  production  within  the 
marketing  area  relative  to  the  demand 
for  fluid  milk  by  handlers  regulated 
under  the  order  and  the  cost  of 
transporting  bulk  milk  from  surplus 
producing  areas  to  supplement  local 
production.  However,  an  equally 
important  consideration  is  to  establish  a 
Class  I  price  that  will  provide  proper 
alignment  with  Class  I  prices  in 
neighboring  markets.  A  Class  I  price  that 
is  too  high  could  result  in  excessive 
milk  production  within  the  market  and 
a  retail  price  advantage  for  handlers 
regulated  under  lower-priced  orders 
distributing  packaged  products  in  the 
marketing  area.  Therefore,  the  Class  I 
price  should  not  exceed  the  Class  I  price 
in  the  closest  surplus-producing  region 
plus  the  cost  of  transporting  bulk  milk 
from  that  area  to  this  market. 

Based  on  the  current  cost  of 
transporting  milk,  which  the 
cooperative  coalition’s  spokesman 
indicated  was  in  excess  of  3.9  cents  per 
hundredweight  per  10  miles  distance, 
the  $3.08  Class  I  differential  proposed 
for  the  base  zone  of  the  merged  order 
should  be  high  enough  to  insure  an 
adequate  supply  of  milk  but  not  too 
high  so  as  to  provide  a  pricing 
advantage  for  handlers  in  lower-priced 
markets  to  the  north  of  the  Southeast 
marketing  area. 

Plant  Location  Adjustments:  §  1007.52 

The  merged  order  should  have  a  total 
of  12  pricing  zones  consisting  of  a  base 
zone,  five  “minus”  zones,  and  six 
“plus”  zones.  These  zones,  and  the 
Class  I  differential  that  would  apply  to 
each  zone,  are  shown  on  the  map  of  the 
marketing  area  included  in  this 
decision.  Table  1  identifies  the  plants 
designated  by  the  numbers  on  the  map. 

Although  there  are,  in  reality,  12 
different  Class  I  prices  that  will  apply  to 
the  Southeast  marketing  area,  for 
statistical  purposes  the  Class  I  price  that 
will  be  shown  for  the  market  will  be  the 
price  applicable  to  Zone  6,  the  base 
zone.  As  noted  earlier,  this  zone 
includes  Atlanta,  Georgia,  and 
Birmingham,  Alabama,  two  of  the 
market’s  key  population  centers. 

In  arriving  at  the  appropriate  location 
adjustments  for  the  Southeast  marketing 
area,  several  factors  were  taken  into 
consideration.  In  addition  to 
considering  the  prices  that  are  now 
applicable  in  each  of  the  separate  areas 
and  those  embodied  in  the  proposals 
submitted,  it  was  necessary  to  consider 
other  factors  such  as  the  prices  in 
marketing  areas  contiguous  to  the 
Southeast  marketing  area,  whether  the 
zones  in  the  separate  marketing  areas 
lined  up  prope.’ly  on  an  east-to-west 
axis  in  Lhe  merged  marketing  area,  the 


fluid  needs  of  each  area,  the  supply  of 
milk  locally  available  to  each  area,  and 
the  competitive  relationship  among 
hemdlers  in  each  area. 

The  zones  proposed  in  this  decision 
were  carefully  drawn  to  provide  proper 
alignment  with  the  Carolina  order  to  the 
east,  the  Upper  Florida  order  to  the 
south,  the  Texas  and  Southwest  Plains 
orders  on  the  west,  and  the  Louisville- 
Lexington-Evansville,  Paducah,  and 
Tennessee  Valley  orders  on  the  north; 
they  were  drawn  so  as  to  minimize  price 
changes  from  one  zone  to  the  next  zone; 
as  much  as  possible,  the  zones  were 
drawn  so  as  to  include  in  the  same  zone 
all  plants  located  in  close  proximity  to 
one  another;  and  they  were  drawn  in  a 
way  that  will  provide  an  incentive  for 
milk  to  move  from  areas  of  surplus 
production  to  metropolitan  areas  where 
distributing  plants  are  located. 

Zone  6 

As  indicated  above,  the  base  zone 
(Zone  6)  includes  a  band  of  counties 
extending  fi-om  South  Carolina  on  the 
east  to  Texas  on  the  west.  The  $3.08 
Class  I  differential  applicable  to  this 
zone  borders  a  $3.08  zone  in  the 
Carolina  order  and  a  $3.16  zone  in  the 
Texas  order  and  a  $3.00  zone  in  the 
Southwest  Plains  order.  Included  within 
this  zone  are  three  distributing  plants  in 
Georgia,  three  in  Alabama,  and  two  in 
Mississippi.  The  $3.08  adopted  for  the 
Georgia  and  Alabama  plants  is  the  same 
price  that  is  now  applicable  to  these 
plants  and  that  was  proposed  by  the 
cooperative  coalition  and  Fleming 
Dairy.  ^ 

The  Mississippi  portion  of  Zone  6 
includes  the  Brookshire  (Dairy  Fresh) 
Dairy  Products,  Inc.,  plant  in  Columbus 
(Lowndes  County)  and  LuVel  Dairy 
Products,  Inc.,  in  Kosciusko  (Attala 
County).  At  the  present  time,  the  price 
at  the  Columbus  plant  is  $3.10,  while 
the  price  in  Kosciusko  is  $3.20.  Proposal 
number  1  would  have  maintained  these 
prices,  while  the  Fleming  Dairy 
proposal  would  have  included  the 
Columbus  plant  in  its  $3.08  zone  and 
the  Kosciusko  plant  in  its  $3.18  zone. 

Lowndes  and  Attala  Counties  should 
be  added  to  Zone  6  of  the  proposed 
Southeast  marketing  area  with  a  Class  I 
differential  of  $3.08.  This  price  ties  in 
well  with  prices  to  the  east  and  west 
and  will  be  10  cents  below  the  Class  I 
price  applicable  to  LuVel’s  closest 
competitor,  Flav-O-Rich  in  Canton, 
which  is  about  50  miles  southeast  of 
Kosciusko. 


’’  It  should  be  understood  that  references  to  the 
“Fleming  Dairy”  proposal  mean  Proposal  No.  9  as 
included  in  the  notice  of  hearing. 


The  $3.08  price  in  Zone  6  would 
extend  into  13  counties  in  southern 
Arkansas,  which  are  now  not  regulated 
by  any  order.  There  are  now  no 
distributing  plants  in  this  area. 

Zone  7 

Zone  7  should  have  a  Class  I 
differential  of  $3.18  (i.e.,  a  plus  location 
adjustment  of  10  cents).  This  zone 
borders  a  $3.23  zone  under  the  Carolina 
order  on  its  easternmost  edge  and  a 
$3.16  zone  under  the  Texas  order  on  its 
western  border.  There  are  five 
distributing  plants  in  this  zone: 

Foremost  Dairies  in  Shreveport, 
Louisiana;  the  Borden  Company  in 
Monroe;  Flav-O-Rich  in  Canton, 
Mississippi;  Kinnett  Dairy  in  Columbus, 
Georgia;  and  the  Borden  Company  in 
Macon,  Georgia.  The  Shreveport  and 
Momoe  plants  are  now  in  a  $3.28  zone 
under  Order  96,  the  Flav-O-Rich  plant  is 
in  a  $3.35  zone  under  Order  94,  and  the 
Columbus  and  Macon,  Georgia,  plants 
are  in  a  $3.18  zone  under  Order  7. 

Testimony  at  the  hearing  indicated 
that  handlers  in  northwestern  Louisiana 
compete  with  handlers  in  east  Texas 
who  are  subject  to  a  $3.16  price.  It  was 
also  pointed  out  in  testimony  and  in  a 
brief  that  Dallas,  Texas,  which  is 
roughly  the  same  latitude  as  Shreveport, 
had  the  same  price  as  Shreveport  from 
1985  through  1991,  after  which  the 
Dallas  price  was  reduced  from  $3.28  to 
$3.16. 

Data  and  testimony  in  the  record  also 
indicated  that  there  are  abvmdant 
supplies  of  milk  available  to  the 
Shreveport  and  Monroe  handlers  in 
nearby  De  Soto  Parish  and  in  Hopkins 
County,  Texas,  which  produced  74 
million  pounds  of  milk  in  December 
1992. 

The  $3.28  price  that  presently  applies 
at  Shreveport  and  Monroe  and  which 
was  proposed  for  this  area  by  the 
cooperative  coalition  is  too  high  in 
relation  to  the  $3.16  Class  I  differential 
under  the  Texas  order.  In  the  absence  of 
any  testimony  indicating  that  the 
Shreveport/Monroe  area  is  a  deficit  area 
needing  an  unusually  high  price  to 
attract  a  supply  of  milk,  the  price  in  that 
area  should  be  reduced  to  $3.18. 

The  price  at  the  Flav-O-Rich  plant  in 
Canton  should  be  reduced  by  17  cents 
to  provide  proper  alignment  with  areas 
to  the  east  and  west  of  Canton.  Although 
the  competitive  relationship  will  he 
changed  between  Flav-O-Rich,  Canton, 
and  its  nearest  competitor,  the  Borden 
plant  in  Jackson,  Mississippi  (Zone  8), 
the  10-cent  difference  in  price  is  not 
unreasonably  wide  in  view  of  the 
roughly  25  miles  from  Canton  to  Jackson 
and  is  necessary  to  provide  a  proper 
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price  relationship  with  areas  to  the  east 
and  west  of  Canton. 

Zone  8 

Zone  8  of  the  proposed  marketing  area 
includes  no  plants  in  Louisiana  or 
Georgia,  but  does  encompass  one  plant 
in  Mississippi  and  two  plants  in 
Alabama. 

The  Mississippi  plant  in  Zone  8  is  the 
Borden  plant  in  Jackson,  while  the  two 
Alabama  plants  are  the  Superbrand  and 
Flav-ORich  plants  in  Montgomery. 
Under  Order  94,  the  Jackson  plant  now 
has  a  Class  I  di^erential  price  of  $3.35. 
As  proposed  by  the  cooperative 
coalition  and  Fleming  Dairy,  that  would 
also  be  the  price  undCT  the  merged 
order.  The  two  Montgtwnery  plwts  also 
now  have  a  Class  I  differential  of  $3.35, 
which  were  also  the  prices  proposed  for 
those  two  areas. 

Tbe  price  in  Jackson,  Mississippi,  and 
Montgomery,  Alabama,  should  be 
reduo^  firem  $3.35  to  $3.28.  These 
plants  are  on  nearly  the  same  east- west 
plane  as  Dallas,  Shreveport,  and 
Monroe,  which  would  be  subject  to  a 
$3.18  differential  price.  There  was  no 
indication  of  a  problem  attracting  a  milk 
supply  in  this  area,  and  there  are  no 
plants  in  the  immediate  area  that  would 
be  negatively  impacted  by  this  modest 
reduction  in  price.  Accoiriingly,  the 
pricing  in  the  four  separate  marketing 
areas  should  be  integrated  by  the 
creation  of  this  $3.28  zone. 

Zone  9 

Zone  9  runs  from  the  Atlantic  Ocean 
on  the  east  to  a  $3.34  zone  under  the 
Texas  order  on  the  west.  The  differential 
price  in  Zone  9  should  be  $3.38.  There 
are  no  distributing  plants  within  this 
zone  in  Louisiana,  Mississippi,  or 
Alabama,  but  there  is  one  nonpool  plant 
operated  by  Hershey  Foods  in 
Savannah,  Georgia.  The  Hershey  plant 
in  Savannah  is  now  subject  to  a  $3.38 
Class  I  differential  price  under  Order  7. 
Both  the  coo|>erative  coalition  and 
Fleming  Dairy  proposed  a  continuation 
of  current  prices  for  this  area. 

Zone  10 

Zone  10  should  be  priced  at  $3.48,  or 
10  cents  above  Zone  9. 

There  are  two  plants  in  Zone  10:  the 
Dairy  Fresh  plants  in  Hattiesburg, 
Mississippi,  and  Cowarts,  Alabama.  The 
present  price  at  the  Hattiesburg  plant  is 
$3.45,  while  the  Cowarts  plant  (in 
Houston  County)  is  subjert  to  a  $3.38 
price  in  a  one-county  zone  under  the 
Alabama-West  Florida  fwder.  The 
present  price  in  the  Alabama  counties 
adjacent  to  Houston  County  is  $3.65. 
Under  the  Georgia  order,  the  price  at 


this  latitude  is  now  $3.38,  while  in 
Louisiana,  it  is  $3.55. 

A  $3.48  price  in  Zone  10  will  provide 
for  proper  price  alignment  with  the 
$3.58  differential  price  that  applies  to 
the  Upper  Florida  marketing  area.  It  will 
also  provide  for  a  gradual  transition  in 
price  to  the  higher  priced  zones  in 
Alabama,  Mississippi,  and  Louisiana. 

Zone  11 

Zone  11  of  the  Southeast  marketing 
area  borders  the  Upj>er  Florida  order  on 
the  east,  where  the  Class  I  differential 
price  is  $3.58,  and  the  Texas  order  on 
the  west,  where  the  price  is  $3.34.  The 
price  in  Zone  11  should  be  $3.58. 

Zone  11  includes  two  counties  that 
are  split  between  two  zones.  The 
portion  of  Tangipahoa  Parish, 

Louisiana,  north  of  State  highway  16  is 
within  Zcme  11;  the  remainder  of 
Tangipahoa  Parish  is  in  Zone  12.  The 
portion  of  Mobile  County,  Alabama,  that 
is  within  25  miles  of  the  Mobile  City 
Hall  is  in  Zone  12,  while  the  remainder 
of  Mobile  County  is  in  Zone  11. 

There  are  no  distributing  plants  in 
Zone  11,  but  there  are  two  cooperative 
manufacturing  plants  in  the  Louisiana 
parishes  of  Tangipahoa  and 
Washington.  In  the  portion  of 
Tangipahoa  Parish  north  of  State 
highway  16,  Mid-America  Dairymen, 
Inc.,  operates  a  cheese  plant  in 
Kentwood.  In  Washington  Parish,  which 
is  to  the  east  of  Tangipahoa  Parish, 
Dairymen,  Inc.,  operates  a  butter- 
powder  manufacturing  plant  in 
Franklinton. 

At  the  present  time,  the  Class  I 
differential  price  at  Kentwood  and 
Franklinton  is  $3.65  under  Order  94. 

The  cooperative  coalition  proposed  a 
continuation  of  this  price  level  under 
the  merged  order,  as  did  Fleming  Dairy, 
Dairy  Fresh,  Acadia  Dairy,  Barber  Dairy, 
Brown’s  Velvet  Dairy,  Guth  Dairy, 
Kleinpeter  Dairy,  and  Walker  Resources. 
It  should  be  noted,  however,  that  these 
proposals  were  directed  at  the  zone  as 
it  presently  exists  under  Order  94  (i.e., 
including  Baton  Rouge  and  Hammond, 
Louisiana)  and  not  as  it  is  proposed 
here. 

In  August  1993,  Tangipahoa  Parish 
produced  23  million  pounds  of  milk,  far 
more  than  any  other  parish  in 
Louisiana.  Washington  Parish  was  the 
next  highest  production  parish  that 
month,  producing  14.6  million  pounds. 
Directly  north  of  Tangipahoa  and 
Washington  Parishes  are  the  Mississippi 
counties  of  Pike  and  Walthall,  which  are 
the  tw'o  highest  production  counties  in 
Mississippi,  producing  6.9  and  7.0 
million  pounds,  resp>ectively,  in  August 
1993. 


’  Because  of  the  substantial  milk 
production  in  this  area  of  southern 
Mississippi  and  southeastern  Louisiana, 
this  area  serves  as  a  reserve  supply  area 
for  much  of  the  Southeast.  In  August 
1993,  for  example,  more  milk  was 
supplied  to  the  Alabama-West  Florida 
market  from  Washington  Parish  than 
any  other  county  or  parish  in  the 
Southeast. 

A  $3.58  price  level  for  Zone  11  will 
align  properly  with  the  Upper  Florida 
marketing  area  and  will  provide  a 
smooth  transition  to  Zone  12,  which 
should  be  priced  10  cents  above  Zone 
11.  Milk  is  not  needed  in  Zone  11,  but 
it  is  needed  in  Zone  12.  Therefore,  the 
price  in  Zone  11  needs  to  be  high 
enough  to  provide  proper  alignment 
w'ith  lower  prices  north  of  this  area  and 
higher  prices  south  of  the  area,  but  it 
does  not  have  to  be  kept  at  its  present 
level,  particularly  since  the  price  in 
Zone  12  is  being  reduced. 

Although  Zones  11  and  10  ($3.58  and 
$3.48,  respectively)  of  the  Southeast 
order  abut  a  $3.34  zone  under  the  Texas 
order,  there  are  no  distributing  plants  in 
the  Texas  coimty  of  Newton,  w^hich 
borders  these  zones.  Due  to  the 
extremely  large  zones  in  the  Texas 
marketing  area,  it  is  not  possible  to 
gradually  increase  prices  on  a  north  to 
south  axis  in  Louisiana  while 
simultaneously  matching  up  perfectly 
with  the  zone  prices  of  the  Texas 
marketing  area.  Because  there  are  no 
plants  in  this  area,  however,  this  is  not 
a  serious  problem  at  the  present  time. 

Zone  12 

Zone  12  contains  several  of  the  large  . 
population  centers  in  this  marketing 
area,  including  Baton  Rouge,  New 
Orleans,  and  Mobile.  It  extends  from 
Mobile,  Alabama,  on  the  east  to  the 
Texas  border  on  the  west.  The  Class  I 
differential  applicable  to  Zone  12 
should  be  $3.68. 

At  present,  the  differential  prices  at 
Baton  Rouge,  New  Orleans,  and  Mobile 
are  $3.78,  $3.85,  and  $3.65,  respectively. 
Under  the  cooperative  coalition 
proposal,  these  prices  would  stay  at 
their  present  levels.  Under  the  Fleming 
Dairy  proposal,  and  under  Proposal  No. 
3,  which  was  jointly  submitted  by  Dairy 
Fresh,  Barber  Dairy,  Brown’s  Velvet 
Dairy,  and  Kleinpeter  Dairy,  the  price  at 
Baton  Rouge  would  be  reduced  to  $3.65 
and  the  price  at  New  Orleans  would  be 
reduced  to  $3.72.  Fleming  Dairy  also 
proposed  a  price  of  $3.65  for  Mobile. 

A  spokesman  representing  Dairy 
Fr^sh  of  Louisiana  (i.e.,  part  of  the 
Fleming  Companies),  which  operates  a 
distributing  plant  in  Baker,  Louisiana 
(about  five  miles  north  of  Baton  Rouge), 
testified  that  the  Class  I  prices  in 
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southern  Louisiana  should  be  adjusted 
for  three  reasons.  First,  he  said  that  the 
current  Class  I  price  for  southern 
Louisiana  which  was  estabhshed  by 
Congressional  mandate  in  1985  has  put 
this  area  significantly  .out  of  alignment 
with  the  price  grid  of  other  locations  in 
the  South.  The.Congressionally- 
mandated  Class  !  pricing  in  southern 
Louisiana,  he  said,  was  not  justified  in 
the  1985  legislative  history  and  cannot 
be  justified  now,  paiticul^y  since  the 
area  north  of  Lake  Pontchartrain  and 
Lake  Maurepas  contains  one  of  the 
greatest  concentrations  of  milk  cows  of 
the  deep  South. 

The  witness  testified  that  inihe 
Federal  order  system  higher  Class  I 
prices  at  one  location  compared  to 
another  Bluest  a  . need  to  attract  milk 
from  distant  supply  areas.  But  southern 
Louisiana,  he  pointed  out,  is  not  more 
deficient  in  milk  production  than 
Florida.  In  .fact,  he  added,  southern 
Louisiana  milk  supply  is  regularly 
transferred,  primarily  by  Dairymen, 
Incorporated,  to  Florida  during  short 
production  months  to  supplement 
Florida’s  raw  milk  requirements.  He 
said  that  Louisiana  shipments  to  Florida 
totaled  17  million  pounds  in  1989,  4 
milhon  pounds  in  1990,  5  million 
pounds  in  1991, 2.5  million  pounds  in 
1992,  and  in  August  1993  seven  loads 
containing  330,000  pounds. 

The  second  reason  why  southern 
Louisiana  prices  should  be  lowered, 
according  to  the  witness,  was  that  in 
September  of  1990  a  new  Superbrand 
plant  commenced  operation  in 
Hammond,  Louisiana,  which  is  about  40 
miles  due  east  of  Baton  Rouge,  and  55 
miles  north  of  New 'Orleans.  He  said  the 
Superbrand  plant  was  25  miles  closer  to 
New  Orleans  than  Baton  Rouge,  yet  the 
Hammond  plant  enjoyed  a  Class  I 
differential  of  $3.65,  which  is  13  cents 
lower  than  the  Baton  Rouge  price  of 
$3.78. 

The  witness  testified  that  the  mileage 
allowance  between  Hammond  and  New 
Orleans  is  3.6  cents  per  hundredweight 
per  ten  miles  while  the  mileage 
allowance  between  Baton  Rouge  and 
New  Orleans  is  0.8  cents  per 
hundredweight  per  ten  miles.  He  stated 
that  the  Hammond  allowance  clearly 
exceeds  the  prevailing  rate  of  about  2.0 
cents  to  2.5  cents  i>er  hundredweight 
i  per  10  miles  that  prevails  elsewhere  in 
the  Southeast. 

The  Dairy  Fresh  witness  stated  that 
the  third  reason  why  southern  Louisiana 
prices  should  be  lowered  is  that  in  1991 
the  Departmentiowered  the  Texas  Class 
I  differential  by  12  cents  per 
hundredweight.  As  a  result,  he  said, 
milk  processors  in  Texas  immediately 
received  a  relative  12-cent  advantage  in 


their  .  ability  to  compete  with  Louisiana 
processors.  Prior  to  this  decirion,  be  • 
testified,  handlers  in  the  liouston- 
Beaumont  zone  of'ffie  Texas  .market, 
paid  4  cents  per  hundredweight  more 
for  their  Class  I  mi&than  processors  in 
the  Baton  Rouge  area.  After  the  change, 
however,  these  processors  paid  8  cents 
less  than  the  Baton  Rouge  processors,  he 
added.  The  witness  said  that  the  Texas 
plants  with  regular  distribution  in 
Louisiana  include  two  plants  in  Tyler, 
one  in  Conroe,  and  one  plant  in  Fort 
Worth.  One  of  the  Tyler  plants,  he 
estimated,  distributed  4  million  poimds 
of  Class  I  milk  per  month  to  retail  stores 
in  Louisiana. 

The  witness  also  testified  that  gross 
margins  on  Louisiana  wholesale  milk 
prices  have  tightened  up  since  the 
Department  lowered  the  Texas  prices. 

He  said  it  was  time  to  address  and 
correct  the  problem  of  competitive 
inequity  and  price  misalignments 
without  further  delay  and  urged  the 
Department  to  address  the  southern 
Louisiana  pricing  problems  by  partial 
recommended  and  final  decisions, 
without  waiting  for  analysis  and 
resolution  of  other  merger  issues. 

A  spokesman  for  the  Southern  Foods 
Group  (SFG)  testified  that  SFG  agreed 
with  Fleming  Dairy  that  the  price  in 
southeastern  Louisiana  was  too  high 
relative  to  other  areas.  He  also  stated 
that  the  price  surface  that  exists  there 
today  is  solely  the  result  of  the  1985 
Farm  Bill,  which  established  statutory 
minimums  for  Class  I  differentials  in 
New  Orleans  and  Shreveport.  He  added 
that  there  is  no  longer  a  reason  to 
maintain  the  existing  price  structure  in 
southern  Louisiana  because  the 
Congressional  mandate  to  increase 
prices  was  not  binding  after  April  30, 
1988. 

The  SFG  witness  testified  that  the 
largest  population  center  for  the 
Southeast  order  is  Zone  8  of  Proposal 
No.  1  (i.e.,  the  Atlanta  area)  with  a 
population  of  3.3  million.  He  said  the 
next  most  populous  area  is  the 
Birmingham,  Alabama,  area  with 
1,717,455  people,  followed  by  the  Baton 
Rouge-West  Louisiana  and  southern 
Georgia  areas  with  1.3  million  each,  and 
then  New  Orleans  with  1.2  million. 

Using  data  on  nearby  milk  supplies 
and  per  capita  consumption  of  fluid 
milk,  the  witness  asserted  that  there  is 
more  production  in  relation  to 
population  in  southern  Louisiana  than 
in  any  other  population  center  of  the 
marketing  area.  He  said  that  nearby  milk 
supplies  in  southern  Louisiana  for 
December  1992  exceeded  53.5  million 
pounds  while  all  of  the  milk  production 
located  iin  Zone  8  of  Proposal  No.  1  was 
44.2  million  pounds.  In  contrast,  he 


pointed  out,  the  population  of  Zone  8 
exceeded  southern  Louisiana  by  2.4 
million  people.  Therefore,  he 
concluded,  the -milk  price  in  Baton 
Rouge  and  New  Orleans -is  higher  than 
is  warranted. 

In  its  post-hearing  brief,  SFG  stated 
that  there  should  be  no  difference  in 
price  between  Baton  Rouge  and  New 
Orleans.  The  brief  pointed  out  that  prior 
to  the  1985  Farm  Bill,  the  Class  I  price 
at  Baton  Rouge  and  New  Orleans  was 
the  same.  It  also  emphasized  that  the 
distance  from  the  large  pool  of  milk  in 
Tangipahoa  Paririi  is  roughly  the  same 
to  New  Orleans  as  to  Baton  Rouge 
because  of  the  causeway  over  L^e 
Pontchartrain. 

A  witness  appearing  on  behalf  of  the 
Louisiana  Farm  Bureau  Federation 
stated  that  processors  in  Louisiana  are 
losing  fluid  milk  sales  and  producers 
are  also  losing  their  market.  He  testified 
that  it  w'as  important  that  the  pricing 
structure  be  aligned  appropriately,  not 
only  within  the  consolidated  area,  but 
also  with  the  adjacent  market  areas.  He 
asked  the  Department  to  objectively 
evaluate  the  pricing  structures  in  the 
proposed  consolidated  area.  Louisiana 
processors  cannot  be  competitive,  he 
noted,  if  they  are  subject  to 
unreasonably  high  prices  relative  to 
their  competition. 

The  witness  testified  that  current 
Federal  order  price  alignment  within, 
and  adjacent  to,  Louisiana  markets  has 
resulted  in  prices  that  are  jeopardizing 
the  economic  well-being  of  the  State’s 
dairy  industry.  Just  as  important,  he 
added,  it  is  contributing  to  a  decline  in 
the  critical  mass  of  services  essential  to 
a  healthy  dairy  industry  (e.g.,  milk 
hauling,  veterinary  services,  feed 
milling,  etc.). 

The  Louisiana  Farm  Bureau  witness 
indicated  that  “the  decline  of  our  local 
markets  and  loss  of  our  processing 
industry,  can  be  directly  linked  to 
imports  from  adjacent  areas.’’  He  said 
that  the  present  price  structure  has 
resulted  in  the  importation  of  unneeded 
milk  from  Texas  which,  in  turn,  has 
caused  the  unnecessary  movement  of 
milk  at  the  expense  of  Louisiana 
dairymen. 

We  must  conclude  from  the  testimony 
in  tliis  record  that  a  reduction  in  price 
is  absolutely  necessary  in  the  Baton 
Rouge  and  New  Orleans  areas  and  that 
there  is  no  reason  for  Hammond  to  be 
priced  13  cents  below  Baton  Rouge  or 
for  Baton  Rouge  to  be  priced  seven  cents 
below  New'Orleans.  They  should  all  be 
in  the  same  zone  with  the  same  price. 

The  available  supplies  of  milk  in  the 
New  Orleans/Baton  Rouge  area  do  not 
justify  a  continuation  of  the  present 
price  structure.  From  December  1983  to 
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December  1992,  the  milk  supply  in  the 
two  Louisiana  parishes  of  Tangipahoa 
and  Washington  grew  by  more  than  29 
percent,  from  39,492,177  poxmds  of 
milk  per  month  to  51,125,921  pounds  of 
milk  per  month.  In  December  1992, 
more  than  33  million  pounds  of  milk 
produced  in  Tangipahoa  Parish  were 
pooled  on  Orders  94  and  96.  There  is 
another  15.9  million  poimds  of  milk 
available  in  Washington  Parish  and  in 
excess  of  4.6  million  pounds  for 
December  1992  from  St.  Tammany  and 
St.  Helena  Parishes.  In  total,  there  were 
55  million  pounds  of  milk  in  parishes 
close  to  the  New  Orleans/Baton  Rouge 
area. 

The  Class  I  differential  price  in  Zone 
12  should  be  $3.68,  which  is  10  cents 
below  the  present  price  in  Baton  Rouge, 
three  cents  higher  than  the  present  price 
in  Hammond,  Louisiana,  and  18  cents 
below  the  present  price  in  New  Orleans. 
It  is  also  two  cents  below  the  adjacent 
Zone  8  price  of  Order  126. 

In  this  southernmost  part  of  the 
Southeast  marketing  area,  there  is 
obviously  no  reason  to  provide  higher 
prices  to  preserve  alignment  with  more 
southerly  areas  because  there  is  nothing 
but  water  south  of  New  Orleans.  The 
question  that  must  be  asked  then  is 
whether  or  not  a  higher  price  is  needed 
to  attract  a  supply  of  milk  to  this  area. 

The  testimony  and  data  in  this  record 
indicate  that  there  is  more  milk 
available  to  handlers  in  New  Orleans 
and  Baton  Rouge  than  to  handle'rs  in 
many  other  parts  of  the  marke^ng  area. 
It  would  therefore  appear  that,  not  only 
are  the  present  Class  I  price  levels  in 
Baton  Rouge  and  New  Orleans  not 
needed  to  help  handlers  attract  a  supply 
of  milk  to  this  euea,  but,  in  fact,  may 
hinder  the  movement  of  bulk  milk  to 
other  areas  where  it  is  needed  for  fluid 
use. 

From  May  1984  to  May  1993,  the  total 
packaged  distribution  of  fluid  milk 
products  in  the  Greater  Louisiana 
marketing  area  decreased  from  46.7 
million  pounds  to  46.4  million  pounds, 
or  by  .6  percent.  During  this  same  time 
period,  the  distribution  of  packaged 
fluid  milk  products  in  this  marketing 
area  by  handlers  regulated  under  the 
Texas  order  increased  from  2.5  million 
pounds  to  9.8  million  pounds,  or  by 
approximately  290  percent.  The  total 
distribution  in  the  area  from  handlers 
regulated  under  all  other  Federal  orders 
increased  from  11.9  million  pounds  to 
15.2  million  pounds  (i.e.,  2.7  percent). 

In  the  Order  94  marketing  eu'ea,  the 
total  packaged  distribution  of  fluid  milk 
products  declined  from  64.0  million 
poimds  to  61.5  million  from  May  1984 
to  May  1993,  or  by  3.9  percent.  During 
this  time  period,  the  distribution  of 


packaged  fluid  milk  products  from  all 
other  orders  increased  from  9.3  million 
pounds  in  May  1984  to  13.3  million 
pounds  in  May  1993,  or  by  43  percent. 

These  comparisons  paint  an 
unhealthy  picture  for  handlers  in 
Mississippi  and  Louisiana.  While  their 
total  disposition  of  fluid  milk  products 
has  gone  down,  more  and  more  of  what 
remains  of  their  market  is  being  serviced 
by  handlers  outside  the  marketing  area. 
Although  there  may  be  other 
explanations  for  these  statistics,  one 
thing  that  definitely  happened  during 
this  time  frame  is  that  the  Class  I  prices 
in  Baton  Rouge  and  New  Orleans  went 
up  in  relation  to  all  of  the  surrounding 
orders. 

The  pricing  structure  adopted  here  for 
Zone  12  should  restore  proper  price 
alignment  to  this  area  in  relation  to 
prices  in  surrounding  orders. 

The  Mobile,  Alabama,  area  should 
also  be  part  of  Zone  12;  specifically,  that 
part  of  Mobile  County,  Alabama,  within 
20  miles  of  the  Mobile  City  Hall.  The 
Zone  12  price  of  $3.68  for  this  area 
would  be  three  cents  higher  than  the 
$3.65  price  that  now  applies  to  Mobile 
under  Order  93  and-which  was 
proposed  for  this  area  by  the 
cooperative  coalition. 

There  are  two  plants  in  the  Mobile 
area:  Barber  Pure  Milk  Company 
(Barber)  in  Mobile  and  Dairy  Fresh 
Corporation  (Dairy  Fresh)  in  nearby 
Prichard. 

At  the  hearing.  Barber  and  Dairy 
Fresh  proposed  maintaining  the  present 
$3.65  Class  I  differential  price  at  Mobile, 
but  increasing  the  producer  location 
adjustment  by  an  additional  22  cents. 
Under  the  cooperative  coalition 
proposal  and  the  Fleming  Company 
proposal,  the  Class  I  differential  price 
also  would  have  remained  at  the  $3.65 
level. 

Under  the  Barber/Dairy  Fresh  ^ 
proposal,  handlers  in  their  proposed 
Zone  17-A  (i.e.,  that  part  of  the 
cooperative’s  proposed  Zone  17  within 
the  States  of  Alabama  and  Florida) 
would  pay  a  57-cent  location 
adjustment  on  their  Class  I  milk  (i.e., 
$3.65),  but  the  producers  delivering 
milk  to  these  plants  would  be  paid  an 
additional  79  cents  (over  the  base  zone 
price)  on  all  of  the  milk  delivered  to  the 
plants. 

The  spokesman  for  Barber  and  Dairy 
Fresh  testified  that  the  demand  for  Class 
I  milk  in  the  south  Alabama  area  and 
western  panhandle  section  of  Florida  far 
exceeds  the  supply.  He  said  that 
historically  milk  has  been  shipped 
considerable  distances  to  this  area. 

The  witness  testified  that  in  December 
1992  the  Barber  and  Dairy  Fresh  plants 
received  approximately  17.9  million 


pounds  of  producer  milk  from  non¬ 
member  producers  and  cooperative 
association  member  producers,  of  which 
7.3  million  pounds,  or  41  percent,  was 
received  from  producers  located  in 
Louisiana  and  Mississippi.  He  stated 
that  there  is  approximately  2.5  million 
pounds  of  milk  per  month  located  in 
southern  Alabama  and  the  panhandle  of 
Florida  that  is  not  being  shipped  to  the 
Barber  and  Dairy  Fresh  plants.  Even  if 
this  milk  were  delivered  to  those  plants, 
he  said,  there  would  remain  a  shortfall 
of  about  4.8  million  pounds  of  milk.  To 
maintain  this  supply,  based  on  current 
price  relationships,  he  added,  will  cost 
handlers  from  33  cents  to  75  cents  per 
hundredweight. 

The  Barber/Dairy  Fresh  witness 
indicated  that  the  incentive  for  these 
producers  to  ship  their  milk  to  plants 
located  in  the  Mobile  area  has  been  the 
Order  93  blend  price,  which  averaged 
53  cents  higher  than  the  Order  94  blend 
price  in  southeastern  Louisiana/ 
southern  Mississippi  for  the  12  months 
of  September  1992  through  August 
1993.  The  problem,  he  stated,  was  that 
in  merging  these  orders,  this  blend  price 
incentive  will  be  eliminated.  Without  an 
additional  incentive  to  move  milk  to 
Mobile,  according  to  the  witness,  it  is 
likely  that  some  handlers  in  the  Mobile 
area  will  be  forced  out  of  business. 

The  witness  stated  that  there  are 
several  handlers  competing  for  the  milk 
supply  in  Louisiana  and  Mississippi 
who  have  plants  located  in  that  heavy 
production  area.  Among  these,  he  said, 
are  Gulf  Dairy  Association,  Incorporated 
(Mid-America  Dairymen,  Inc.,  effective 
March  1,  1994),  which  operates  a  cheese 
manufacturing  plant  in  Kentwood, 
Louisiana;  Dairymen,  Inc.,  which 
operates  a  butter-powder  manufacturing 
plant  in  Franklinton,  Louisiana;  Flav-O- 
Rich,  which  operates  a  distributing 
plant  located  in  Canton,  Mississippi; 
Superbrand  Dairy  Products, 
Incorporated,  which  is  located  in 
Hammond,  Louisiana;  Borden,  Inc., 
which  has  plants  in  Baton  Rouge, 
Louisiana,  and  Jackson,  Mississippi;  and 
Dairy  Fresh  of  Louisiana,  which 
operates  a  distributing  plant  in  Baker. 
Louisiana. 

According  to  the  witness.  Gulf  Dairy 
Association  charged  an  additional  30 
cents  per  hundredweight  for  milk 
delivered  to  Mobile  on  top  of  the  53- 
cent  blend  price  difference  prevailing 
between  Orders  93  and  94  between 
September  1992  and  August  1993.  Ho 
stated  that  Gulf  Coast  Dairymen’s 
Association  of  Gulfport,  Mississippi, 
charged  an  additional  40  cents  per 
hundredweight  for  milk  delivered  to 
Mobile. 
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The  Barber/Dairy  Fresh  proposal  was 
actively  opposed  by  most  of  the  other 
hearing  participants  and  was  supported 
by  no  one  other  than  the  proponents. 
The-eKset  of  this  proposal  would  be  to 
have  producers  and  handlers  in  other 
parts  of  the  marketing  area  subsidize  the 
delivery  of  milk  to  the  Barber  and  'Daily 
F'resh  plants  in  the  Mobile  area.  Those 
parties  opposed  <to  the  proposal  argued 
that  they  should  not  have  to  subsidize 
Barber  andiDairy  Fre^  in  attracting  a 
milk  supply.  They  contended  that  if 
higiier  prices  to  producers  are  needed  in 
Mobile,  the  handlers  operating  plants  in 
Mobile  should  pay  higher  Class  1  prices 
to  reflect  those  higher  costs. 

The  problem  posed  by  the  Mobile 
handlersican  be  addressed  by  providing 
a  greater  transportation  allowance  to 
move  milk  to'ihe  Mobile  area.  At  the 
present  time,  the  .Mobile  area  is  priced 
the  same  as  the  heavy  production  area 
in  southern  Mississippi  cind 
southeastern  Louisiana.  Thus,  there  is 
no  incentive  for  a  producer  to  incur  the 
cost  of  shipping  milk  from  this  area  to 
Mobile.  -By  increasing  the  price  by  three 
cents  in  Mobile  and  decreasing  the  price 
at  alternative  locations — i.e.,  by  10  cents 
at  Kentwood  and  Franklinton, 

Louisiana,  by  17  cents  in  New  Orleans, 
by  7  cents  in  Jackson,  Mississippi,  and 
Montgomery,  Alabama,  by  17  cents  in 
Canton,  Mississippi,  andhy  12  cents  in 
Kosciusko,  Mississippi — ^the  blend  price 
in  the  Mobile  area  wilTcover  more  of 
the  transportation  costs  incurred  in 
shipping  milk  to  Mobile  as  compared  to 
these  alternative  delivery  locations. 

If,=despite  these  adjustments,  the 
Mobile  handlers  still  find  it  difficult  to 
attract  milk  to  their  plants,  the  location 
adjustment  in  the  Mobile  area  can  be 
increased  further  to  provide  more 
transportation  allowance  for  shipping 
milk  tO  'Mobile.  If  this  proves  necessary, 
however,  it  is  only  appropriate  to 
increase  both  the  Class  I  price  and  the 
producer  blend  price  by  the  same 
amount.  In  that  way,  the  higher  Class  I 
prices  of  handlers  in  the  Mobile  area 
will  be  passed  onto  consumers,  who 
should,  appropriately,  pay  higher  prices 
reflective  of  the  higher  costs  of  bottling 
milk  in  the  Mobile  area  or  transporting 
packaged  milk  to  the  Mobile  area  horn 
plants  at  other  locations. 

Zone  5 

Immediately  north  of  the  base  zone,  a 
new,  transition  zone  should  be  created 
with  a  Class  !  differential  price  of  $2.98. 

There  is  one  distributing  plant  in  this 
zone,  the  Meadow  Gold  plant  in 
Gadsden,  Alabama  (Etowah  County).  At 
the  present  time,  the  price  at  Gadsden 
is  the  same  price  as  applies  at  Atlanta, 
which  is  104  miles  southeast  of 


Gadsden,  and  at  'Birmingham,  which  is 
60  miles  southwest  of  Gadsden.  Both 
the  Fleming  Company  and  the 
cooperative  coalition  proposed  a 
continuation  .xtf  this  price  relationship. 

A  sligbtly  lower  price  should  apply  at 
Gadsden  to  reflect  its  closer  proximity 
to  the  heavy  production  area  in  south 
central  Tennessee  and  to  provide  a 
smooth  north  to  south  price  surface 
through  this  part  of  the  marketing  area. 
The  $2.98  differential  price  in  Zone  5 
borders  the  dividing  line  of  a  $3.08  zone 
and  $2.93  zone  under  the  Carolina 
order.  On  the  west,  this  zone  borders  a 
$3.00  zone  under  the  Southwest  Plains 
order. 

Approximately  15  miles  north  of 
Gadsden,  the  Class  I  differential ^rops 
to  $2.83  in  Zone  4.  It  is  necessary  to 
create  an  intermediate  Zone  5  to 
eliminate  a  sharp  25-cent  drop  that 
otherwise  would  occur  between  Zone  4 
and'fhe  base  zone.  If  this  were  not  done, 
a  plant  located  just  15  miles  from 
Gadsden  could  have  a  25-cent  price 
advantage,  which  would  mirror  the 
soon-to-be-discussed  problem  of 
handlers  in  Zone  2. 

Zone  4 

Zone  4  includes  the  northern  tier  of 
counties  through  Georgia,  the  northern 
two  tiers  of  counties  through  Alabama 
and  Mississippi,  and  the  central  two 
tiers  of  counties  through  Arkansas.  This 
zone  should  have  a  differential  price  of 
$2.83. 

There  are  no  plants  in  the  Georgia 
portion  of  this  zone,  which  cuts  through 
the  Chattahoochee  National  Forest.  In 
northwest  Georgia,  there  are  seven 
counties  that  eue  within  the  Tennessee 
Valley  marketing  area.  Most  of  these 
counties  also  lie  within  the 
Chattahoochee  National  Forest. 

Although  there  are  presently  no  plants 
in  this  area  of  Order  11,  tlie  location 
adjustment  for  a  plant  in  this  area  that 
becomes  regulated  under  the  Southeast 
order  would  be  minus  25  cents  (i.e.,  a 
Class!  differential  price  of  $2.83). 

There  are  three  plants  in  the  Alabama 
portion  of  Zone  4:  Meadow  Gold  at 
Huntsville  (Madison  County),  Dasi 
Products  (partially  regulated)  at  Decatur 
(Morgan  County),. and  Shoals  Cheese  in 
Florence  (Lauderdale  County).  The 
Class  I  differential  price  that  now 
applies  at  these  plants  under  Order  93 
is  $2.85. 

In  the  Mississippi  portion  of  Zone  4, 
there  are  two  fully  regulated  distributing 
plants  and  one  cheese  plant.  Barber 
Dairy  operates  a  distributing  plant  in 
Tupelo  (Lee  County),  Avent’s  Dairy 
operates  a  distributing  plant  in  Oxford 
(Lafayette .County),  and  McClendon 


Cheese  has  a  plant  in  Booneville 
(Prentiss  County). 

The  Arkansas  portion  of  Zone  4 
includes  the  Gold  Star,  Borden,  and 
Coleman  Dairy  plants  in  Little  Rock 
(Pulaski  County),  and  Humphrey’s  Dairy 
in  Hot  Springs  (Garland  County).  The 
western  border  of  this  zone  adjoins  a 
$3.00  zone  and  a  $2.7.7  zone  under  the 
Southwest  Plains  order. 

Under  the  four  separate  orders,  there 
areliow  four  separate  prices  that  apply 
to  Zone  4;  under  Order  7,  the  price  is 
$2.93;  under  Order  93,  the  price  is 
$2.85;  under  Order  94,  the  price  is 
$2.90;  and  under  Order  108,  the  price  is 
$2.77.  Under  the  cooperative  coalition 
proposal,  the  prices  would  remain  at 
their  present  levels  from  northern 
Georgia  to  northern  Mississippi.  The 
Fleming  Company  would  standardize 
the  price  at  $2.85  from  northern  Georgia 
through  northern  Mississippi.  AMPI 
proposed  a  $2.77  Class  I  differential  for 
the  Little  Rock,  Memphis,  and 
northwest  Mississippi  areas. 

Under  the  merged  order,  a  price  of 
$2.83  should  apply  in  this  zone.  This 
price  would  be  15  cents  higher  than 
Zone  5  to  the  south  and  13  cents  lower 
than  Zone  3  on  the  north.  The  primary 
reason  for  selecting  a  price  of  $2.83  is 
that  it  lines  up  well  with  the  prices  on 
the  east  and  west  of  the  market  and 
contributes  to  a  smooth  north  to  south 
transition  within  the  marketing  area. 

Zone  3 

Zone  3  is  comprised  of  the 
southernmost  tier  of  counties  through 
the  State  of  Tennessee  and  the  Arkansas 
counties  of  Crittenden,  Cross,  St. 
Francis,  Woodruff,  White,  Faulkner, 
Conway.  Perry,  and  Yell. 

The  Forest  Hill  Dairy  plant  in 
Memphis.  Tennessee,  w'hich  is  now 
regulated  under  Order  108,  is  the  only 
distributing  plant  in  this  zone  (there  is 
also  an  ice  cream  manufacturing  plant 
in  Memphis).  The  Order  108  price  at 
that  plant  is  now  $2.77.  which  also  was 
the  price  proposed  for  this  location  by 
Fleming  Dairy.  A  Class  I  differential 
price  of  $2.77  would  also  apply  to  that 
location  under  the  merged  order. 

Zone  2 

The  Tennessee  counties  which 
formed  the  core  of  the  former  Nashville. 
Tennessee,  marketing  area  should  be 
included  in  Zone  2  of  the  Southeast 
marketing  area.  Included  within  this 
zone  would  be  Fleming  Dairy,  Purity 
Dairy,  and  Meadow  Gold,  in  Nashville 
(Davidson  County),  the  Heritage  Farms 
plant  in  Murfreesboro  (Rutherford 
County).  Cumberland  Creamery  in 
Antioch  .(Davidson  County),  the 
Daiiymen,  Inc.,  butter-powder 
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manufacturing  plant  in  Lewisburg 
(Marehall  County),  and  a  Turner  Dairies’ 
plant  located  in  Covington  (Tipton 
County),  36  miles  north  of  Memphis. 

At  present,  the  Fleming  and  Heritage 
Farms  distributing  plants  are  regulated 
under  Order  7  and  have  Class  I 
differential  prices  of  $2.53  and  $2,605, 
respectively.  The  Purity  Dairy  plant  in 
Nashville  and  the  Dairymen,  Inc., 
Lewisburg  plant  are  regulated  under 
Order  93  and  have  a  Class  I  differential 
price  of  $2.52.  The  Meadow  Gold  plant 
is  a  nonpool  plant  that  manufactures  ice 
cream,  and  the  Cumberland  Creamery 
plant  is  also  a  nonpool  plant  that  makes 
condensed  milk  and  milk  powder.  The 
Covington  plant  is  a  partially  regulated 
distributing  plant  under  Order  108  with 
a  price  of  $2.77. 

The  cooperative  coalition  proposed  a 
price  of  $2.52  for  the  Nashville  area  and 
$2,605  for  Lewisburg  and  Murfreesboro. 
The  Fleming  Company  proposed  a  price 
of  $2.52  for  Nashville,  $2.55  for 
Murfreesboro  and  Lewisburg,  and  a 
continuation  of  the  $2.77  price  for 
Covington. 

The  assistant  operations  manager  for 
Fleming  Dairy,  Nashville,  Tennessee, 
testified  that  their  Nashville  plant 
competes  with  The  Kroger  Company 
plant  (i.e..  Heritage  Farms)  in 
Murfreesboro  for  sales  throughout  the 
Southeast.  He  also  indicated  that  both  of 
these  plants,  as  well  as  the  Purity  Dairy 
plant  in  Nashville,  compete  for  milk 
supplies  from  the  same  general  area  in 
central  Kentucky  and  central  Tennessee. 
The  witness  explained  that  because  this 
area  is  a  very  high  production  area,  it 
serves  a  balancing  function  for  the 
Southeast.  When  the  milk  is  not  needed 
for  fluid  use,  it  is  processed  at 
Dairymen,  Inc.’s,  butter-powder  plant  in 
Lewisburg,  Tennessee,  the  Cumberland 
Creamery  in  Antioch,  or  the  Meadow 
Gold  ice  cream  plant  in  Nashville. 

The  Fleming  Dairy’  witness  testified 
that  the  prices  between  Nashville  and 
Murfreesboro  should  be  brought  into 
closer  alignment  because  the  existing 
price  difference  at  these  locations  was 
causing  unrest  and  discontent  among 
neighboring  producers.  He  suggested  a 
price  difference  of  no  more  than  three 
cents.  The  witness  also  stated  that  the 
price  at  Lewisburg,  Tennessee,  should 
be  no  higher  than  the  Murfreesboro 
price  because,  otherwise,  producers 
would  have  an  incentive  to  deliver  their 
milk  to  Lewisburg  for  manufacturing 
use  instead  of  to  a  bottling  plant  for 
Iluid  use. 

There  is  an  abundant  supply  of  milk 
available  to  handlers  in  central 
1  ennessee.  For  this  reason,  it  is  not 
necessary  to  increase  the  price  at 
Murfreesboro  relative  to  Nashville  to 


insure  that  the  Heritage  Farms  plant  in 
Murfreesboro  obtains  an  adequate 
supply  of  milk.  It  would  not  be 
appropriate,  however,  to  reduce  the 
Class  I  price  at  Murfreesboro  to  the 
Nashville  level  because  that  would 
disrupt  price  alignment  with  the  higher 
priced  zones  south  of  Tennessee  and 
with  the  $2.77  differential  applicable  in 
the  adjacent  Tennessee  Valley 
marketing  area.  Therefore,  to  provide  a 
common  pricing  level  between  the 
Nashville  and  Murfreesboro  plants,  the 
Nashville  price  should  be  raised  to 
$2.60. 

The  price  at  Covington,  Tennessee, 
should  be  reduced  from  $2.77  to  $2.60. 
Based  on  its  mileage  from  Memphis  (36 
miles)  and  Fulton,  Kentucky  (87  miles), 
a  $2.60’price  at  Covington  should 
provide  appropriate  price  alignment  for 
this  location  in  relation  to  areas  on  both 
a  north/south  (based  on  2.5  cents  per  10 
miles)  and  east/west  axis.  Other  than 
Turner  Dairies  plants  in  Memphis  and 
Fulton,  the  next  closest  plant  to 
Covington  is  the  Avents  Dairy  plant  in 
Oxford,  Mississippi,  107  miles  south  of 
Covington.  There  are  abundant  supplies 
of  milk  available  to  the  Covington  plant, 
so  this  reduction  in  price  should  have 
no  impact  on  this  plant’s  ability  to 
attract  raw  milk. 

Zone  1 

Zone  1  of  the  Southeast  marketing 
area  contains  no  plants  at  the  present 
time.  It  borders  four  different  marketing 
areas  with  five  different  prices  (i.e., 

$2.77  on  its  eastern  border  with  Order 
11,  $2.11  and  $2.26  along  its  northern 
border  with  Order  46,  $2.39  in  the  Order 
99  marketing  area,  and  $2.55  on  its 
western  border  with  Order  106). 

Zone  1  should  be  priced  at  $2.55, 
which  is  three  cents  higher  than  the 
level  proposed  by  the  cooperative 
coalition  and  the  Fleming  Company. 

The  primary  consideration  in  this 
northern  tier  of  counties  is  to  provide  a 
price  that  aligns  properly  with  prrces  to 
the  north  and  south  of  the  zone.  Should 
a  plant  locate  in  this  area,  a  price  that 
is  too  low  would  create  the  same  type 
of  problem  between  Davidson  County 
(i.e.,  Nashville)  and  Robertson  or 
Truesdale  Counties  (i.e.,  directly  north 
of  Nashville)  as  exists  between 
Davidson  and  Rutherford  Counties  (i.e., 
Murfreesboro). 

Location  Adjustments  for  Plants  Outside 
of  the  Marketing  Area 

Location  adjustments  also  must  bo 
specified  for  plants  that  are  located 
,  outside  of  the  Southeast  marketing  area. 

There  are  seven  counties  in  northern 
Georgia  that  are  within  the  Tennessee 
Valley  marketing  area.  There  are  no 


known  dairy  plants  in  these  counties. 
Under  the  Tennessee  Valley  order, 
which  has  no  location  adjustments 
within  the  marketing  area,  the  Class  I 
differential  price  in  those  counties  is 
$2.77.  Had  those  counties  been 
incorporated  in  the  proposed  Southeast 
order,  they  would  have  been  included 
in  Zone  4,  which  has  an  adjusted  Class 
1  differential  price  of  $2.83.  Therefore, 
the  location  adjustment  in  those 
counties  under  this  order,  as  provided 
in  §  1007.52(a)(2),  should  be  minus  25 
cents. 

The  Missouri  county  of  Dunklin  is 
now  unregulated,  and  Pemiscot  County, 
Missouri,  is  within  the  Paducah, 
Kentucky,  marketing  area.  Had  these 
two  counties  been  included  within  the 
Southeast  marketing  area,  they  would 
have  been  included  in  Zone  1. 

Therefore,  the  appropriate  location 
adjustment  for  any  plant  that  may  be 
located  in  these  two  counties  is  minus 
53  cents,  as  provided  in  §  1007.52(a)(3). 

Had  the  Texas  counties  t)f  Bowie  and 
Cass  been  incorporated  within  the 
Southeast  marketing  area,  they  would 
have  fallen  within  Zone  6,  the  base 
zone.  Although  there  are  no  plants  in 
these  two  counties  at  the  present  time, 
the  applicable  location  adjustment  in 
those  two  counties  should  be  zero,  as 
provided  in  §  1007.52(a)(4). 

Should  a  plant  located  within  another 
Federal  order  marketing  area  become 
regulated  under  the  proposed  Southeast 
order,  or  should  producer  milk  be 
diverted  to  a  plant  located  in  another 
Federal  order  marketing  area,  the 
appropriate  location  adjustment  at  that 
plant  location  should  be  based  on  the 
Class  I  differential  price  at  the  location 
under  the  Federal  order  regulating  that 
area,  except  for  the  seven  Georgia 
counties  within  the  Tennessee  V'alley 
marketing  area  and  the  Missouri  county 
of  Pemiscot.  Thus,  for  example,  if  a 
plant  located  in  Louisville,  Kentucky, 
were  to  become  regulated  under  the 
Southeast  order,  the  location  adjustnumt 
at  that  plant  would  be  determined  by 
subtracting  the  Class  I  differential  price 
under  the  Louisville-Lexington- 
Evansville  order  at  the  Louisville 
location  (i.e.,  $2.11)  from  the  base  zone 
Class  I  differential  price  under  the 
Southeast  order  (i.e.,  $3.08),  which 
would  result  in  a  location  adjustment  of 
minus  97  cents.  This  treatment  is 
provided  in  §  1007.52(a)(5)  of  the 
Southeast  order. 

The  final  situation  that  must  be  dealt 
with  concerns  a  plant  that  is  not  located 
within  any  other  Federal  order 
marketing  area.  Section  1007.52(a)(f))  of 
the  proposed  order  provides  six  basing 
points  (i.e.,  Shreveport,  Louisiana;  Little 
Rock.  Arkansas;  Memphis,  Tennessee, 
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Jackson,  Tennessee;  Nashville, 
Tennessee:  and  Atlanta,  Georgia)  in  the 
Southeast  marketing  area  from  which  to 
determine  the  shortest  hard-surfaced 
highway  distance  to  the  plant  location 
as  determined  by  the  market 
administrator.  The  location  adjustment 
would  be  determined  by  multiplying 
each  10-mile  increment  or  fraction 
thereof  by  2.5  cents  and  subtracting  this 
number  from  the  Class  I  differential 
price  applicable  at  the  closest  of  the  six 
basing  points.  To  illustrate,  should  a 
plant  in  Richmond,  Virginia,  which  is 
511  miles  from  Atlanta,  become 
regulated  under  the  Southeast  order,  the 
location  adjustment  would  be  52  x  $.025 
or  minus  $1.30.  In  the  case  of  a  plant 
located  in  Chillicothe,  Missouri,  the 
location  adjustment  would  be  computed 
by  determining  the  mileage  (i.e.,  424 
miles)  from  the  closest  basing  point  (i.e.. 
Little  Rock),  multiplying  43  times  $.025, 
and  subtracting  that  number  ($1.08) 
from  the  location  adjustment  at  Little 
Rock  (i.e.,  minus  25  cents)  to  arrive  at 
a  location  adjustment  at  Chillicothe  of 
minus  $1.33.  This  method  will  provide 
a  reasonable  transportation  allowance  to 
ship  bulk  milk  from  a  distant  location 
to  the  Southeast  marketing  area,  while 
simultaneously  providing  a  price  that  is 
reasonably  aligned  with  other  Federal 
order  prices  closer  to  the  plant  location. 

2(d).  Payments  to  Producers 

On  or  before  the  26th  day  of  each 
month,  each  handler  under  the 
proposed  order  should  pay  for  milk 
received  from  producers  during  the  first 
15  days  of  the  month.  The  rate  of 
payment  for  this  milk  should  be  the 
higher  of  the  Class  III  price  for  the 
preceding  month  or  90  percent  of  the 
preceding  month’s  weighted  average 
price. 

On  or  before  the  15th  day  of  each 
month,  a  handler  would  make  a  final 
payment  to  producers  for  milk  received 
during  the  preceding  month.  The  rate  of 
payment  would  be  based  on  the  uniform 
price(s)  that  will  have  been  announced 
by  the  market  administrator  on  or  before 
the  11th  day  of  the  month.  The  final 
payment  would  be  net  of  the  partial 
payment  made  on  the  26th  day  of  the 
prior  month,  and  will  also  be  adjusted 
f  for  marketing  services  deductions 

pursuant  to  §  1007.86,  errors,  and  other 
deductions  authorized  in  writing  by  the 
"  producer. 

If  a  handler  has  received  milk  from  a 
producer  who  is  marketing  his  or  her 
milk  through  a  cooperative  association, 

!  the  handler  would  pay  the  cooperative 
I  association  for  this  milk,  not  the 
individual  producer.  The  partial 
payment  would  be  made  to  the 
■  cooperative  on  or  before  the  25th  day  of 


the  month,  and  the  final  payment  would 
be  made  on  or  before  the  14th  day  of  the 
month.  In  this  way,  the  cooperative 
would,  in  turn,  be  able  to  pay  its 
producers  on  the  same  day  that  handlers 
pay  their  nonmember  producers. 

These  provisions  and  the  remaining 
paragraphs  in  §  1007.73,  are  identical  to 
the  provisions  proposed  by  the 
cooperative  coalition. 

Tne  proposed  partial  payment  date  is 
somewhat  earlier  than  the  date  that  is 
provided  in  the  individual  orders — i.e., 
the  last  day  of  the  month — ^but  there  was 
no  testimony  to  indicate  why  an  earlier 
date  would  not  be  possible,  nor  is  there 
any  apparent  reason  why  the  earlier 
payment  date  would  not  work. 

These  payment  provisions  are 
common  to  all  of  the  individual  orders 
and  should  be  familiar  to  all  handlers 
regulated  under  the  merged  order. 

A  Second  Partial  Payment  to  Producers 
A  proposal  that  would  establish  two 
partial  payments  and  a  final  payment  to 
producers  should  not  be  adopted. 

Georgia  Milk  Producers,  Inc.  (CMP), 
an  organization  which  represents 
approximately  195  dairy  farmers  located 
in  the  State  of  Georgia,  proposed  a 
provision  that  would  require  handlers  to 
pay  producers  two  partial  payments  and 
a  final  payment.  The  proposal  specifies 
that  on  or  before  the  20th  day  of  each 
month,  producers  would  be  paid  for 
milk  received  during  the  first  15  days  of 
the  month  at  the  rate  of  85  percent  of 
the  weighted  average  price  per 
hundredweight  for  the  preceding 
month;  on  or  before  the  5th  day  of  the 
following  month,  producers  would 
receive  another  payment,  based  on  this 
rate,  for  milk  received  from  the  16th 
through  the  last  day  of  the  month;  and, 
finally,  on  or  before  the  15th  day  of  each 
month,  the  producer  would  receive  final 
payment  for  milk  received  during  the 
preceding  month  based  on  the  uniform 
price(s)  for  the  month. 

An  agricultural  economist  at  the 
University  of  Georgia  testified  on  behalf 
of  GMP,  Georgia  Farm  Bureau 
Federation  (GFBF),  Alabama  Farmers 
Federation  (AFF),  Louisiana  Farm 
Bureau  (LFB),  and  the  Mississippi  Farm 
Bureau  Federation  (MFBF)  in  support  of 
the  three-payment  proposal. 

According  to  the  witness,  milk  is  one 
of  the  few  agricultural  commodities 
produced  in  which  the  producer 
supports  or  actually  finances  the 
marketing  of  the  product.  He  stated  that 
most  agricultural  commodities  are  paid 
for  at  or  soon  after  delivery  to  the  first 
buyer.  He  claimed  that  the  dairy  farmer 
finances  not  only  the  production  of  his 
or  her  milk,  but  also  the  marketing  of 
the  milk  produced  through  each  of  the 


marketing  channels  including  the  retail 
store. 

The  witness  argued  that  the  financial 
risk  to  producers  has  increased  in  recent 
years.  He  noted,  for  example,  that  from 
1982  to  1992,  the  number  of  producers 
delivering  milk  to  regulated  handlers 
under  Orders  7,  93,  94,  96,  and  98, 
decreased  from  5,765  to  4,600  but  that 
the  average  monthly  volume  of  milk 
produced  increased  by  10,000  poimds. 
He  also  pointed  out  that  the  number  of 
pool  distributing  plants  decreased  from 
75  to  41  from  1982  to  1992.  Thus,  he 
reasoned,  there  is  now  a  greater 
financial  obligation  pw  plant  and  a 
greater  financial  risk  per  producer. 

The  witness  testified  that  the  three- 
payment  plan  would  decrease  the 
financial  burden  on  producers  and 
reduce  the  risk  of  nonpayment.  By 
reducing  by  one-third  the  time  between 
milk  delivery  by  the  producer  and  the 
payment  for  the  milk  by  the  handler,  he 
claimed,  the  financial  exposure  to 
producers  resulting  from  a  late  handler 
payment  or  handler  bankruptcy  would 
also  be  reduced  by  about  one-third. 

The  witness  emphasized  that  dairy 
farmers  do  not  have  the  debt  protection 
and  the  type  of  provisions  included  in 
both  the  Packers  and  Stockyard  Act  and 
the  Perishable  Agricultural 
Commodities  Act.  He  noted  that  the 
Agricultural  Marketing  Act  of  1937 
authorizes  the  Secretary  of  Agriculture 
to  administer  milk  marketing  orders  so 
as  to  provide  for,  “assurance  and 
security  for,  the  payment  by  handlers 
for  milk  purchased.”  However,  he 
stated,  there  are  no  Federal  milk  orders 
that  include  payment  security 
provisions. 

A  dairy  farmer  testifying  on  behalf  of 
the  Alabama  Farmers  Federation  Dairy 
Committee  in  support  of  the  three- 
payment  plan  stated  that  the  plan  is  an 
opportunity  to  begin  correcting  a 
problem  that  exists  between  the  time  a 
farmer  delivers  milk  to  a  handler  and 
the  time  he  is  paid.  He  testified  that  this 
problem  needs  to  be  addressed 
nationwide  but  stated  that  this  regional 
hearing  is  an  excellent  place  to  begin. 

A  dairy  farmer  located  in  Loudon. 
Tennessee,  who  is  also  in  the  milk 
hauling  business,  also  testified  in 
support  of  the  three-payment  plan.  He 
stated  that  over  the  years  changes  in  the 
dairy  industry  have  limited  the  selling 
and  marketing  options  of  dairy  farmers. 
He  said  that  there  are  agreements  in 
place  to  control  producer  movement 
between  processors  and  cooperatives. 
He  also  stated  that  the  times  of  year 
when  producers  can  change  markets 
economically  are  limited  because  of 
base-excess  plans,  pooling 
requirements,  and  cooperative 
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procurement  needs.  AddiUonalljf,  he 
claimed  that  producers  have  limited 
access  to  accurate  financial  informalion 
of  handlers. 

According  to  this  witness,  bankruptcy 
is  no  longer  an  act  of  last  reseat;  it  is 
consider^  a  standard  business 
procedure  that  is  often  a  pre-meditated 
planned  event.  He  stated  that  dairy 
farmers  should  not  carry  the  risk  after 
the  milk  leaves  the  farm  when  they  do 
not  reap  the  benefits  or  losses  from  that 
product.  He  also  stated  that  producers 
should  be  paid  three  times  per  nronth 
because  the  technology  is  now  available 
to  do  it 

A  dairy  fanner  who  is  the  prtjsident 
of  Georgia  Milk  Producers,  Inc.,  testified 
that  the  three-payment  plan  would 
provide  much  needed  protection  against 
the  risk  of  dairymen  losing  money  when 
handlers  go  bankrupt  and  it  would 
improve  producers’  cash  flow.  Finally,  a 
dairy  farmer  located  in  Barnesville, 
Georgia,  testified  that  the  three-payment 
plan  was  needed  because  the  credit 
situation  fear  producers  has  changed 
over  the  past  10  years.  He  claimed  that 
producers  have  lunited  selling  options. 

The  vice  president  of  the  International 
Dairy  Foods  Association  flDFA)  testified 
in  opposition  to  the  three-payment  plan. 
IDFA  is  comprised  of  Milk  Industry 
Foundation  (MIF),  the  national  trade 
association  fca  processors  of  fluid  milk 
and  milk  products,  the  National  Cheese 
Institute  (NCI),  the  national  trade 
association  for  manufacturers, 
processors  and  marketers  of  all  varieties 
of  cheese,  and  the  International  Ice 
Cream  Associatiem  (lICA),  the  national 
trade  association  for  manufacturers  of 
frozen  dessert  products.  According  to 
the  witness,  the  member  companies  of 
the  three  associations  in  total  utilize 
over  80  percent  of  all  the  raw  milk 
produced  in  the  United  States  to  process 
milk  and  manufacture  cheese  and  frozen 
dessert  products  which  they  market. 

The  IDFA  witness  pointed  out  that 
provisions  for  three  times  a  month 
payments  to  producers  are  not  in  effect 
in  any  of  the  milk  marketing  orders 
involved  in  the  hearing  or  in  any  other 
milk  marketing  orders,  with  the 
exception  of  three  Florida  orders.  He 
said  the  three-payment  plan  in  the 
Florida  markets  pre-dated  the 
establishment  of  the  orders  and  was 
based  on  prevailing  market  conditions 
that  were  mutually  agreed  upon  by 
producers  and  handlers  in  those  areas  at 
that  time. 

The  witness  cited  several  decisions  in 
which  the  Department  denied  proposals 
to  establish  thrice-monthly  payments  to 
producers.  He  said  the  proposal  would 
lead  to  unstable  marketing  conditions 
throughout  the  southern  region  and 


would  create  a  competitive 
disadvantage  for  both  {uoducets  and 
handlers  in  the  merged  order  because  of 
the  increased  cost  of  raw  milk.  He  also 
argued  that  thrice-monthly  payments 
would  clearly  increase  costs  to  handlers 
and  severely  impact  their  cash  How  and 
cash  reserve  positions.  He  claimed  that 
handlers,  and  ultimately  ctmsnmers, 
would  have  to  pay  an  a^itional  2.6 
cents  per  hundredweight  due  to  the 
accelerated  payment. 

The  witness  stated  that  there  is  no 
evidence  which  indicates  ]»oducers  in 
this  region  have  suffered  fiitancial 
hardships  as  a  result  of  the  prevailing 
payment  schedules  in  these  orders.  In 
fact,  he  opined,  the  financial  situation 
for  producers  in  this  area,  as  well  as 
most  areas  of  the  country,  has  improved 
over  the  past  few  years,  indicating  no 
need  to  change  the  payment  schedule. 

He  noted  that  from  1987  through  1990 
the  ratio  of  current  farm  business  assets 
to  current  farm  business  ii^ilities  for 
milk  producers  in  the  southeastern 
region  has  more  than  tripled  from  1.37 
to  4.78. 

The  IDFA  witness  indicaled  that  dairy 
processors  also  must  wait  to  be  paid  for 
their  products.  Information  from  IDFA 
member  companies,  he  said,  indicates 
that  handlers’  outstanding  accounts 
receivable  generally  run  from  25  to  40 
days  on  most  ctoiunercial  accounts,  and 
accounts  receivdD^le  on  sales  to  schools 
and  state  institutions  run  longer, 
generally  from  60  to  90  days  from 
billing  to  collection. 

Southern  Foods  Group  and  Kraft 
General  Foods  (Kraft)  supported  the 
opposition  testim<my  of  IDFA.  The 
procurement  manager  for  Kraft  testified 
that  Kraft’s  accounts  receivables 
averaged  17.3  days  in  1993,  which  does 
not  include  the  inventory  age  of  the 
product.  He  also  said  that,  based  on 
Kraft’s  own  receivables  and  payable 
schedules  and  other  information,  it  is 
customary  for  those  in  the  industry  to 
extend  20  to  25  days  credit  on  their 
accounts  receivables. 

Representatives  of  Kinnetl  Dairies, 

Inc.  (Kinnett),  and  The  Kroger  Company 
(Kroger),  proprietary  handlers  regulated 
under  Order  7,  also  testified  in 
opposition  to  the  thrice-monthly 
payment  plan  proposal.  The  Kinnett 
witness  stated  that  the  plan  would  give 
handlers  regulated  under  other  orders  a 
competitive  advantage,  and  the  Kroger 
representative  claimed  that  the  proposal 
would  significantly  reduce  the  cash 
flow  of  dairy  processors,  adversely 
affecting  the  dairy  industry.  According 
to  the  Kroger  witness,  reducing  the  cash 
flow  for  processors  would  reduce  the 
amount  of  money  available  for  research 
and  development  of  new  products 


which  helps  to  maintam  and  expand  the 
market  for  dairy  farmers’  milk. 

The  University  of  Georgia  agricultural 
economist  and  the  other  proponent 
witnesses  testified  that  the  Ihrice- 
monthly  payment  plan  would  reduce  > 

the  financial  risk  that  dairy  farmers  face 
from  handler  bankruptcy.  Although  the 
record  evidence  reve^  that  bankruptcy 
is  a  problem  in  the  marketing  area 
involved,  the  proposal  is  not.  one  that 
guarantees  producers  protection  against 
financial  loss  from  handlers  who 
declare  bankruptcy. 

One  of  the  advanU^s  that  members 
of  a  cooperative  association  have  in 
bankruptcy  situations  is  that  the 
financial  loss  is  shared  equally  among 
all  producers  and  not  borne  by  one 
producer  alone.  Perhaps  for  this  reason, 
there  was  little  concern  expressed  about 
this  issue  at  the  hearing  by  cooperative 
association  representatives  or  their 
member  producers. 

While  proponents  of  the  thrice- 
monthly  payment  plan  argued  that  the 
plan  would  enhance  their  cash  flow,  the 
record  does  not  reveal  that  producers 
are  experiencing  financial  problems  as  a 
result  of  receiving  one  partial  and  a  final 
payment  each  month.  Although  the 
record  does  indicate  that  at  least  one 
dairy  farmer  pays  for  feed  on  a  casb-on- 
delivery  basis  and  is  assessed  a  penalty 
for  late  payment,  there  is  no  indication 
that  a  large  number  of  producers  are 
buying  production  items  on  this  basi-s. 

Adoption  of  this  proposal  would 
place  handlers  regulat^  under  the 
merged  order  at  a  ctmapetitive 
disadvantage  with  unregulated  handlers 
and  handlers  regulated  under  other 
orders.  It  must  be  concluded  that  the 
extra  costs  associated  with  the 
implementation  of  this  plan  exceed  the 
benefits  to  producers. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  authorizes  the 
setting  of  payment  dates  under  an  order 
but  it  does  not  specify  how  frequently 
handlers  must  pay  producers. 

Customarily,  this  is  established  on  the 
basis  of  prevailing  marketing 
conditions,  including  payment  practices 
already  existing  in  an  area  or  new 
payment  practices  that  handlers  and 
producers  may  find  mutually  desirable. 
Producers  and  handlers  ^ould  continue 
to  have  the  option  of  negotiating 
payment  schedules,  iiK:luding  an 
additional  partial  payment  if  mutually 
desired.  However,  this  practice  should 
not  be  institutionalized  by  being 
incorporated  in  the  merg^  wder. 

Producer  Assurance  Fund 

A  proposal  to  establish  a  producer 
security  fund  under  the  merged  order 
should  not  be  adopted. 
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A  second  professor  and  agricultural 
economist  at  the  University  of  Georgia, 
presented  a  proposal  on  behalf  of  some 
Georgia  dairy  farmers,  the  Alabama 
Farmers  Federation,  and  the  Louisiana 
Farm  Bureau  which  provides  for  the 
establishment  of  a  producer  assurance 
fund  (PAF).  He  claimed  that  the  PAF 
would  reduce  the  financial  risk  of 
producers  in  bankruptcy  cases. 

The  witness  testified  that  paragraph 
5(E)  of  Section  8c{2)  of  the  Agricultural 
Marketing  Act  of  1937,  as  amended, 
provides  for  the  inclusion  of  provisions 
for  the  “assurance  of,  and  security  for, 
payment  by  handlers  for  milk 
purchased."  He  stated  that  the  market 
administrator  could  administer  the  PAF 
at  no  additional  charge,  explaining  that 
processors  regulated  under  the  merged 
order  would  be  assessed  two  cents  per 
hundredweight  until  the  fund  was  fully 
endowed.  He  said  that  the  market 
administrator  would  review  the  fund 
annually  to  determine  if  adjustments 
should  be  made. 

The  witness  stated  that  operating 
cooperatives  and  chain  stores  would  be 
exempt  from  the  fund  and  that,  if  the 
order  is  terminated,  processors  who 
contributed  to  the  fund  would  be 
reimbursed  a  pro  rata  amount.  While 
noting  that  the  best  approach  would  be 
to  implement  this  fund  on  a  national 
level,  he  said  that  the  next  best 
alternative  is  to  initiate  it  on  a  regional 
basis. 

The  chairman  of  the  Alabama  Farmers 
Federation  Committee  (AFFC)  and  a 
Bamesville,  Georgia,  dairy  farmer  also 
testified  in  support  of  the  producer 
assurance  fund.  While  observing  that 
the  fund  would  not  protect  producers 
from  all  loss,  the  AFFC  representative 
said  that  it  was  a  step  in  the  right 
direction.  The  Georgia  dairy  farmer 
related  his  experience  in  a  bankruptcy 
two  years  ago  which  resulted  in  a 
financial  loss  of  about  21  days’  of 
production. 

The  witness  for  the  IDFA  testified  that 
the  members  of  the  IDFA  were  opposed 
to  the  establishment  of  a  producer 
assurance  fund.  He  said  that  such  a 
provision  has  never  existed  under 
Federal  milk  orders  and  questioned 
whether  the  Federal  order  program  was 
the  appropriate  vehicle  to  implement 
this  type  of  fund. 

The  IDFA  witness  stated  that 
processors  and  manufacturers  assume  a 
significant  risk  in  receiving  a  steady 
supply  of  raw  milk,  even  as  demand 
fluctuates  throughout  the  year  and  does 
not  always  keep  up  with  supply.  He 
claimed  that  most  of  the  businesses 
within  the  United  States,  including 
dairy  processors,  do  not  have  any 
protective  regulations  and/or  funds 


which  guarantee  payment  on  products 
sold.  He  argued  that  establishment  of  a 
PAF  would  limit  processors  in 
conducting  business  and  will  negatively 
impact  producers  in  the  long  run. 

In  its  post-hearing  brief,  IDFA  claimed 
that  establishment  of  the  fund  would 
result  in  a  costly  duplication  of 
regulations  that  have  already  been 
promulgated  by  some  States  in  the 
Southeast.  In  addition,  IDFA  claimed 
that  the  expense  of  the  fund  would 
place  handlers  at  a  competitive 
disadvantage  vis-a-vis  unregulated 
handlers  or  handlers  regulated  under 
other  orders. 

Representatives  of  Kraft  General 
Foods,  Kinnett  Dairy,  and  The  Kroger 
Company  also  testified  in  opposition  to 
implementing  a  PAF.  In  their  post¬ 
hearing  briefs,  Southern  Foods  Group, 
Barber  Pure  Milk  Company,  Dairy  Fresh 
Corporation,  and  Baker  &  Sons  Dairy, 
Inc.,  also  indicated  their  opposition  to 
this  proposal. 

The  PAF  proposed  for  the  merged 
order  would  place  handlers  regulated 
under  the  order  at  a  competitive 
disadvantage  compared  to  handlers 
regulated  elsewhere.  Those  handlers 
who  operate  cost  efficient  businesses 
should  not  be  required  to  pay  the  debts 
of  insolvent  handlers  whose  businesses 
were  poorly  managed. 

The  record  evidence  does  not  reveal  ' 
why  a  fund  which  protects  producers 
against  bankruptcy  should  be  financed 
solely  by  handlers.  In  fact,  the  record 
shows  that  the  proposal  lacked  support 
from  a  substantial  number  of  producers, 
many  of  whom  are  protected  from  loss 
by  belonging  to  a  cooperative 
association,  which  obviously  is  better 
equipped  to  withstand  a  handler 
bankruptcy  than  a  single  producer. 

While  a  producer  assurance  fund  may 
have  some  merit,  the  concept  should  be 
more  fully  researched  and  explored. 

One  question  that  should  be  answered 
is  whether  such  a  fund  should  be 
implemented  on  a  local,  regional,  or 
national  basis.  Another  question  that 
should  be  addressed  is  whether 
handlers  should  bear  the  sole 
responsibility  of  supporting  the  fund,  or 
whether  producers  also  should  be 
required  to  contribute  to  it. 

Due  to  the  lack  of  information  on  the 
effects  of  a  PAF  on  producers  and 
handlers  under  the  proposed  order,  the 
overwhelming  opposition  to  it  by 
handlers  in  this  market,  and  the  lack  of 
producer  support  exhibited  at  both  the 
hearing  and  in  briefs,  the  proposal 
should  not  be  adopted. 

Base-excess  Plan:  §§  1007.90-1007.94 

The  cooperative  coalition’s  proposal 
to  adopt  a  base-excess  plan  for  the 


merged  order  should  be  adopted,  but  the 
base- forming  months  should  be  changed 
to  September  through  November. 

The  cooperative  coalition’s 
spokesman  testified  that  a  base-excess 
plan  would  provide  an  incentive  to 
producers  to  balance  their  milk 
production  throughout  the  year.  He 
noted  that  a  base-excess  plan  is 
provided  in  the  Georgia  (Order  7), 
Alabama-West  Florida  (Order  93),  and 
the  former  Nashville  (Order  98)  orders. 

There  was  widespread  support  at  the 
hearing  and  in  post-hearing  briefs  for  a 
base-excess  plan.  Representatives  of  the 
Southern  Foods  Group,  Inc.,  Fleming 
Dairy,  the  Louisiana  Farm  Bureau 
Federation,  Georgia  Milk  Producers, 

Inc.,  and  Arkansas  Dairy  Cooperative 
Association  testified  in  support  of  the 
plan.  Several  individual  dairy  farmers 
also  spoke  in  support  of  the  plan. 

A  dairy  farmer  who  testified  on  behalf 
of  some  of  the  producers  supplying 
Fleming  Dairy  in  Nashville  stated  that  a 
base-excess  plan  will  encourage  more 
milk  production  during  seasonally  low 
production  months  and  discourage  milk 
production  during  the  flush  production 
months.  In  the  past,  he  said,  dairy 
cooperatives  have  unsuccessfully  built 
manufacturing  plants  to  help  balance 
raw  milk  production  to  the  demand  of 
the  Class  I  market.  He  claimed  that  dairy 
producers  are  the  only  ones  able  to 
solve  the  raw  milk  balancing  problem 
by  leveling  out  their  milk  production. 

The  witness  and  other  dairy  farmers 
who  testified  on  this  issue  indicated 
that  much  could  be  done  by  dairy 
farmers  to  balance  their  seasonal  swings 
in  production.  Some  of  the  plans  have 
not  been  effective  in  the  past,  they  said, 
because  they  were  not  implemented  on 
a  regional  basis  and  because  some 
cooperatives  did  not  pay  their  producers 
a  base  and  excess  price. 

Opposition  to  a  base-excess  plan  was 
expressed  by  Gold  Star  Dair>’,  which 
indicated  that  the  plan  would  limit  Gold 
Star’s  flexibility  in  obtaining 
supplemental  supplies  during  the 
operative  months  of  the  plan.  The 
spokesman  for  AMPI  also  indicated 
opposition  to  a  base-excess  plan  for 
AMPI’s  proposed  Mid-South  order,  but 
supported  the  cooperative  coalition’s 
proposal  to  include  a  base-excess  plan 
in  their  proposed  Gulf  States  order.  He 
stated  that  the  plan  would  build  a  fence 
around  the  marketing  area  and  impede 
the  efficient  movement  of  supplemental 
milk  to  the  market  during  periods  of 
increased  demand  or  reduced 
production. 

The  Agricultural  Marketing 
Agreement  Act  states  that  milk  orders 
may  contain  provisions  “to  encourage 
seasonal  adjustments  in  the  production 
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of  milk  *  *  *  on  die  basis  of  tbeir 
[producers]  marifc^iogs  of  milk  during  a 
representative  period  of  time  *  *  *.’* 
While  the  perfocmaoce  of  the  base- 
excess  plans  in  Chders  7, 93. 98,  and 
108  in  leveling  out  production  is  subject 
to  some  d^xrte.  particularly  because 
several  of  the  cooperatives  in  these 
markets  have  not  been  paying  their 
producms  bese  and  excess  prices,  there 
is  no  doubt  that  the  ovmvhelming 
sentiment  of  producers,  as  expressed  in 
the  record  of  this  hearing,  is  that  a  base- 
excess  plan  be  incorpmrated  in  the 
merged  order.  Absent  any  sound  reason 
for  buying  this  request,  the  proposal 
should  be  adopted. 

There  was  considerable  disagreement 
concerning  the  months  to  be  used  for 
the  base-forming  and  base-paying 
periods.  As  contained  in  the  cooperative 
coalition’s  proposal,  bases  would  be 
computed  bas^  upon  pHroduction 
during  the  months  of  September 
through  December  (ije.,  the  “base- 
forming  period”),  and  base  and  excess 
prices  would  be  paid  during  the 
following  mcmths  of  Felwu^  through 
May. 

The  witness  for  Fleming  Dairy  stated 
that  the  base-forming  period  should 
consist  of  the  months  of  July  through 
November  and  that  producers  should  be 
paid  base  and  excess  prices  during  the 
months  of  January  through  May.  He 
noted  that  statistics  for  the  five-market 
region  indicate  that  the  Class  1 
utilization  exceeded  80%  tmly  during 
the  months  of  July  through  November 
from  1990  throu^  1993.  For  the  same 
three-year  period,  he  pointed  out,  the 
percentage  of  milk  utilized  in  Class  III 
manufactured  products  for  the  five- 
market  region  was  the  lowest  during 
July  through  October.  He  also  indicated 
that  Fleming  had  experienced  problems 
in  trying  to  encourage  producers  to 
increase  milk  production  during  the 
months  of  July  and  August  and  that 
these  two  months  should,  therefore,  be 
part  of  the  base-forming  period. 

Two  dairy  farmers  supplying  Fleming 
Dairy  agreed  that  the  base-forming 
period  ^ould  be  the  months  of  July 
through  November  and  that  the  base¬ 
paying  months  should  be  January 
through  May.  Their  testimony  Indicated 
that  cows  and  heifers  that  calve  in  late 
August  or  September  wlU  peak  in  milk 
production  in  NovembCT,  December, 
and  January,  which  are  not  the  months 
in  which  additional  milk  production  is 
needed. 

One  of  the  dairy  farmer  witnesses 
explained  that  “cull”  cows  or  “turn” 
cows  dry  early  in  the  spring.  He  stated 
that  this  option  is  available  to  each 
dairy  producer  whose  milk  production 
gets  out  of  cycle.  Thus,  he  proposed  that 


the  m«ged  order  be  structured  to 
discourage  milk  production  durii^ 
those  months  when  milk  is  typically  in 
over-supply  by  payiirg  producers  a  base 
and  excess  price  during  the  months  of 
January  through  May. 

The  other  dairy  fanner  witness  noted 
that  over  the  past  several  years  many 
county  school  systems  in  the  South 
have  moved  tbeir  fall  start-up  date  from 
September  until  about  the  third  week  of 
August,  which  caused  the  demand 
created  by  school  start-ups  to  be  moved 
up  two  weeks.  He  claimed >that 
including  the  month  of  July  in  the  base¬ 
forming  period  will  send  the  correct 
signal  to  produce  as  to  when  more 
milk  is  needed. 

The  chairman  of  the  Dairy  Advisory 
Committee  of  the  Louisiana  Farm 
Bureau  Federation  (LFEF)  testified  that 
the  months  of  March  through  June 
should  be  the  base-paying  period.  He 
stated  that  these  are  tl^  months  of 
highest  production  in  relation  to  Class 
I  needs. 

The  witness  also  stated  that  producers 
currently  regulated  under  Orders  94  and 
96,  which  do  not  now  have  a  base- 
excess  plan,  would  be  placed  at  a 
greater  disadvantage  if  the  base-forming 
period  began  with  the  month  of  July  or 
August  instead  of  September  because 
production  was  down  in  those  months 
due  to  the  midsummer  heat  in 
Louisiana. 

In  its  post-hearing  brief.  Georgia  Milk 
Producers,  Inc.  (GMPJ  recommended 
that  the  base-forming  period  be  the 
months  of  September  through  January. 
According  to  GMP’s  brief,  adding  the 
month  of  January  as  a  base-forming 
month  would  provide  a  period  where 
weather  conditions  are  more  indicative 
of  the  norm.  Additionally,  GMP 
suggested  extending  the  base-paying 
period  to  include  the  month  of  July, 
claiming  that  the  extension  would  allow 
producers  who  have  met  the  needs  of 
the  market  by  equalizing  their 
production  in  the  fall  and  summer  to 
receive  payment  for  base  milk  fc*  an 
additional  month. 

Summarizing  the  hearing  proposals 
and  testimony,  the  base-forming  period 
would  be  September-December 
(cooperative  coalition,  LFBF],  July- 
November  (Fleming  Dairy  and  two  dairy 
farmers),  or  September-January  (GMP), 
while  the  base-paying  period  would  be 
February-May  (cooperative  coalition), 
Januar>'-May  (Fleming  Dairy  and  two 
dairy  farmers).  Mareh-June  (LFBF),  or 
February-July  (GMP). 

The  variaticms  in  these  proposals,  in 
part,  is  indicative  of  the  fact  that  the 
proposed  marketing  area  is  a  large  area 
in  which  production  waxes  and  wanes 
in  a  slightly  different  seasonal  patten 


from  (me  part  erf  the  marketing  area  to 
another.  While  July  might  be  an 
appropriate  base-kmilding  month  in 
Tennessee,  producers  farther  south 
would  prefer  to  start  with  September  as 
the  first  base-building  month  because  it 
is  difficult  to  increase  productiem 
during  the  summer’s  heat.  On  the  other 
hand,  where  December  might  be  an 
ideal  production  month  in  the  South,  it 
could  be  a  difficult  month  for  producers 
in  the  ncMrthem  part  of  the  marketing 
area.  Gtmsequently,  the  criteria  for 
selecting  a  base-forming  period  cannot 
be  Glass  I  utilization  alone. 

Based  on  the  different  productiem  and 
utilizatiem  patterns  vlitbin  the  proposed 
Southeast  marketing  area,  the  most 
appropriate  base- forming  months  are 
September  through  November,  while  tlie 
most  suitable  base-paying  months  are 
February  thiCH^h  May. 

Although  a  Steptember-November 
base-forming  pmriod  is  somewhat 
shorter  than  the  period  contained  in  any 
of  the  proposals,  as  outlined  above,  it  is 
only  necessary  to  establish  a  production 
benchmark  during  a  representative  part 
of  the  short  production  season  for  a 
base-excess  plan  to  perform 
successfully;  it  is  not  necessary  that  the 
entire  short  production  season  be 
included  in  the  base-forming  months.  It 
should  be  noted,  for  example,  that  the 
base  plan  in  the  neighboring  Garolina 
order  uses  the  months  of  September 
through  November  as  the  base-forming 
months  with  no  apparent  problem. 

Using  September,  October,  and 
November  as  the  base-forming  period 
for  the  merged  order  will  accomplish 
the  goal  of  establishing  the  production 
benchmark,  while,  at  the  same  time, 
allowing  all  of  the  market’s  producers  to 
compete  on  more  equally  favorable 
conditions. 

The  month  of  December  should  not  be 
included  in  the  base-forming  period,  not 
only  because  it  may  be  a-difficult  month 
weather-wise  for  producers  in  the 
northern  part  of  the  market,  but  also 
because  higher  production  and  lower 
demand  in  December  drops  the  Glass  I 
utilization  in  this  month  well  below 
September-Noveraber.  During  the  last 
three  years,  for  example,  the  average 
utilization  in  December  for  producer 
milk  that  would  have  been  part  of  the 
Southeast  market  was  71.2  percent.  By 
contrast,  the  average  Glass  1  utilization 
pHjrcentage  for  the  base-forming  months 
of  September  through  November  was 
84.9,  83.3,  and  80.3,  respectively. 

Fleming  Dairy’s  proposal  to  include 
the  months  of  July,  and  August  in  the 
base-forming  period  should  be  denied. 
Although  the  three-year  average  Glass  I 
utilization  for  July  and  August  was 
relatively  higli  at  81.7  percent  and  82.6 
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percent,  respectively,  this  fact,  as  noted 
above,  should  not  be  the  overriding 
consideration  in  choosing  the  base- 
forming  period. 

Under  the  present  Georgia  order 
and — prior  to  its  termination  in  July 
1993 — the  former  Nashville  order,  the 
months  of  July  and  August  were  base¬ 
paying  months.  Fleming  Dairy  may  have 
experienced  problems  attracting 
additional  milk,  first  under  Nashville 
and  then  Georgia,  because  these  base 
plans  discouraged  producers  from 
producing  beyond  their  bases  during  the 
base-paying  period  and,  perhaps  more 
importantly,  they  discouraged  new 
producers  from  coming  onto  the  market 
during  these  months  because  they 
would  only  have  received  the  excess 
price  for  their  milk.  In  the  base  plan 
proposed  for  the  Southeast  market, 
however,  July  and  August  will  be 
neutral  months.  While  producers  will 
have  no  special  incentive  to  produce 
additional  milk  during  these  months, 
more  importantly  they  will  have  no 
disincentive  for  doing  so.  Moreover, 
new  producers  will  be  able  to  supply 
the  market  without  penalty  during  these 
months.  Therefore,  the  supply  problems 
experienced  by  Fleming  under  the 
Nashville  and  Georgia  orders  should  not 
exist  under  the  plan  adopted  for  the 
merged  order. 

There  is  no  record  evidence  which 
supports  including  the  month  of  January 
as  one  of  the  base-forming  months. 
Clearly,  while  January  is  neither  a  flush 
production  month,  nor  a  short 
production  month,  it  is  undoubtedly  a 
difficult  winter  production  month  for 
some  of  the  dairy  farmers  in  this  market. 
Just  as  the  months  of  July  and  August 
should  not  be  part  of  the  base-forming 
period  because  they  would  be  difficult 
production  months  for  Georgia, 
Louisiana,  and  Mississippi  producers, 
the  month  of  January  should  not  be  a 
base-forming  month  because  it  would  be 
an  unsuitable  month  for  producers  in 
Tennessee  and  Arkahsas.  Therefore, 
GMP’s  proposal  to  include  January  in 
the  base-forming  period  must  be  denied. 

The  appropriate  base-paying  period  is 
perhaps  less  difficult  to  choose  than  the 
base-forming  period.  One  consideration 
certainly  is  to  reward  those  producers 
who  supplied  the  market  during  the 
short  production  season,  while 
providing  no  reward  for  those  producers 
who  were  not  on  the  market  when  their 
milk  was  needed.  Another  consideration 
is  to  select  months  when  additional 
milk  is  not,  in  fact,  needed.  For  this 
reason,  July,  August,  and  December 
should  clearly  not.be  base-paying 
months  because  supplemental  milk 
supplies  may  very  well  be  needed 
during  those  months.  June  and  January 


are  borderline  months.  During  the  past 
three  years,  the  average  Class  I 
utilization  was  72.3  percent  in  Januar}’ 
and  73.3  percent  in  June,  both  of  which 
are  above  the  comp>arable  percentages 
for  the  months  of  February  through 
May;  i.e.,  69.5, 68.4,  67.5,  and  70.8 
percent,  respectively.  Based  on  this  data 
and  analysis,  the  cooperative  coalition’s 
proposed  February-May  base-paying 
period  is  the  appropriate  choice  for  the 
merged  market. 

The  market  administrator  will  be 
responsible  for  computing  the  base  of 
each  producer  on  an  annual  basis.  This 
will  be  accomplished  by  dividing  each 
producer’s  total  pounds  of  producer 
milk  in  September  through  November 
by  the  number  of  days’  production 
represented  by  such  producer  milk,  or 
by  77,  whichever  is  more.  The  market 
administrator  will  notify  each  producer 
or  the  producer’s  cooperative,  and  the 
handler  receiving  his/her  milk,  of  the 
producer’s  base  by  February  1. 

In  the  cooperative  coalition’s 
proposal,  the  minimum  number  of  days 
to  be  used  in  computing  base  was  100. 

In  changing  the  base-forming  period 
from  four  months  to  three  months, 
however,  77  days  appears  to  be  an 
appropriate  minimum  to  use.  This  is 
also  the  number  that  is  used  in  the 
Carolina  order,  which,  as  noted,  has  a 
three-month  base-forming  period. 

Under  the  base  plan  adopted  here,  the 
base  milk  of  a  producer  is  defined  as  the 
producer  milk  of  a  producer  in  each 
month  of  February  through  May  that  is 
not  in  excess  of  the  producer’s  base 
multiphed  by  the  number  of  days  in  the 
month.  Excess  milk  means  the  producer 
milk  of  a  producer  in  each  month  of 
February  through  May  in  excess  of  the 
producer’s  base  milk  for  the  month  and 
all  the  producer  milk  of  a  producer  who 
has  no  base  milk. 

Producers  whose  milk  was  delivered 
to  a  nonpool  plant  that  became  a  pool 
plant  after  the  beginning  of  the  base¬ 
forming  period  should  be  assigned  bases 
calculated  as  if  the  plant  had  been  a 
pool  plant  during  the  hase-forming 
period.  A  base  assigned  in  this  manner 
would  not  be  transferable. 

A  base  earned  by  any  producer  w'ho 
supplied  the  market  in  the  base-forming 
period  should  be  transferable. 
Transferability  is  an  appropriate 
provision  to  include  in  the  plan  because 
a  base  is  something  of  value  that  has 
been  earned,  and  the  base-holder  or  his/ 
her  heirs  should  be  compensated  for 
that  value  when  the  base-holder  dies  or 
when  the  farm  of  a  base-holder  is  sold. 
For  ease  in  administering  this  provision, 
the  amount  of  base  transferable  should 
either  be  its  entirety  or  in  amounts  not 
less  than  300  pounds. 


A  base  transfer  would  be  effective  on 
the  first  day  of  the  month  following  the 
date  on  which  an  application  sign^  by 
the  base  holder  or  his/her  heirs  is 
received  by  the  market  administrator. 
Although  the  cooperative  coalition  also 
specified  that  the  person  receiving  the 
base  should  be  required  to  sign  the 
transfer  application,  this  requirement 
has  not  b^n  adopted.  There  is  no 
apparent  reason  why  the  recipient  of  a 
base  should  be  required  to  sign  the 
application,  and  tlUs  particular 
requirement  merely  adds  unnecessary 
expense  to  the  administration  of  the 
base  plan  provisions.  If  a  base  is  held 
jointly,  the  application  for  transfer 
should  be  signed  by  all  joint  holders  or 
their  heirs  to  insure  that  there  is  no 
misunderstanding  between  the  parties 
involved  in  the  transfer. 

A  base  established  by  a  partnership 
may  be  divided  betw’een  partners  on  any 
basis  agreed  on  in  writing  by  them  as 
long  as  written  notification  of  the 
agreed-upon  division,  signed  by  each 
partner,  is  received  by  the  market 
administrator  prior  to  the  first  day  of  the 
month  in  which  the  division  is  to  be 
effective. 

To  insure  that  the  exchange  of  bases 
between  producers  are  bona  fide 
transfers,  a  producer  who  transferred  all 
or  part  of  his/her  base  on  or  after 
February  1  should  not  be  permitted  to 
receive  other  base  by  transfer  that  would 
be  applicable  within  the  February-May 
period  of  the  same  year.  In  addition,  a 
producer  who  received  base  by  transfer 
on  or  after  February  1  should  noi  be 
permitted  to  transfer  a  portion  of  that 
base  to  be  applicable  within  the 
February-May  period  of  the  same  year, 
but  should  be  permitted  to  transfer  the 
entire  base. 

A  producer  who  delivered  at  least  77 
days’  production  during  the  base¬ 
forming  period  would  receive  a  base 
computed  on  the  same  basis  as  a 
producer  who  delivered  continuously 
throughout  the  entire  period  in 
situations  that  may  occur  as  a  result  of 
natural  disaster,  temporary  suspension 
of  a  health  permit,  or  temporary  loss  of 
market  when  cut  off  by  a  buying 
handler.  Such  a  base  would  be 
computed  by  dividing  the  producer’s 
total  producer  milk  during  the  three- 
month  period  by  the  number  of  days  of 
production.  Producers  who  come  on  the 
market  during  the  base-paying  months 
should  be  assigned  the  excess  milk 
price. 

In  some  instances,  a  natural  disaster 
may  cause  a  producer  to  suffer  a 
significantly  reduced  rate  of  production 
or  force  the  producer  to  temporarily 
discontinue  milk  production.  In  such  a 
case,  the  plan  would  provide  harrLship 
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relief  by  assigning  a  producer  a  base 
equal  to  his/her  average  daily  producer 
milk  deliveries  in  the  month 
immediately  preceding  the  month 
during  which  the  hardship  occurred. 

Inclusion  of  a  base-excess  plan  under 
the  merged  order  will  require  the 
computation  of  a  uniform  price  during 
the  non-base-paying  months  of  June 
through  January  and  uniform  prices  for 
base  and  excess  milk  during  the  other 
months  of  the  year.  The  steps  to  be 
followed  in  computing  these  prices  are 
contained  in  §  1007.61. 

One  change  should  be  made  in  the 
computation  of  the  uniform  price  for 
excess  milk.  As  now  in  Orders  7  and  93 
and  as  proposed  by  the  cooperative 
coalition  in  §  1007.61(b)(1),  the  uniform 
price  for  excess  milk  would  be 
computed  by  multiplying  the  pounds  of 
excess  milk  that  do  not  exceed  the 
pounds  of  milk  assigned  to  Class  III  by 
the  Class  III  price,  any  remaining  excess 
pounds  by  the  Class  II  price,  and,  if 
there  are  excess  pounds  remaining,  by 
the  Class  I  price.  The  total  value  so 
computed  then  would  be  divided  by  the 
total  pounds  of  excess  milk  to  arrive  at 
the  uniform  price  for  excess  milk. 

This  procedure  should  be  modified 
slightly  to  reflect  the  incorporation  of 
Class  III-A  pricing  in  the  order. 
Specifically,  a  new  step  should  be 
added— i.e.,  §  1007.61(b)(l)(i)— that 
would  first  multiply  the  pounds  of 
excess  milk  that  do  not  exceed  the 
pounds  of  milk  assigned  to  Class  III-A 
by  the  Class  III-A  price.  The  remaining 
excess  pounds  would  then  be 
multiplied  by  the  Class  III  price,  the 
Class  II  price,  and  finally,  if  there  are 
any  excess  pounds  left,  by  the  Class  I 
price. 

Without  this  modification,  any  milk 
that  was  assigned  to  Class  III-A  would 
reduce  the  uniform  price  for  base  milk, 
instead  of  the  uniform  price  for  excess 
milk.  This  would  narrow  the  difference 
between  the  two  prices,  thereby 
reducing  the  incentive  for  producers  to 
level  out  their  production,  which  is  the 
primary  purpose  of  the  base-excess 
plan. 

2(e).  Administrative  Provisions 

The  administrative  duties  of  the 
market  administrator  are  detailed  under 
§  1000.3  of  the  General  Provisions, 
which  pertain  to  all  milk  orders.  In 
§  1000.5  of  the  General  Provisions,  a 
handler’s  responsibility  for  records  and 
facilities  are  also  detailed. 

Handler  Reports 

The  responsibility  of  handlers  to 
establish  and  maintain  certain  records 
of  their  operations  and  to  make  such 
records  and  facilities  available  to  the 


market  administrator  are  set  forth  in 
§  1000.5  of  the  General  Provisions.  That 
section  relates  to  the  adequacy  of  the 
records  of  the  handler  and  the  period  of 
time  for  vyhich  they  should  be 
maintained. 

The  requirements  of  handlers  to 
maintain  such  records,  and  to  make 
reports  of  receipts  and  utilization  to  the 
market  administrator  under  §§  1007.30, 
1007.31,  and  1007.32  of  the  proposed 
order,  are  similar  to  the  requirements 
that  are  now  contained  in  the  five  orders 
to  be  merged. 

To  compute  the  uniform  price  and  the 
prices  for  base  and  excess  milk,  the 
market  administrator  must  first  receive 
a  report  of  receipts  and  utilization  from 
each  of  the  handlers  in  the  pool.  Section 
30  of  the  order  describes  who  should 
file  a  report  of  receipts  and  utilization, 
what  the  report  should  contain,  and 
when  it  should  be  filed.  As  proposed 
and  adopted  here,  this  report  would 
have  to  be  filed  on  or  before  the  5th  day 
after  the  end  of  the  month,  or  not  later 
than  the  7th  day  if  the  report  is 
delivered  in  person  to  the  office  of  the 
market  administrator.  This  filing 
deadline  will  provide  the  market 
administrator  with  sufficient  time  to 
receive  the  reports,  review  and  correct 
them  for  obvious  errors,  compute  each 
handler’s  value  of  milk  at  classified 
prices,  compute  the  uniform  price  or 
prices,  and  announce  such  price  or 
prices  by  the  11th  day  of  each  month. 

Section  31  of  the  proposed  order 
discusses  the  submission  of  handler 
payroll  reports.  This  report  shows  the 
name  and  address  of  each  producer,  the 
total  pounds  of  milk  received  from  the 
producer,  the  butterfat  content  of  the 
milk,  and  the  price  per  hundredweight 
paid.  This  report  is  due  on  or  before  the 
20th  day  after  the  end  of  the  month. 

Section  32  deals  with  the  reporting  of 
base  milk  for  the  months  of  February 
through  May  and  any  other  reports 
which  the  market  administrator  may 
request.  The  aggregate  quantity  of  base 
milk  received  from  producers  must  be 
reported  on  or  before  the  7th  day  after 
the  end  of  the  month,  while  the  pounds 
of  base  and  excess  milk  received  from 
each  producer  must  be  reported  on  or 
before  the  20th  day  after  the  end  of  each 
month  of  February  through  May. 

The  dates  proposed  for  the  filing  of 
reports,  price  announcements,  and 
payments  were  patterned  after  those  in 
the  Alabama-West  Florida  order.  They 
are  similar,  however,  to  those  provided 
in  other  Federal  orders  in  the  Southeast. 
Therefore,  handlers  under  the  proposed 
Southeast  order  will  be  accustomed  to 
meeting  these  deadlines.  Likewise, 
producers  covered  by  this  order  will 
receive  their  payments  at  about  the 


same  time  as  they  have/eceived 
payments  under  the  current  Federal 
orders. 

Charge  for  Overdue  Accounts 

It  is  essential  to  the  effective 
operation  of  the  proposed  order  that 
handlers  make  their  pa>Tnents  on  time. 

Under  a  marketwiae  pooling 
arrangement,  handlers  with  Class  I 
utilizations  higher  than  the  market 
average  pay  part  of  their  total  use  value 
of  milk  to  the  producer-settlement  fund. 
This  money  is,  in  turn,  paid  out  to 
handlers  with  lower  than  average  Class 
I  utilization  so  that  all  handlers  in  the 
market,  irrespective  of  the  way  they  use 
their  milk,  can  pay  their  producers  the 
same  uniform  price.  The  success  of  this 
arrangement  depends  upon  the  solvency 
of  the  producer-settlement  fund. 

The  prompt  payment  of  funds  due  the 
administrative  and  marketing  service 
funds  is  also  essential  for  the  market 
administrator  to  perform  the  various 
administrative  functions  prescribed  by 
the  order.  Delinquent  payments  to  these 
funds  could  impair  the  ability  of  the 
market  administrator  to  carry  out  these 
duties  in  a  timely  and  efficient  manner. 

Payment  delinquency  also  results  in 
an  inequity  among  handlers.  Handlers 
who  pay  late  are,  in  effect,  borrowing 
money  from  producers.  In  the  absence 
of  any  late-payment  charge  equal  to  at 
least  the  cost  of  borrowing  money  from 
commercial  sources,  handlers  who  are 
delinquent  in  their  payments  would 
have  a  financial  advantage  relative  to  • 
those  handlers  making  timely  payments. 

The  late-payment  charges  included  in 
the  proposed  order  are  not  a  substitute 
for  prompt  payments  by  handlers;  those 
handlers  delinquent  in  their  obligations 
would  still  be  subject  to  legal 
enforcement  action  as  authorized  under 
the  Act. 

Under  the  late  payment  provisions, 
overdue  handler  obligations  would  be 
increased  by  1.5  percent  on  the  day  after 
the  due  date.  Any  remaining  impaid 
portion  of  the  original  obligation  would 
be  increased  by  1.5  percent  on  the  same 
date  of  each  succeeding  month  until  the 
obligation  is  paid. 

The  late  payment  charge  should  apply 
not  only  to  the  original  obligation  but 
also  to  any  unpaid  charges  previously 
assessed.  They  would  apply  whether  the 
obligation  is  paid  one  day  late  or  ten 
days  late,  and  would  be  applicable  to 
both  fully  regulated  and  partially 
regulated  handlers  alike. 

The  disposition  of  the  late  payment 
charge  would  be  determined  by  the 
account  to  which  it  is  due.  A  charge 
resulting  from  an  unpaid  obligation  to 
the  producer-settlement  fund  would  go 
into  that  fund.  By  the  same  token,  a 
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charge  resulting  from  an  unpaid 
obligation  for  c^er  administration  or 
marketing  services  would  go  into  those 
respective  funds. 

The  proposed  rate  of  1.5  percent  per 
month  is  reasonable  and  is  not  less  than 
the  current  annual  rate  for  short-term 
loans. 

Expenses  of  Administration 

The  expenses  for  the  administration 
of  the  proposed  order  should  be  borne 
by  regulated  handlers  under  the  order. 

Section  1007.85  provides  that  each 
handler  shall  pay  to  the  market 
administrator  his/her  pro  rata  share  of 
the  expenses  of  administration  of  the 
order.  Accordingly,  on  or  before  the 
15th  day  after  the  end  of  the  month, 
each  handler  vyill  be  required  to  pay  the 
market  administrator  five  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  determine  is 
necessary,  with  respect  to  receipts  of 
producer  milk,  including  such  handler’s 
own  production,  but  excluding  receipts 
from  a  cooperative  association  acting  as 
a  handler  for  milk  delivered  to  pool 
plants  of  other  handlers.  The  payment 
shall  also  apply  to  other  source  milk 
allocated  to  Class  I  and  to  route 
disposition  in  the  marketing  area  by 
partially  regulated  distributing  plants. 

To  administer  the  order  properly,  the 
market  administrator  must  have 
sufficient  funds  to  cover  his  costs.  The 
Act  specifically  states  that  such  cost  of 
administration  shall  be  borne  by 
handlers  through  an  assessment  on  such 
handlers. 

A  principal  function  of  the  market 
administrator’s  office  is  to  verify  the 
receipts  and  disposition  of  milk  firom  all 
sources.  Equity  in  sharing  the  cost  of 
administration  of  the  order  among 
handlers  will  be  achieved  by  applying 
the  administrative  assessment  on  the 
basis  of  milk  received  fi'om  dairy 
farmers  as  well  as  on  other  source  milk 
allocated  to  Class  I. 

The  proposed  order  provides  that  a 
cooperative  shall  be  the  handler  for  its 
member  milk  which  it  delivers  in  tank 
trucks  frcMcn  the  farm  to  pool  plants  of 
other  handlers.  The  cooperative  is  the 
handler  for  such  milk  basically  for  the 
purpose  of  accounting  to  its  individual 
member  producers. 

The  milk  is  producer  milk  at  the  plant 
of  the  receiving  handler  and  is  treated 
the  same  as  any  other  direct  receipt 
from  producers.  Therefore,  the  pool 
plant  operator  who  receives  the  milk 
should  pay  the  administrative 
assessment  on  such  milk.  The 
cooperative,  however,  would  be  liable 
for  the  administrative  assessment  for 
any  amount  by  which  the  farm  weights 
of  the  producer  milk  exceeds  the 


wei^ts  at  the  plant  on  which  the  plant 
operator  purchased  the  milk  from  the 
cooperativa 

The  market  administrator  must  verify, 
by  audit,  the  receipts  and  utilization  of 
pool  plants  whether  the  plant  operator 
buys  milk  directly  finom  producers  or 
through  a  cooperative  association  as  a 
handler.  It  is  appropriate,  therefore,  that 
the  pool  plant  operator  receiving  such 
milk  should  pay  the  administrative 
assessment  on  the  milk  on  the  same 
basis  as  all  other  producer  milk  received 
at  the  plant. 

In  the  case  of  unregulated  milk 
entering  the  market  toough  a  regulated 
plant  for  Class  I  use,  the  regulated 
handler  who  utilizes  the  unregulated 
milk  must  report  to  the  market 
administrator  the  receipts  and  use  of 
such  milk.  It  is  appropriate,  therefore, 
that  the  regulated  handler  should  be 
responsible  for  payment  for  the 
administrative  assessment  on  such 
unregulated  milk. 

While  the  proposed  order  is  designed 
so  that  the  cost  of  administration  is 
shared  equitably  among  handlers 
distributing  milk  in  the  proposed 
marketing  area,  an  assessment  should 
not  be  made  on  other  source  milk  on 
which  an  assessment  was  made  under 
another  Federal  milk  marketing  order. 

Marketing  Service  Eteduction 

Proper  payment  to  producers  is 
assured  by  the  verification  of  producer 
weights  and  producer  butterfat  tests  and 
by  keeping  producers  well  informed 
about  marketing  conditions. 

If  a  producer  is  a  member  of  a 
cooperative  association,  these  services 
are  performed  by  the  cooperative 
association  and  are  paid  for  by  the 
members  of  the  cooperative  association. 
In  the  case  of  nonmember  producers, 
however,  the  Act  authorizes  a  handler  to 
deduct  a  fee  from  the  payment  to 
nonmember  producers  for  marketing 
services,  which  are  provided  by  the 
market  administrator  or  an  agent 
selected  by  the  market  administrator. 

There  is  no  need  for  the  market 
administrator  to  duplicate  the  services 
which  a  cooperative  association 
normally  provides  for  its  membership. 
However,  since  the  market 
administrator  must  rely  on  the 
cooperative’s  results  to  insure  a  proper 
accounting  of  milk  and  butterfat,  it  is 
essential  that  the  cooperative 
association’s  performance  of  these 
marketing  services  be  reviewed  by  the 
Secretary.  A  cooperative  association 
will  not  be  entitled  to  perform 
‘marketing  services  until  it  files  an 
application  to  do  so  with  the  market 
administrator  and  demonstrates  that  it  is 


fully  qualified  and  capable  of 
performing  these  services. 

Section  1007.86  of  the  proposed  order 
provides  the  procedure  by  which 
producers  pay  the  cost  of  marketing 
services  provided  by  the  maiftet 
administrator. 

Nonmember  producers  who  will  be 
pooled  under  the  proposed  order  will  be 
dispersed  over  a  wide  geographic  area. 

It  is  likely  that  the  cost  to  the  market 
administrator  of  performing  marketing 
services  for  nonmembers  will  be  as  high 
as  that  now  incurred  under  the  separate 
orders.  Therefore,  the  cooperative 
coalition  proposal  for  a  seven-cent 
maximum  fee  should  be  adopted.  This 
is  the  maximum  fee  now  permitted 
under  Orders  93  and  108,  but  slightly 
higher  than  the  level  currently 
permitted  under  Orders  7,  94,  and  96.  It 
should  be  stressed,  however,  that  this  is 
a  maximum  fee  that  may  be  charged  for 
these  services;  it  may  be  that  the  market 
administrator  can  perform  these  services 
at  a  lower  rate.  Nevertheless,  to  err  on 
the  side  of  caution,  a  seven-cent 
maximum  fee  should  be  provided. 

The  separate  funds  that  have  been 
accumulated  under  each  of  the  orders  to 
defray  the  costs  of  administration  and 
providing  marketing  services  to 
producers,  as  well  as  the  producer- 
settlement  fund  reserves,  should  be 
consolidated  under  the  merged  order. 
Consdlidation  of  these  funds  provides 
an  effective  and  equitable  way  of 
avoiding  an  interruption  of  services  and 
regulation  in  the  area.  Any  liabilities  of 
such  funds  under  the  current  orders 
should  be  paid  from  the  appropriate 
new  fund  under  the  merged  order. 
Similarly,  any  obligations  that  are  due 
to  the  several  funds  under  the 
individual  orders  should  be  paid  to  the 
appropriate  combined  fund  under  the 
merged  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parlies 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  deteirninations 
hereinafter  set  forth  supplement  those 
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tiial  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  Southeast  order,  which  merges 
and  amends  the  Georgia,  Alabama-West 
Florida,  Greater  Louisiana,  New 
Orleans-Mississippi,  and  Central 
Arkansas  orders,  as  hereby  proposed  to 
be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  each  of  the  aforesaid 
marketing  areas,  and  the  minimum 
prices  specified  in  the  tentative 
marketing  agreements  and  the  orders,  as 
hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held; 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreements  and  the 
orders  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products;  and 

(e)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
each  handler  to  contribute  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1007.85  of 
the  aforesaid  tentative  marketing 
agreement  and  the  Southeast  order. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  proposed  orders, 
as  hereby  proposed  to  be  amended.  The 
following  order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
respective  marketing  areas  of  these 


orders  is  recommended  as  the  detailed 
and  appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1007 
Milk  marketing  orders. 

1 .  The  authority  citation  for  7  CFR 
Part  1007  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  7  CFR  part  1007  is  revised  to  read 
as  follows: 

PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

Subpart— Order  Regulating  Handling 

General  Provisions 

Sec. 

1007.1  General  provisions. 

Definitions 

1007.2  Southeast  marketing  area. 

1007.3  Route  disposition. 

1007.4  Plant. 

1007.5  Distributing  plant. 

1007.6  Supply  plant. 

1007.7  Pool  plant. 

1007.8  Nonpool  plant. 

1007.9  Handler. 

1007.10  Producer-handler. 

1007.11  (Reserved! 

1007.12  Producer. 

1007.13  Producer  milk. 

1007.14  Other  source  milk. 

1007.15  Fluid  milk  product. 

1007.16  Fluid  cream  product. 

1007.17  Filled  milk. 

1007.18  Cooperative  association. 

1007.19  Commercial  food  processing 
establishment. 

1007.20  Product  prices. 

Handler  Reports 

1007.30  Reports  of  receipts  and  utilization- 

1007.31  Payroll  reports. 

1007.32  Other  reports. 

Classification  of  Milk 

1007.40  Classes  of  utilization. 

1007.41  Shrinkage. 

1007.42  Classification  of  transfers  and 
diversions. 

1007.43  General  classification  rules. 

1007.44  Classification  of  producer  milk. 

1007.45  Market  administrator’s  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1007.50  Class  prices. 

1007.51  Basic  formula  prices^ 

1007.52  Plant  location  adjustments  for 
handlers. 

1007.53  Announcement  of  class  prices. 

1007.54  Equivalent  price. 

Uniform  Prices 

1007.60  Handler’s  value  of  milk  for 
computing  uniform  prices. 

1007.61  Computation  of  uniform  price 
(including  weighted  average  price  and 
uniform  prices  for  base  and  excess  milk). 


1007.62  Announcement  of  uniform  prices 
and  butterfat  differential. 

Payments  for  Milk 

1007.70  Producer-settlement  fund. 

1007.71  Payments  to  the  producer- 
settlement  fund. 

1007.72  Payments  from  the  producer- 
settlement  fund. 

1007.73  Payments  to  producers  and  to 
cooperative  associations. 

1007.74  Butterfat  differential. 

1007.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1007.76  Payments  by  handler  operating  a 
partially  regulated  distributing  plant. 

1007.77  Adjustment  of  accounts. 

1007.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1007.85  Assessment  for  order 
administration. 

1007.86  Deduction  for  marketing  services. 
Base-Excess  Plan 

1007.90  Base  milk. 

1007.91  Excess  milk. 

1007.92  Computation  of  base  for  each 
producer. 

1007.93  Base  rules. 

1007.94  Announcement  of  established 
bases. 

Authority:  7  U.S.C.  601-674. 

Subpart — Order  Regulating  Handling 
General  Provisions 

§1007.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§1007.2  Southeast  marketing  area. 

The  “Southeast  marketing  area,” 
hereinafter  called  the  “marketing  area,” 
means  all  territory  within  the  bounds  of 
the  following  Alabama,  Florida,  Georgia, 
Mississippi,  Tennessee,  and  Arkansas 
counties  and  Louisiana  parishes, 
including  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal. 
State,  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed 
counties  or  parishes: 

Zone  1 

Arkansas  Counties 

Baxter,  Clay,  Fulton,  Greene,  Izard, 
Lawrence,  Randolph,  and  Sharp. 

Tennessee  Counties 

Clay,  Fentress,  Henry,  Houston, 
Jackson,  Lake,  Macon,  Montgomery, 
Obion,  Overton,  Pickett,  Robertson, 
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Stewart,  Sumner,  Trousdale,  and 
Weakley. 

Zone  2 

Arkansas  Counties 

9 

Cleburne,  Craighead,  Independence, 
Jackson,  Johnson,  Mississippi,  Newton, 
Poinsett,  Pope,  Searcy,  Stone,  and  Van 
Buren. 

Tennessee  Counties 

Bedford,  Benton,  Bledsoe,  Cannon, 
Carroll,  Cheatham,  Chester,  Coffee, 
Crockett,  Davidson,  DeKalb,  Decatur, 
Dickson,  Dyer,  Gibson,  Grundy, 
Haywood,  Henderson,  Hickman, 
Humphreys,  Lauderdale,  Lewis, 
Madison,  Marshall,  Maury,  Perry, 
Putnam,  Rutherford,  Smith,  Tipton,  Van 
Buren,  Warren,  White,  Williamson,  and 
Wilson. 

Zone  3 

Arkansas  Counties 

Conway,  Crittenden,  Cross,  Faulkner, 
Perry,  St.  Francis,  White,  Woodruff,  and 
Yell. 

Tennessee  Counties 

Fayette,  Franklin,  Giles,  Hardeman, 
Hardin,  Lawrence,  Lincoln,  McNairy, 
Moore,  Shelby,  and  Wayne. 

Zone  4 

Alabama  Counties 

Colbert,  De  Kalb,  Franklin,  Jackson, 
Lauderdale,  Lawrence,  Limestone, 
Madison,  Marshall,  and  Morgan. 

Arkansas  Counties 

Arkansas,  Garland,  Grant,  Hot  Spring, 
Jefferson,  Lee,  Lonoke,  Monroe, 
Montgomery,  Phillips,  Polk,  Prairie, 
Pulaski,  and  Saline.  < 

Georgia  Counties 

Gilmer,  Towns,  and  Union. 

Mississippi  Counties 

Alcorn,  Benton,  Coahoma,  DeSoto, 
Itawamba,  Lafayette,  Lee,  Marshall, 
Panola,  Pontotoc,  Prentiss,  Quitman, 
fate,  Tippah,  Tishomingo,  Tunica,  and 
Union. 

Zone  5 

Alabama  Counties 

Blount,  Cherokee,  Cullman,  Etowah, 
Payette,  Lamar,  Marion,  Walker,  and 
Winston. 

Arkansas  Counties 

Clark,  Cleveland,  Dallas,  Desha, 
Howard,  Lincoln,  Pike,  and  Sevier. 


Georgia  Counties 

Bartow,  Cherokee,  Dawson,  Floyd, 
Gordon,  Habersham,  Lumpkin,  Pickens, 
Rabun,  and  White. 

Mississippi  Counties 

Bolivar,  Calhoun,  Chickasaw, 

Grenada,  Monroe,  Sunflower, 
Tallahatchie,  and  Yalobusha. 

Zone  6 

Alabama  Counties 

Bibb,  Calhoun,  Clay,  Cleburne, 
Jefferson,  Pickens,  Randolph,  Shelby,  St. 
Clair,  Talladega,  and  Tuscaloosa. 

Arkansas  Counties 

Ashley,  Bradley,  Calhoun,  Chicot, 
Columbia,  Drew,  Hempstead,  Lafayette, 
Little  River,  Miller,  Nevada,  Ouachjta, 
and  Union. 

Georgia  Counties 

Banks,  Barrow,  Butts,  Carroll,  Clarke, 
Clayton,  Cobb,  Coweta,  De  Kalb, 
Douglas,  Elbert,  Fayette,  Forsyth, 
Franklin,  Fulton,  Greene,  Gwinnett, 
Hall,  Haralson,  Hart,  Heard,  Henry, 
Jackson,  Jasper,  Lincoln,  Madison, 
Morgan,  Newton,  Oconee,  Oglethorpe, 
Paulding,  Polk,  Putnam,  Rockdale, 
Spalding,  Stephens,  Taliaferro,  Walton, 
and  Wilkes. 

Mississippi  Counties 

Attala,  Carroll,  Choctaw,  Clay, 
Holmes,  Humphreys,  Leflore,  Lowndes, 
Montgomery,  Noxubee,  Oktibbeha, 
Washington,  Webster,  and  Winston. 

Zone  7 

Alabama  Counties 

Chambers,  Chilton,  Coosa,  Greene, 
Hale,  Lee,  Perry,  Sumter  (north  of  U.S. 
80),  and  Tallapoosa. 

Georgia  Counties 

Baldwin,  Bibb,  Burke,  Columbia, 
Crawford,  Glascock,  Hancock,  Harris, 
Jefferson,  Jones,  Lamar,  McDuffie, 
Meriwether,  Monroe,  Muscogee,  Pike, 
Richmond,  Talbot,  Taylor,  Troup, 
Twiggs,  Upson,  Warren,  Washington, 
and  Wilkinson. 

Louisiana  Parishes 

Bienville,  Bossier,  Caddo,  Claiborne, 
East  Carroll,  Jackson,  Lincoln, 
Morehouse,  Ouachita,  Richland,  Union, 
Webster,  and  West  Carroll. 

Mississippi  Counties 

Issaquena,  Kemper,  Leake,  Madison, 
Neshoba,  Sharkey,  and  Yazoo. 


Zone  8 

Alabama  Counties 

Autauga,  Bullock,  Dallas,  Elmore, 
Lowndes,  Macon,  Marengo, 

Montgomery,  Russell,  Sumter  (south  of 
U.S.  80),  and  Wilcox. 

Georgia  Counties 

Bleckley,  Bulloch,  Candler, 
Chattahoochee,  Crisp,  Dodge,  Dooly, 
Effingham,  Emanuel,  Evans,  Houston, 
Jenkins,  Johnson,  Laurens,  Macon, 
Marion,  Montgomery,  Peach,  Pulaski, 
Schley,  Screven,  Stewart,  Sumter, 
Tattnall,  Telfair,  Toombs,  Treutlen. 
Webster,  Wheeler,  and  Wilcox. 

Louisiana  Parishes 

Caldwell,  De  Soto,  Franklin,  Madison, 
Natchitoches  (north  of  State  Highway  6 
and  U.S.  84),  Red  River,  Tensas,  and 
Winn. 

Mississippi  Counties  . 

Claiborne,  Clarke,  Copiah,  Hinds, 
Jasper,  Lauderdale,  Newton,  Rankin, 
Scott,  Simpson,  Smith,  and  Warren. 

Zone  9 

Alabama  Counties 

Barbour,  Butler,  Choctaw,  Clarke, 
Coffee,  Conecuh,  Crenshaw,  Dale, 

Henry,  Monroe,  and  Pike. 

Georgia  Counties 

Appling,  Bacon,  Ben  Hill,  Bryan, 
Calhoun,  Chatham,  Clay,  Coffee, 
Dougherty,  Irwin,  Jeff  Davis,  Lee, 

Liberty,  Long,  McIntosh,  Quitman, 
Randolph,  Terrell,  Tift,  Turner,  Wayne, 
and  Worth. 

Louisiana  Parishes 

Catahoula,  Concordia,  Grant,  La  Salle, 
Natchitoches  (south  of  State  Highway  6 
and  U.S.  84),  and  Sabine. 

Mississippi  Counties 

Adams,  Covington,  Franklin, 

Jefferson,  Jefferson  Davis,  Jones, 
Lawrence,  Lincoln,  and  Wayne. 

Zone  10 

Alabama  Counties 

Covington,  Escambia,  Geneva, 
Houston,  and  Washington. 

Georgia  Counties 

Atkinson,  Baker,  Berrien,  Brantley, 
Brooks,  Camden,  Charlton,  Clinch, 
Colquitt,  Cook,  Decatur,  Early,  Echols, 
Glynn,  Grady,  Lanier,  Lowndes,  Miller, 
Mitchell,  Pierce,  Seminole,  Thomas,  and 
Ware. 

Louisiana  Parishes 
Avoyelles.  Rapides,  and  Vernon. 
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Mississippi  Counties 

Amite,  Forrest,  Greene,  Lamar, 

Marion,  Perry,  Pike,  Walthall,  and 
Wilkinson. 

Zone  11 

Alabama  Counties 

Baldwin  and  Mobile  (more  than  20 
miles  firom  the  Mobile  city  hall). 

Florida  Counties 

Escambia.  Okaloosa,  Santa  Rosa,  and 
Walton. 

Louisiana  Parishes 

Allen,  Beauregard,  East  Feliciana, 
Evangeline,  Pointe  Coupee,  St.  Helena, 

St.  Landry,  Tangipahoa  (north  of  State 
Highway  16),  Washington,  and  West 
Feliciana. 

Mississippi  Counties 
George,  Pearl  River,  and  Stone. 

Zone  12 

Alabama  Counties 

Mobile  (within  20  miles  of  the  Mobile 
city  hall). 

Louisiana  Parishes: 

Acadia,  Ascension.  Assumption, 
Calcasieu,  Cameron,  East  Baton  Rouge, 
Iberia,  Iberville,  Jefferson,  Jefferson 
Davis,  Lafayette,  Lafourche,  Livingston, 
Orleans,  Plaquemines,  St.  Bernard,  St. 
Charles,  St.  James.  St.  John  the  Baptist, 
St.  Martin,  St.  Mary,  St.  Tammany, 
Tangipahoa  (south  of  State  Highway  16), 
Terrebonne,  Vermilion,  and  West  Baton 
Rouge. 

Mississippi  Counties 
Hancock,  Harrison,  and  Jackson. 

§  1007.3  Route  disposition. 

Route  disposition  means  a  delivery'  to 
a  retail  or  wholesale  outlet  (except  a 
plant),  either  directly  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor  or 
vending  machine)  of  a  fluid  milk 
product  classified  as  Class  I  milk. 
Packaged  fluid  milk  products  that  are 
transferred  to  a  distributing  plant  from 
a  plant  with  route  disposition  in  the 
marketing  area  and  which  are  classified 
as  Class  I  under  §  1007.40(a)  shall  be 
considered  as  route  disposition  from  the 
transferor  plant,  rather  than  the 
transferee  plant,  for  the  single  purpose 
of  qualifying  it  as  a  pool  plant  under 
§  1007.7(a). 

§1007.4  Plant 

Plant  means  the  land,  buildings, 
facilities,  and  equipment  constituting  a 
single  op>erating  unit  or  establishment  at 
which  milk  or  milk  products,  including 


filled  milk,  are  received,  processed,  or 
packaged.  Separate  facilities  without 
stationary  storage  tanks  that  are  used 
only  as  a  reload  point  for  transferring 
bulk  milk  from  one  tank  truck  to 
another  or  separate  facilities  used  only 
as  a  distribution  point  for  storing 
packaged  fluid  milk  products  in  transit 
for  route  disposition  shall  not  be  a  plant 
under  this  definition. 

§  1 007.5  Distributing  plant. 

Distributing  plant  means  a  plant  that 
is  approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  cmd  at  which  fluid  milk 
products  are  processed  or  packaged  and 
from  which  there  is  route  disposition  in 
the  marketing  area  during  the  month. 

§1007.6  Supply  plant 

Supply  plant  means  a  plant  that  is 
approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  and  from  which  fluid  milk 
products  are  transferred  during  the 
month  to  a  pool  distributing  plant. 

§1007.7  Pool  plant 

Pool  plant  means  a  plant  specified  in 
paragraphs  (a),  (b),  or  (c)  of  this  section, 
or  a  unit  of  plants  as  specified  in 
paragraph  (d)  of  this  section,  but 
excluding  a  plant  specified  in  paragraph 
(f)  of  this  section.  The  pooling  standards 
described  in  paragraphs  (a)  through  (c) 
of  this  section  are  subject  to 
modification  pursuant  to  paragraph  (e) 
of  this  section: 

(a)  A  distributing  plant  from  which 
during  the  month: 

(1)  Total  route  disposition,  except 
filled  milk,  is  equal  to  50  percent  or 
more  of  the  total  quantity  of  Grade  A 
fluid  milk  products,  except  filled  milk, 
physically  received  at  such  plant  or 
diverted  therefrom  pursuant  to 
§1007.13;  and 

(2)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  is  at  least  the 
lesser  of  a  daily  average  of  1,500  pounds 
or  10  percent  of  the  total  quantity  of 
fluid  milk  products,  except  filled  milk, 
physically  received  or  diverted 
therefrom  pursuant  to  §  1007. L3. 

(b)  A  supply  plant  from  which  during 
each  of  the  months  of  July  through 
November  60  percent  (40  percent  during 
each  of  the  months  of  December  through 
June)  of  the  total  quantity  of  Grade  A 
milk  that  is  received  during  the  month 
from  dairy  farmers  (including  producer 
milk  diverted  from  the  plant  pursuant  to 
§  1007.13  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 

§  1007.9(c)  is  transferred  to  pool 
distributing  plants. 

(c)  A  plant  located  within  the 
Southeast  marketing  area  that  is 


operated  by  a  cooperative  association  if 
pool  plant  status  under  this  paragraph  is 
requested  for  such  plant  by  the 
cooperative  association  and  during  the 
month  producer  milk  of  members  of 
such  cooperative  association  is 
delivered  directly  from  farms  to  pool 
distributing  plants  or  is  transferred  to 
such  plants  as  a  fluid  milk  product  from 
the  cooperative’s  plant.  Such  deliveries, 
in  excess  of  receipts  by  transfer  from 
pool  distributing  plants,  must  equal  not 
less  than  60  percent  of  the  total 
producer  milk  of  such  cooperative 
association  in  each  of  the  months  of  July 
through  November,  and  40  percent  of 
such  milk  in  each  of  the  months  of 
December  through  June.  The  plant’s 
pool  plant  status  shall  be  subject  to  the 
following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraphs  (a)  or  (b)  of 
this  section  or  under  the  provisions  of 
another  Federal  order  applicable  to  a 
distributing  plant  or  a  supply  plant;  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  to  handle 
Grade  A  milk. 

(d)  Two  or  more  plants  operated  by 
the  same  handler  and  that  are  located 
within  the  Southeast  marketing  area 
may  qualify  for  pool  status  as  a  unit  by 
meeting  the  total  and  in-area  route 
disposition  requirements  specified  in 
paragraph  (a)  of  this  section  and  the 
following  additional  requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  only  Class  I  or  Class  II  products 
and  must  be  located  in  a  pricing  zone 
providing  the  same  or  a  lower  Class  I 
price  than  the  price  applicable  at  the 
distributing  plant  included  in  the  unit 
pursuant  to  paragraph  (d)(1); 

(3)  A  written  request  to  form  a  unit, 
or  to  add  or  remove  plants  from  a  unit, 
must  be  filed  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  it  is  to  be  effective. 

(e)  The  applicable  percentages  in 
paragraphs  (a)  through  (c)  of  this  section 
may  be  increased  or  decreased  up  to  10 
percentage  points  by  the  market 
administrator  if,  following  a  w'ritten 
request  for  such  a  revision,  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  Such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  the  revision  by 
conducting  an  investigation  and 
conferring  with  the  Director  of  the  Dairy 
Division.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
market  administrator  shall  issue  a  notice 
stating  that  the  revision  is  being 
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considered  and  inviting  written  data, 
views,  and  arguments.  Any  decision  to 
revise  an  applicable  percentage  must  be 
issued  in  writing  seven  days  before  the 
effective  date. 

(f)  The  term  pool  plant  shall  not  apply 
to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  plant  as  defined  in 
§  1007.8(e); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  the  Southeast 
marketing  area,  meets  the  pooling 
requirements  of  another  Federal  order, 
and  has  had  greater  sales  in  such  other 
Federal  order  marketing  area  for  three 
consecutive  months,  including  the 
current  month; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
located  in  another  order’s  marketing 
area  and  which  is  required  to  be 
regulated  under  such  other  order 
because  of  its  location  within  the  other 
order’s  marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  firom  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  such  other 
order  than  are  made  to  plants  regulated 
under  this  part,  or  such  plant  has 
automatic  pooling  status  under  such 
other  order. 

§  1007.8  Nonpool  plant 

Nonpool  plant  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  fbllows: 

'  (a)  Other  order  plant  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  nonpool  plant  that  is  not 
an  other  order  plant,  a  producer-handler 
plant,  or  an  exempt  plant,  from  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  Unregulated  supply  plant  means  a 
supply  plant  that  does  not  qualify  as  a 
pool  supply  plant  and  is  not  an  other 
order  plant,  a  producer-handler  plant,  or 
an  exempt  plant. 

(e)  Exempt  plant  means  a  plant: 

(1)  Operated  by  a  governmental 

agency  firom  which  fluid  milk  products 
are  distributed  in  the  marketing  area. 
Such  plant  shall  be  exempt  from  all 
provisions  of  this  part;  or 


(2)  Which  has  monthly  route 
disposition  of  100,000  pounds  or  less 
during  the  month.  Such  plant  will  be 
exempt  from  the  pricing  and  pooling 
provisions  of  this  order,  but  the  handler 
will  be  required  to  file  periodic  reports 
as  prescribed  by  the  market 
administrator  to  enable  determination  of 
the  exempt  status  of  such  handler. 

§1007.9  Handler. 

Handler  means: 

(a)  Any  person  who  operates  one  or 
more  pool  plants; 

(b)  Any  cooperative  with  respect  to 
producer  milk  which  it  causes  to  be 
diverted  pursuant  to  §  1007.13  for  the 
account  of  such  cooperative  association; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  of  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  firom 
farm  bulk  tank  samples.  Milk  for  which 
the  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered; 

(d)  Any  person  who  operates  a 
partially  regulated  distributing  plant; 

(e)  A  producer-handler; 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1007.8(a); 

(g)  Any  person  who  operates  an 
unregulated  supply  plant;  and 

(h)  Any  person  who  operates  an 
exempt  plant. 

§  1 007.1 0  Producer-handler. 

Producer-hapdler  meajas  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
monthly  route  disposition  in  excess  of 
100,000  pounds  per  month; 

(b)  Receives  no  Class  I  milk  from 
sources  other  than  his/her  own  farm 
production  and  pool  plants; 

(c)  Disposes  of  no  other  source  milk 
as  Class  I  milk;  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  pool  plants)  and  the  operation  of 


the  processing  and  packaging  business 
are  his/her  personal  enterprise  and 
personal  risk. 

§1007.11  [Reserved] 

§1007.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  producer; 

(2)  Received  by  a  handler  described  in 
§  1007.9(c);  or 

(3)  Diverted  from  a  pool  plant  in 
accordance  with  §  1007.13. 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  such  person  whose  milk  is 
delivered  to  an  exempt  plant,  excluding 
producer  milk  diverted  to  such  exempt 
plant  pursuant  to  §  1007.13; 

(3)  Any  person  with  respect  to  milk 
produced  by  such  person  which  is 
diverted  to  a  pool  plant  from  an  other 
order  plant  if  the  other  order  plant 
designates  such  person  as  a  producer 
under  that  order  and  such  milk  is 
allocated  to  Class  II  or  Class  III 
utilization  pursuant  to 

§  1007.44(a)(8)(iii)  and  the 
corresponding  step  of  §  1007.44(b);  or 

(4)  Any  person  with  respect  to  milk 
produced  by  such  person  which  is 
reported  as  diverted  to  an  other  order 
plant  if  any  portion  of  such  person’s 
milk  so  moved  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order. 

§  1 007.1 3  Producer  milk. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is: 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  by  the  operator  of 
the  plant; 

(b)  Received  by  a  handler  described  in 
§  1007.9(c): 

(c)  Diverted  from  a  pool  plant  to  the 
pool  plant  of  another  handler.  Milk  so 
diverted  shall  be  deemed  to  have  been 
received  at  the  location  of  the  plant  to 
which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  cooperative  association  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 

(1)  In  any  month  of  December  through 
June,  not  less  than  four  days’  production 
of  the  producer  whose  milk  is  diverted 
is  physically  received  at  a  j)ool  plant 
during  the  month; 
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(2)  In  any  month  of  July  through 
November,  not  less  than  ten  days’ 
production  of  the  producer  whose  milk 
is  diverted  is  physically  received  at  a 
pool  plant  during  the  month; 

(3)  The  total  quantity  of  milk  so 
diverted  during  the  month  by  a 
cooperative  association  shall  not  exceed 
33  percent  during  the  months  of  July 
through  November,  or  50  percent  during 
the  months  of  December  through  June, 
of  the  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to,  and  physically  received  at. 
pool  plants  during  the  month; 

(4)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursuant 
to  paragraph  (d)  of  this  section.  The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  33  percent 
during  the  months  of  July  through 
November,  or  50  percent  during  the 
months  of  December  through  June,  of 
the  producer  milk  physically  received  at 
such  plant  during  the  month; 

(5)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraphs  (d)  (3) 
and  (4)  of  this  section  sh^l  not  be 
producer  milk.  The  diverting  handler 
shall  designate  the  dairy  farmer 
deliveries  that  will  not  be  producer  milk 
pursuant  to  paragraphs  (d)  (3)  and  (4)  of 
this  section.  If  the  handler  fails  to  make 
such  designation,  no  milk  diverted  by 
such  handler  shall  be  producer  milk; 

(6)  To  the  extent  that  it  would  result 
in  nonpool  status  for  the  plant  from 
which  diverted,  milk  diverted  for  the 
account  of  a  cooperative  association 
from  the  pool  plant  of  emother  handler 
shall  not  be  pi^ucer  milk; 

(7)  The  cooperative  association  shall 
designate  the  dairy  farm  deliveries  that 
are  not  producer  milk  pursuant  to 
paragraph  (d)(6)  of  this  section.  If  the 
cooperative  association  fails  to  make 
such  designation,  no  milk  diverted  by  it 
to  a  nonpool  plant  shall  be  producer 
milk; 

(8)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted;  and 

(9)  The  market  administrator  may 
increase  or  decrease  the  applicable 
percentages  in  paragraphs  (d)  (3)  and  (4) 
of  this  section  by  up  to  10  percentage 
points,  and  may  increase  or  decrease  the 
10-day  and  4-day  delivery  requirements 
in  paragraphs  (d)  (1)  and  (2)  of  this 
section  by  50  percent  if,  following  a 
wTitten  request  for  such  a  revision,  the 
market  administrator  finds  that  such 
revision  is  necessary  to  assure  orderly 
marketing  and  efficient  handling  of  milk 
in  the  marketing  ania.  Before  m^ing 
such  a  finding,  the  market  administrator 


shall  investigate  the  need  for  the 
revision  by  conducting  an  investigation 
and  conferring  with  the  Director  of  the 
Dairy  Division.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
•  arguments.  Any  decision  to  revise  an 
applicable  percentage  must  be  issued  in 
writing  seven  days  before  the  effective 
date. 

§  1007.14  Other  source  milk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in 

§  1007.40(b)(1)  from  any  source  other 
than  producers,  a  handler  described  in 
§  1007.9(c),  or  pool  plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1007.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1007.40(l3)(l),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1007.40(b)(1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1 007.1  S  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  milk  products  in  fluid  or 
finzen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  aife  not  limited  to;  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  eyaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§1007.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

§1007.17  Filled  milk. 

Filled  milk  means  any  combination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§  1 007.1 8  Cooperative  association. 

Cooperative  association  means  any 
cooperative  marketing  association  of 
producers  w'hich  the  Secretary 
determines  after  application  by  the 
association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  “Capper-Volstead  Act;”  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  be  engaged 
in  making  collective  sales  of.  or 
marketing,  milk  or  milk  products  for  its 
members. 

§  1 007. 1 9  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility,  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products,  and  has  no  disposition  of 
fluid  milk  products  or  fluid  cream 
products  other  than  those  that  it 
received  in  consumer  type  packages. 
Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including,  but 
not  limited  to,  provisions  in  §§  1007.13, 
1007.41,  and  1007.52. 

§  1 007.20  Product  prices. 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 
the  Dairy  Division,  Agricultural 
Marketing  Service,  shall  be  used,  where 
specified,  in  calculating  the  basic 
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formula  prices  pursuant  to  §  1007^1. 

The  term  “workday”  as  used  in  this 
sectuHi  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
holiday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  15  days  of  the 
month,  of  the  daily  prices  per  pound  of 
Grade  A  (92-score)  butter  on  the  Chicago 
Mercantile  Exchange,  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  Cheddar  cheese  in  40-poimd  blocks. 
The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay, 
WI),  using  the  price  reported  each  week 
as  the  price  for  the  day  of  the  report  and 
for  each  following  workday  until  the 
next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  first  15  days 
of  the  month  computed  as  follows; 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  euea; 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported; 
and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average,  for  the  first  15  days  of  " 
the  month,  of  the  daily  prices  per  pound 
of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  ^ible  whey 
powder  for  the  Central  States 
production  area.  The  average  shall  be 
computed  using  the  price  repwted  each 
week  as  the  daily  price  for  that  day  and 
for  each  precedir^  workday  until  the 
day  such  price  was  previously  reported. 

Handler  Reports 

§  t007.30  Reports  of  receipts  arKi 
utilization. 

On  or  before  the  5th  day  after  the  end 
of  the  month  (if  postmarked),  or  not 
later  than  the  7th  day  if  the  report  is 
delivered  in  person  to  the  office  of  the 
market  administrator,  each  handler  shall 
report  for  such  month  to  the  market 


administrator,  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator, 
as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  its  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants: 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1007.^c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1007.40(b)(1);  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  Such  report  shall 
show  also  the  quantity  of  any 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area. 

(c)  Each  handler  described  in  §  1007.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  from 
producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  sp>ecified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utihzation  of  milk,  filled  milk,  and 
milk  products  in  such  maimer  as  the 
market  administrator  may  prescribe. 

§1007.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1007.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer: 

(1)  Such  producer’s  name  and 
address: 

(2)  The  total  pounds  of  milk  received 
from  such  producer,  showing  separately 
the  pounds  of  milk  received  from  the 
producer  on  each  delivery  day; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and 


nature  of  any  deduction,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
§  1007.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1007.32  Other  reports. 

(a)  Each  handler  described  in  §  1007.9 
(a),  (b),  and  (c)  shall  report  to  the  market 
administrator  on  or  before  the  7th  day 
after  the  end  of  each  month  of  Februaiy 
through  May  the  aggregate  quantity  of 
base  milk  received  from  producers 
during  the  month,  and  on  or  before  the 
20th  day  after  the  end  of  each  month  of 
February  through  May  the  pounds  of 
base  milk  received  from  each  producer 
during  the  month.  In  the  case  of  milk 
diverted  to  another  plant,  the  handler 
shall  also  report  the  pounds  of  base  milk 
of  each  producer  assigned  to  the 
divertee  plant. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  section 
and  §§  1007.30  and  1007.31,  each 
handler  shall  report  such  information  as 
the  market  administrator  deems 
necessary  to  verify  or  establish  each 
handler’s  obligation  under  the  onler. 

Classification  of  Milk 

§  1 007.40  Classes  of  utilization. 

Except  as  provided  in  §  1007.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  pursuant  to  §  1007.30  shall  be 
classified  as  follows; 

(a)  Class  1  milk  diall  be  all  skim  milk 
and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (h)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk  shall  be  all  skim  milk 
and  butterfat; 

(1)  Disposed  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  int'entory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cre^m  products  disposed  of 
or  diverted  to  a  commercial  food 
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processing  establishment  if  the  market 
administrator  is  permitted  to  audit  the 
records  of  the  commercial  food 
processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream,  sour  half-and-half,  sour  cream 
mixtures  containing  nonmilk  items, 
yogurt,  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products:  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheese  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat,  and  butteroil; 

(iii)  Any  milk  product  in  dry  form 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 


(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  hemdler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  fb)(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1007.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1007.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1007.41(a)  to  the  receipts  specified  in 
§  1007.41(a)(2)  and  in  shrinkage 
specified  in  §  1007.41(b)  and  (c). 

(d)  Class  JII-A  milk  shall  be  all  skim 
milk  and  butterfat  used  to  produce 
nonfat  dry  milk. 

§1007.41  Shrinkage. 

For  the  purposes  of  classifying  all 
skim  milk  and  butterfat  to  be  reported 
by  a  handler  pursuant  to  §  1007.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph:  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 


(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant): 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1007.9(c),  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchased  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  shall 
be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchased  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
handler:  and 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class 
III  classification  is  requested  by  the 
handler:  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amount  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1),  (2),  (4),  (5),  and  (6) 

of  this  section:  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1007.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 
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§  1007.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  and  diversions  to  poo] 
plants.  Skim  milk  or  butteriat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  bulk  fluid  cream  product  from 
a  pool  plant  to  anoflier  pool  plant  shall 
be  classified  as  Cla^  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  shall  be 
subject  to  the  following  conditions; 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1007.44(a)(12)  and  the  corresponding 
step  of  §  1007-44fl)).  The  mnount  of  ^m 
milk  or  butterfat  classified  in  each  deiss 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products. 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1007.44(a)(7) 
or  the  corresponding  step  of 

§  1007.44(b)j  the  skim  nulk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1007,44(a) 

(11)  or  (12)  or  the  corresponding  steps 
of  §  1007.44(b),  the  skim  milk  or 
butterfat  so  transferred,  up  to  the  total 
of  the  skim  miUt^  and  butterfat, 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  I  milk  to  a  greater  exteent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or -diverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  bulk  fluid  cream  product  from 
a  pool  plant  to  an  other  order  plant  shall 
be  classified  in  the  following  manner. 
Such  classification  shall  apply  only  to 
the  skim  milk  or  butterfat  that  is  in 
excess  of  any  receipts  at  the  pool  plant 
from  the  other  plant  of  skim  milk  and 
butterfat,  respectively,  in  fluid  milk 
products  ai>d  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  par^raph  (b) 

(1),  (2),  or  (3)  of  this  section. 

(1)  If  transferred  as  packaged  fluid 
milk  products,  dassification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

t2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 


which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utiiization  filed  with  their  respective 
market  administrators,  transit  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utihzation  available 
for  such  classification  piirsuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocafted  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  dassification  shall  be  Class  1 
subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utdization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocate  to  the  class 
consisting  primarily  of  fluid  milk 
products  shall  be  dassified  as  Class  I 
milk,  and  sldm  milk  or  butterfat 
allocated  to  the  other  dasses  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
ptroduct  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  sudi  other  order, 
classification  shall  be  in  accordance 
with  the  provisions  of  §  ltM)7.40. 

(c)  Transfers  and  diversions  to 
producer-handlers  and  to  exempt 
plants.  Skim  milk  or  buitterfaft  that  is 
transferred  or  diverted  from  a  pool  plant 
to  a  producer-handler  under  another 
Federal  order  or  to  an  eicempt  plant 
shall  be  classified: 

(1)  As  Class  1  milk  if  transferred  or 
diverted  to  a  producer-handler; 

(2)  As  Class  1  milk  if  transferred  to  an 
exempt  plant  in  the  form  of  a  packaged 
fluid  milk  product; 

(3)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrartor  if  transferred  or  diverted 
in  the  form  of  a  bulk  fluid  milk  product 
or  a  bulk  fluid  cream  product  to  an 
exempt  plant.  For  this  purpose,  the 
transferee’s  utilization  of  skim  milk  and 
butterfat  in  each  class,  in  series 
beginning  with  Class  in,«hall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  foHowkig 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  a 


producer-handler  plant,  or  an  exempt 
plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  transferred  in  the  form  of  a 
bulk  fluid  cream  product,  unless  the 
following  conditions  aj^ly: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  fd)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in 
such  handler’s  report  of  receipts  and 
utilization  filed  pmsuant  §  1007.30  for 
the  month  within  which  such 
transaction  occurred;  and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  nuuketing 
area  of  each  Federal  order  from  the 
nonpool  plant  and  transfers  tA  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
seqaence; 

(A)  Pro  rata  to  receipts  of  pjeckaged 
fluid  milk  products  at  such  nonpxol 
plants  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  piackag^  fluid 
milk  products  at  such  ncmp>ool  plants 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receiprts  of  bulk  fluid  milk 
products  at  such  nonpKxfl  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  imassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocate  to  Class  I  at  the  transferee- 
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plant,  shall  be  classified  to  the  extent 
possible  in  the  following  sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  fi-om 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  firom 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  1  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  paragraph. 

(e)  Transfers  by  a  handler  described  in 
§  1007.9(c)  to  pool  plants.  Skim  milk 
and  butterfat  transferred  in  the  form  of 
bulk  milk  by  a  handler  described  in 
§  1007.9(c)  to  another  handler’s  pool 
plant  shall  be  classified  pursuant  to 
§  1007.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler’s 
plant. 

§  1007.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1007.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 


all  reports  filed  pursuant  to  §  1007.30 
and  shall  compute  separately  for  each 
pool  plant,  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 
§  1007.9  (b)  or  (c)  that  was  not  received 
at  a  pool  plant,  the  pounds  of  skim  milk 
and  butterfat,  respectively,  in  each  class 
in  accordance  with  §§  1007.40, 1007.41, 
and  1007.42.  The  combined  pounds  of 
skim  milk  and  butterfat  so  determined 
in  each  class  for  a  handler  described  in 
§  1007.9  (b)  or  (c)  shall  be  such 
handler’s  classification  of  producer 
milk; 

(b)  If  any  of  the  water  contained  in  the 
milk  fi’om  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  the  handler,  the 
pounds  of  skim  milk  in  such  product 
that  are  to  be  considered  under  this  part 
as  used  or  disposed  of  by  the  handler 
shall  be  an  amount  equivalent  to  the 
nonfat  milk  solids  contained  in  such 
product  plus  all  of  the  water  originally 
associated  with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1007.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association; 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assigiunent  under  §  1007.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1007.44  on  a  pro  rata 
basis,  ynless  a  specific  use  of  such 
receipts  is  established  by  the  handler; 
and 

(e)  Class  III-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  firom 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  use  at  the  plant. 

§  1007.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  for  each 
handler  described  in  §  1007.9(a)  for  each 
pool  plant  of  the  handler  separately  the 
classification  of  producer  milk  and  milk 
received  from  a  handler  described  in 
§  1007.9(c),  by  allocating  the  handler’s 
receipts  of  skim  milk  and  butterfat  to 


the  utilization  of  such  receipts  by  such 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1007.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(^ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  another 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1007.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1007.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  ft'om  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
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specified  in  §  1007.40(b)  (excluding  the 
quantity  of  such  skim  milk  tha^  was 
classified  as  Class  III  milk  pursuant  to 
§  1007.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

II; 

(7)  Subtract  in  the  order  specified 
below  ft-om  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1007.40(b)(1)  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(4),  (a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  any  Federal  milk  order  and  fi-om 
an  exempt  distributing  plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  fully  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III; 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (7)(v),  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(8)(ii)(A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  III  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 


poimds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to-be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amoimt; 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1007.9(c),  fluid  milk 
products  fi-om  pool  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1007.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5),  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragr^h  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
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section,  subtract  fiom  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  fiom 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  fiom  Class  III  and  then 
fiom  Class  II,  the  poimds  of  skim  milk 
in  receipts  of  fluid  milk  products  fiom 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v).  (a)(8)(i),  and  (a)(8)  (1) 
and  (ii)  of  this  section  and  that  were  not 
offset  by  transfers  or  diversions  of  fluid 
milk  products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  fiom  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
poimds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Shoyld  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  then  Class  II).  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  fiom  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  fiom  an  other  order  plant  that 
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are  in  excess  of  bulk  Euid  milk  products 
transferred  or  diverted  to  such  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (aKTlfvi)  and  (8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (aKl2)(ii),  (iii)  and  (iv)  of 
this  section,  such,  subtraction  shall  be 
pro  rata  tolhe  pounds  of  skim  milk  in 
Class:  II  and  in.  Class  U  and  Class  III 
combineck  with  the  quantity  prorated  to 
Class,  n- and  Class  111  combined  being 
subtracted  first  from  Class  Ill  and  then 
from  Class  II,  with  respect  to  whichever 
of  tha  fbllowing.quantities  represents 
the  lower  proportaon  of  Class  I  milk: 

(A) ,  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1007.4S(al:  or 

(B)  The  total  pounds  of  skim  mUk. 
remaining.in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  o£ 
utilization  in  each  class  resulting  from 
transfers,  between  pool  plants  of  the 
handler);. 

(ii)  Should  the  ptoralion  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation,  step  &om 
Class  n  and  Class  m  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  ad 
such  plants,  the  pounds  of  such  e^ess 
shall  be  subtracted  from  the  pounds 
remaining  in‘ Class  1  after  such  proration 
at  the  pool  plants  at  which  such  other 
source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  ^ 
computations  pursuant  to  paragraph 

(a)(12)(i)  or  (ii)>of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
fromCIa^  U  and  Class  Ill  combined  that 
exceeds,  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  Ill  and  then  Class  11 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equ^  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  1  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining' 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as- provided  in  paragraph 
(a)(12)(ii)  of  this  section,  ^lould  the 
computations  pursuant  to  paragraph 
(a)(12)(i)<OF  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 


from  Class  F  that  exceeds  the  poimds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  milk  in  Class  1  shall  be 
increased  by  an  amount  equal  to  siudi 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  11  and 
Class  HI  combined  ^all  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Ch^  U).  In  such  case 
the  pounds  of  ^dm  milk  remaining  in 
each  class  at  this  allocation  step,  at  the 
handler's  other  pool  piants  shali  be 
adjusted  in  the.  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class!' utilization  is 
available: 

(13)  Subtract  from  the  pounds  of  skim 
miik  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and)  bulk  fluid  cream  products 
from  another  pool'  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1007. 42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  die 
poimds  of  skim  milk  in  producer  milk 
and  milk  received  fiom  a  handler 
described  in  §  l‘007.9(c),  subtract  such 
excess  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  IH.  Any  amount  so 
subtracted  shall  be  Imown  as  “overage^’t 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  miik  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1007.9(c);  in  each  class  shall  be  the 
combined  pounds  of  skim  milk  and 
butterfat  remaining  in  each  class  after 
the  computations  pursuant  to  paragraph 
(a)(14)  of  diis  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§  1 007.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification; 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1007.44(a)(12)  and 
the  corresponding  step  of  §  1007.44(b), 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)>in  each  class  during  the 
month  of  skim  milk  and  butterfat,. 
respectively,,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monA- is  received- 


from  a  handier  who  has  received  fluid 
milk  products,  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §§  10Q7.43i(d)  and 
1007.44  on  the  basis  of  such  report 
(including  any  reciassificcition  of 
inventories;  of  bulk  concentrated  fluid 
milk  produ€te)i,and  thereafter,  any 
change  in  such  alLocatinn  required  to 
correct  errors  disclosed  to;  the 
veri  fication  of  such’  report 

(c)  Furni^  each  hauler  operating  a 
pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream'  products,  to 
an  other  order  plant  the  dass  to  which 
such  shipments  were  allocated  by  the- 
market  administrator  of  the  other  order 
on  the  beisis  of  the-  report  by  the 
receiving. handler,  and,  as  necessary,, 
any  changes  to  such  allocation  arising 
from  the  verification  of  such  report. 

(d)  Oa.  or  before  the  121h,  day  after  the- 
end  of  each  month,  report  to-eea:h 
cooperative  association  which  so 
requests,  the  pereeslaga  of  producer 
milk  delivered  by  mei^ers  of  such 
association;  that  was  used  to  each  dass 
by  eack  handler  receiving  nich;  miik. 

For  the  purpose  of  this  report  the  milk 
so  received  shall  be.  prorated  to  each 
dass  to  accordance  with  the  total 
utilization  of  producer  milk  by  such 
handler. 

Class  Prices 

§  1 007.50  Giass  |toc»s. 

Subject  to  the  provisions  of  §  1007.52,, 
the  class  prices  for  the  month  per 
hundredweight  of  miik  containing  3.5% 
butterfat  shall  be  as  follows: 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
mont^ius  $3.08. 

(b)  The  Class  II  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division  and>  transmitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  preceding  month.  The  Class  II 
price  shall  be  die  basic  Class  IF  formula 
price  computed'  pursuant  to  §  1007.5T(h) 
for  the  month  plus  the  amount  that  the 
value  computed  pursuant  to  paragraph 
(b)(t).of.this  section  exceeds  the  value 
computed;  pursuant  to  paragraph  (b)(2)i 
of  this  section,  plus  any  amoimt  by 
which  the  basic  Class  II  formula  price 
for  the  second  preceding  month, 
adjusted  pursuant  to  paragraphs  (b)(1) 
and  {b)(2)!of  this  section,  was  less  than 
the  Class  HI  price  for  the  second 
preceding  month. 

(1)  Eletermiae  far  the  most  recent  12- 
month  period  the  simple;  average 
(round^  ta  the  nearest  cent),  of  the 
basic  formula  prices  computed  pursuant 
to  §  1007.5-1  and  add  10  cents;  ana 

(2) ;Determtoe  for  the  same  12-mQnth 
period  as  specified  in  paragraph  {b)(l)  of 
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this  section  the  simple  average  (rounded 
to  the  nearest  cent]  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 
§  1007.51(b). 

(c)  The  Class  III  price  shall  be  the 
basic  formula  price  for  the  month. 

(d)  The  Class  III-A  price  for  the 
month  shall  be  the  average  Central 
States  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  0.4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  paragraph 
(c)  of  this  section  for  the  applicable 
month. 

§  1 007.51  Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  using  the  butterfat 
differential  computed  pursuant  to 
§1007.74. 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1007.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  piursuant  to  paragraphs  (b)  (1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1007.19  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and.  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used,  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 


(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amoimts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufactvure  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§  1 007.52  Plant  location  adjustments  for 
handlers. 

(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1007.9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  I  price  applies,  the 
price  specified  in  §  1007.50(a)  shall  be 


adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  through  (6)  of  this 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  §  1007.2,  the 
adjustment  (cents  per  hundredweight) 
shall  be  as  follows: 


Zone  1  .  Minus  53. 

Zone  2  .  Minus  48. 

Zone  3  .  Minus  31 . 

Zone  4  .  Minus  25. 

Zone  5  .  Minus  1 0. 

Zone  6  .  No  adjustment. 

Zone  7  .  Plus  10. 

Zone  8  .  Plus  20. 

Zone  9  .  Plus  30. 

Zone  1 0  .  Plus  40. 

Zone  1 1  .  Plus  50. 

Zone  12  .  Plus  60. 


(2)  For  a  plant  located  in  that  portion 
of  the  Tennessee  Valley  marketing  area 
that  is  within  the  State  of  Georgia,  the 
adjustment  shall  be  minus  25  cents. 

(3)  For  a  plant  located  in  the  Missouri 
counties  of  Dunklin  or  Pemiscot,  the 
adjustment  shall  be  minus  53  cents. 

(4)  For  a  plant  located  in  the  Texas 
counties  of  Bowie  or  Cass,  the 
adjustment  shall  be  zero. 

(5)  For  a  plant  located  within  another 
Federal  order  marketing  area,  other  than 
in  those  counties  specified  in 
paragraphs  (a)  (2),  (3),  and  (4)  of  this 
section,  the  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
differential  price  in  Zone  6  of  this  order 
from  the  Class  I  differential  price, 
adjusted  for  the  plant’s  location,  under 
such  other  Federal  order, 

(6)  For  a  plant  located  outside  the 
areas  described  in  paragraphs  (a)  (1) 
through  (5)  of  this  section,  the 
adjustment  shall  be  computed  by 
multiplying  2.5  cents  per  10  miles,  or 
fraction  thereof  (by  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  market 
administrator),  from  the  nearer  of 
Shreveport,  Louisiana;  Little  Rock, 
Arkansas;  Memphis,  Tennessee; 

Jackson,  Tennessee;  Nashville, 
Termessee;  or  Atlanta,  Georgia,  and 
subtracting  that  figure  from  the  location 
adjustment  applicable  at  Shreveport, 
Little  Rock,  Memphis,  Jackson, 
Nashville,  or  Atlanta,  as  the  case  may 
be. 

(b)  For  fluid  milk  products  transferred 
in  bulk  form  from  a  pool  plant  to  a  pool 
distributing  plant  at  which  a  higher 
Class  I  price  applies  and  which  are 
classified  as  Class  I  milk,  the  Class  I 
price  shall  be  the  Class  I  price  at  the 
transferee-plant  subject  to  a  location 
adjustment  credit  for  the  transferor- 
plant  which  shall  be  determined  by  the 
market  administrator  for  skim  milk  and 
butterfat,  respectively,  as  follows: 
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(1)  Subtract  from  tliB  pounds  of  skim 
milk  remaining  in  Class  t  at  the 
tmnsferee-piant  after  the  computations 
pursuant  to  §  1007/.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to; 

(1)  The  pounds  of  skim  milk  in 
receipts  of  miik  at  the  transferee-plant 
from  producers  and  handlers  described 
in  §  1007.9(c);  and 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  packaged  fluid  milk  products 
from  other  pool  plants; 

(2)  Assign  any  remaining  pounds  of 
skim  milk  in  Class  I  at  the  transferee- 
plant  to  the  skim  milk  in  receipts  of 
fluid  milk  products  from  other  pool 
plants,  first  to  the  transferor-plants  at 
which  the  highest  Class  I  price  applies 
and  then  to  other  plants  in  sequence 
beginning  with  the  plant  at  which  the 
next  highest  Class  I  price  applies; 

(3)  Compute  the  total  amount  of 
location  adjustment  credits  to  be 
assigned  to  transferor-plants  by 
multiplying  the  hundi^weight  of  skim 
milk  assigned  pursuant  to  paragraph 

(b)(2)  of  this  section  to  each  transferor- 
plant  at  which  the  Class  I  price  is  lower 
than  the  Class  I  price  applicable  at  the 
transferor-plant  and  the  transferee-plant, 
and  add  the  resulting  amounts; 

(4)  Assign  the  total  amount  of  location 
adjustment  credits  computed  pursuant 
to  paragraph  (b)(3)  of  this  section  to 
those  transferor-plants  that  transferred 
fluid’milk  products  containing  skim 
milk  classiHed  as  Class  I  milk  pursuant 
to  §  1007.42(a)  and  at  which  the 
applicable  Class  f  price  is  less  than  the 
Class  I  price  at  the  transferee-plant,  in 
sequence  beginning  with  the  plant  at 
which  the  highest  Class  I  price  applies. 
Subject  to  the  availability  of  such 
c:redits.  the  credit  assigned  to  each  plant 
shall  be  equal  to  the  hundredweight  of 
such  Class  I  skim  milk  multiplied  by  the 
adjustment  rate  determined  pursuant  to 
paragraph  (b)(3)  of  this  section  for  such 
plant.  If  the  aggregate  of  this 
c:omputation  for  all  plants  having  the 
same  adjustment  as  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section  exceeds  the  credits  that  are 
available  to  those  plants,  such  credits 
shall  be  prorated  to  the  volume  of  skim 
milk  in  Class  I  in  transfers  from  such 
plants;- and 

(5)  Location  adjustment  credit  for 
butterfet  shall  be  determined  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraphs  (b)( I) 
through  (4)  of  this  section. 

(c)  The  market  administrator  shall. 

•  determine  and  publicly  aimuunce  the 
/one  location  of  each  plant  of  each 
handler.  The  market  administrator  shall 


notify,  the- handler  on  or  before  the  first 
day  of  any  month  in  which  a  change  in 
a  plant  location  zone  will  apply. 

(d)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted- Class  I 
price  shall  not  be  less  than  the  Class  III 
price. 

§  1 007.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  III— A  prices  for  the  preceding 
month,  and  on  or  before  the  15th- day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1007.50(b). 

§1007.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

Uniform  Prices 

§  1 007.60  Handler's  value  of  milk  for 
computing  the  uniform  ptice. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shedl  determine  Cot  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1007.9(b)  and  (c)  with  respect  to  miik 
that  was  not  received  at  a  pool,  plant  as 
follows: 

(a)  Multiply  the  pounds  o£produt:er 
miik  and  milk  received  from  a  handler 
described  ins §.1007.9(c)  that  were 
classified  in  each,  class  pursuant  to. 

§§  1007.43(a)  and  1007.44(c)  by  the 
applicable  class  prices,  and  add  the 
resulting  amounts: 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1007.44(a)(14)  and  the  corresponding 
step  of  §sl007.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  hutterfat 
differential  specified  in  §  1007.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  die 
Class  III  price  for  the  preceding  month 
and  the  Class  L  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may' be;  for  the 
current  month'by  the  hundredweight  of 
skim  milk  and  hutterfat  subtracteri  from 
Class  I  and' Class.  II  pursuant  to 


§  1007.44(a)(9), and  the  corresponding 
step  of  §il007.44(b); 

(d)  Add.  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and’  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
hutterfat  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  the  hundredweight  of 
skim  milk  and  hutterfat  subtracted  from 
Class  I  pursuant  to  §  r007'.44(a)(7){i) 
through  (iv)' and  the  corresponding  step 
of  §  1007:44(b),  excluding  receipts  of 
bulk  fluid  cream  products  friim  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class.III 
price  by  the  hundredweight  of  skim 
milk  and  hutterfat  subtracted  from  Class 
I  pursuant  to  §  1007.44(a)(7)(v)  and  (vi) 
and  the  corresponding  step  of 

§  1007.44(b)i 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  appHcablte 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivafent  volume  was  received  by 
the  pounds  of  skim  milk  and  hutterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  §  1007.44(a){7)(i)  and 
the  pounds  of  skim  milk  and  hutterfat 
subtracted' from  Class  1  pursuant  to 

§  I007.44(a)(l'l)  and  the^ corresponding 
step  of  §  1007.44(b)i  exdbding  such 
skim  milk  and  hutterfat  in  receipts  of 
fluid  milk  products- from' an  unregulated 
supply  plant' to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
hutterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  1  milk  and  is  not  used 
as  an  offset-'  for  any  other  payment 
obligation  under  any-  coder; 

(g)  Subtract,  ftar  reconstituted;  milk 
made  from  receiptS-ofcnonfluid  milk- 
products,  an  amount  computed  by 
multiplying  $4. 00; (but.  not  more  than 
the  diffi^ncerbetweenthe  Class  I  price 
applicable  at  the  location  of  die  pool- 
plant  and  the  Class  III  price)  by  the^ 
hundredweight  of  skim  milk  and 
hutterfat  contained  in)  receipts  of 
nonfluid' milk  products  that  are 
allocated  to  Glass- fuse  pursuant  to 

§  1007.43(d);. 

(h)  Exclude;  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products.that  are  distributod  as 
label^  r-econstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1007.76(a)(5)  or  (c)i,and 
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(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

§  1007.61  Computation  of  uniform  price 
(including  weighted  average  price  and 
uniform  prices  for  base  and  excess  milk). 

(a)  The  market  administrator  shall  ' 
compute  the  weighted  average  price  for 
each  month  and  the  uniform  price  for 
each  month  of  June  through  January  per 
hundredweight  of  milk  of  3.5  percent 
butterfat  content  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1007.60  for  all 
handlers  who  filed  the  reports 
prescribed  in  §  1007.30  for  the  month 
and  who  made  payments  pursuant  to 

§  1007.71  for  the  preceding  month; 

(2)  Add  not  less  than  one-half  the 
unobligated  balance  in  the  producer- 
settlement  fund; 

(3)  Add  an  amount  equal  to  the  total 
value  of  the  minus  adjustments  and 
subtract  an  amount  equal  to  the  total 
value  of  the  plus  adjustments  computed 
pursuant  to  §  1007.75; 

(4)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations; 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1007.60(f);  and 

(5)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  resulting  figure,  rounded  to  the 
nearest  cent,  shall  be  the  weighted 
average  price  for  each  month  and  the 
uniform  price  for  the  months  of  June 
through  Jimuary. 

(b)  For  each  month  of  February 
through  May,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for 
excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  Compute  the  total  value  of  excess 
milk  for  all  handlers  included  in  the 
computations  pursuant  to  paragraph 
(a)(1)  of  this  section  as  follows: 

(i)  Multiply  the  hundredweight 
quantity  of  excess  milk  that  does  not 
exceed  the  total  quantity  of  such 


handlers*  producer  milk  assigned  to 
Class  III-A  by  the  Class  III— A  price; . 

(ii)  Multiply  the  remaining 
hundredwei^t  quantity  of  excess  milk 
that  does  not  exceed  the  total  quantity 
of  such  handlers’  producer  milk 
assigned  to  Class  III  by  the  Class  III 
price: 

(iii)  Multiply  the  remaining 
hundredweight  quantity  of  excess  milk 
that  does  not  exceed  the  total  quantity 
of  such  handlers*  producer  mi^ 
assigned  to  Class  II  by  the  Class  II  price; 

(iv)  Multiply  the  remaining  ' 
hundredweight  quantity  of  excess  milk 
by  the  Class  I  price;  and 

(v)  Add  together  the  resulting 
amounts; 

(2)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)(1)  of  this 
section  by  the  total  hundredweight  of 
such  milk  and  adjust  to  the  nearest  cent. 
The  resulting  figure  shall  be  the  uniform 
price  for  excess  milk; 

(3)  From  the  amount  resulting  from 
the  computations  pursuant  to 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  subtract  an  amount  computed  by 
multiplying  the  hundredweight  of  milk 
specified  in  paragraph  (a)(4)(ii)  of  this 
section  by  the  weighted  average  price; 

(4)  Subtract  the  total  value  of  excess 
milk  determined  by  multiplying  the 
uniform  price  obtained  in  paragraph 
(b)(2)  of  this  section  times  the 
hundredweight  of  excess  milk  from  the 
amount  computed  pursuant  to 
paragraph  (b)(3)  of  this  section; 

(5)  Divide  the  amount  calculated 
pursuant  to  paragraph  (b)(4)  of  this 
section  by  the  total  hundredweight  of 
base  milk  included  in  these 
compmtations;  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  resulting  figure, 
rounded  to  the  nearest  cent,  shall  be  the 
uniform  price  for  base  milk. 

§  1007.62  Announcement  of  uniform  price 
and  butterfat  differential. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  the 
month  the  applicable  uniform  price(s) 
pursuant  to  §  1007.61  for  such  month. 

Payments  for  Milk 

§  1 007.70  Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  producer-settlement  fund 
into  which  the  market  administrator 
shall  deposit  all  payments  made  by 
handlers  pursuant  to  §§  1007.71, 


1007.76,  and  1007.77,  and  out  of  which 
the  market  administrator  shall  make  all 
payments  pursuant  to  §§  1007.72  and 

1007.77.  Payments  due  any  handler 
shall  be  offset  by  any  payments  due 
from  such  handler. 

§  1 007.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1007.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price(s) 
as  adjusted  pursuant  to  §  1007.75,  of 
such  handler’s  receipts  of  producer  milk 
and  milk  received  from  handlers 
pursuant  to  §  1007.9(c);  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
plant  from  which  received  of  other 
source  milk  for  which  a  value  is 
computed  pursuant  to  §  1007.60(f). 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market 
administrator  an  amount  computed  as 
follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  plant.  If  there  is  route 
disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or 
more  marketwide  pool  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area;  and 

(2)  Ckimpute  the  value  of  the 
reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  by  the 
difference  between  the  Class  I  price 
under  this  part  applicable  at  the 
location  of  the  other  order  plant  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  111  price. 

§  1 007.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  pay  to  each  handler 
tlie  amount,  if  any,  by  which  the 
amount  computed  pursuant  to 
§  1007.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  §  1007.71(a)(1).  If, 
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at  such  time,  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  pajrments  pursuant  to  this 
section,  the  meurket  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon 
as  the  funds  are  available. 

§  1 007.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  On  or  before  the  26th  day  of  each 
month,  for  milk  received  during  the  first 
15  days  of  the  month  fi-om  such 
producer  who  has  not  discontinued 
delivery  of  milk  to  such  handler  before 
the  23rd  day  of  the  month  at  not  less 
than  the  Class  III  price  for  the  preceding 
month  or  90  percent  of  the  weighted 
average  price  for  the  preceding  month, 
whichever  is  higher,  less  proper 
deductions  authorized  in  writing  by  the 
producer.  If  the  producer  had 
discontinued  shipping  milk  to  such 
handler  before  the  25th  day  of  any 
month,  or  if  the  producer  had  no 
established  base  upon  which  to  receive 
payments  during  the  base  paying 
months  of  February  through  May,  the 
applicable  rate  for  making  payments  to 
such  producer  shall  be  the  Class  III 
price  for  the  preceding  month;  and 

(2)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to 
not  less  than  the  uniform  price(s),  as 
adjusted  pursuant  to  §§  1007.74  and 
1007.75,  multiplied  by  the 
hundredweight  of  milk  or  base  milk  and 
excess  milk  received  from  such 
producer  during  the  month,  subject  to 
the  following  adjustments: 

(i)  Less  payments  made  to  such 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  §  1007.86; 

(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producers;  and 

(iv)  Less  proper  deductions 
authorized  in  writing  by  such  producer. 

(3)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  15th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  this  paragraph  to 
producers  on  a  pro  rata  basis  but  not  by 
more  than  the  amount  of  the 
underpayment.  Such  payments  shall  be 
completed  thereafter  not  later  than  the 
date  for  making  payments  pursuant  to 
this  paragraph  next  following  after 
receipt  of  the  balance  due  from  the 
market  administrator. 


(b)  On  or  before  the  day  prior  to  the 
dates  specified  in  paragraph  (a)  (1)  and 

(2)  of  this  section,  each  handler  shall 
make  payment  to  the  cooperative 
association  for  milk  fi'om  producers  who 
market  their  milk  through  the 
cooperative  association  and  who  have 
authorized  the  cooperative  to  collect 
such  payments  on  their  behalf  an 
amount  equal  to  the  sum  of  the 
individual  payments  otherwise  payable 
for  such  producer  milk  pursuant  to 
paragraph  (a)  (1)  and  (2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  fi'om  the  market  administrator 
pursuant  to  §  1007.72  by  the  l5th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  paragraph  (b)  of 
this  section  to  such  cooperative 
association  on  a  pro  rata  basis,  prorating 
such  underpayment  to  the  volume  of 
milk  received  fiom  such  cooperative 
association  in  proportion  to  the  total 
milk  received  fiom  producers  by  the 
handler,  but  not  by  more  than  the 
amount  of  the  underpayment.  Such 
payments  shall  be  completed  in  the 
following  manner: 

(1)  If  the  handler  receives  full 
payment  fiom  the  market  administrator 
by  the  15th  day  of  the  month,  the 
handler  shall  make  payment  to  the 
cooperative  association  of  the  full  value 
of  the  underpayment  on  the  15th  day  of 
the  month; 

(2)  If  the  handler  has  not  received  full 
payment  fiom  the  market  administrator 
by  the  15th  day  of  the  month,  the 
handler  shall  make  payment  to  the 
cooperative  association  of  the  full  value 
of  the  underpayment  on  or  before  the 
date  for  making  such  payments 
pursuant  to  this  paragraph  next 
following  after  receipt  of  the  balance 
due  fiom  the  market  administrator. 

(d)  Each  handler  pursuant  to 

§  1007.9(a)  who  receives  milk  from  a 
cooperative  association  as  a  handler 
pursuant  to  §  1007.9(c),  including  the 
milk  of  producers  who  are  not  members 
of  such  association,  and  who  the  market 
administrator  determines  have 
authorized  such  cooperative  association 
to  collect  payment  for  their  milk,  shall 
pay  such  cooperative  for  such  milk  as 
follows: 

(1)  On  or  before  the  25th  day  of  the 
month  for  milk  received  during  the  first 
15  days  of  the  month,  not  less  than  the 
Class  III  price  for  the  preceding  month 
or  90  percent  of  the  weighted  average 
price  for  the  preceding  month, 
whichever  is  higher;  and 

(2)  On  or  before  the  14th  day  of  the 
following  month,  not  less  than  the 
appropriate  uniform  price(s)  as  adjusted 
pursuant  to  §§  1007.74  and  1007.75,  and 
less  any  payments  made  pursuant  to 
paragraph  (d)(1)  of  this  section. 


(e)  If  a  handler  has  not  received  full 
payment  fiom  the  market  administrator 
pursuant  to  §  1007.72  by  the  14th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  paragraph  (d)  of 
this  section  to  such  cooperative 
association  and  complete  such 
payments  for  milk  received  fiom  such 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1007.9(c),  in  the 
manner  prescribed  in  paragraph  (c)  (1) 
and  (2)  of  this  section. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  furnish  each  producer,  except  a 
producer  whose  milk  was  received  from 
a  handler  described  in  §  1007.9(c),  a 
supporting  statement  in  such  form  that 
it  may  be  retained  by  the  recipient 
which  shall  show: 

(1)  The  month  and  identity  of  the 
producer; 

-  (2)  The  daily  and  total  pounds  and  the 
average  butterfat  content  of  producer 
milk; 

(3)  For  the  months  of  February 
through  May  the  total  pounds  of  base 
milk  received  fiom  such  producer; 

(4)  The  minimum  rate(s)  at  which 
payment  to  the  producer  is  required 
pursuant  to  this  order; 

(5)  The  rate(s)  used  in  making  the 
payment  if  such  rate(s)  is  (are)  other 
than  the  applicable  minimum  rate(s); 

(6)  The  amount,  or  rate  per 
hundredweight,  and  nature  of  each 
deduction  claimed  by  the  handler;  and 

(7)  The  net  amount  of  payment  to 
such  producer  or  cooperative 
association. 

§1007.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform 
price(s)  shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  fiom  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 
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§1007.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  uniform  price  and  the  uniform 
price  for  base  milk  shall  be  adjusted 
according  to  the  location  of  the  plant  at 
which  the  milk  was  physically  received 
at  the  rates  set  forth  in  §  1007.52(a);  and 

(b)  The  weighted  average  price 
applicable  to  other  source  milk  shall  be 
adjusted  at  the  rates  set  forth  in  section 
§  1007.52(a)  applicable  at  the  location  of 
the  nonpool  pl^t  from  which  the  milk 
was  received,  except  that  the  adjusted 
weighted  average  price  shall  not  be  less 
than  the  Class  III  price. 

§  1007.76  Payments  by  a  handler 
operating  a  pailiaity  regulated  distributing 
plant 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  .day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to 
paragraph  (a)  of  this  section.  If  the 
handler  submits  pursuant  to 
§§  1007.30(b)  and  1007.31(b)  the 
information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (b)  of 
this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  an  amount  resulting  from  ^e 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order,  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  payment  obligation 
under  any  order; 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
Uie  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  ^fference  between  the  Class  1  price 
and  the  weighted  average  price,  both 
prices  to  be  appUcable  at  the  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  1  price  and 


weighted  average  price  shall  not  be  less 
than  the  Class  III  price);  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difierence  between 
the  Class  I  price  applicable  imder  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  Ill  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  pluraUty  of  the  milk  used  to 
produce  the  nonfiuid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1007.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been 
a  pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  computed  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(l)(i)  of 
this  section.  Any  such  transfers 


remaining  after  the  above  allocation 
which  are  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler 
operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1007.60 
shall  be  priced  at  die  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
transferee  plant,  with  such  uniform 
price  adjusted  to  the  location  of  the 
nonpool  plant  (but  not  to  be  less  than 
the  lowest  class  price  of  the  respective 
order),  except  that  transfers  of 
reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  price  class 
of  the  respective  order;  and 

(iii)  If  tne  operator  of  the  partially' 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1007.60  for  such  handler  shall 
include,  in  Ueu  of  the  value  of  other 
source  milk  specified  in  §  1007.60(f)  less 
the  value  of  such  other  source  milk 
specified  in  §  1007.71(a)(2)(ii),  a  value 
of  milk  determined  pursuant  to 
§  1007.60  for  each  nonpool  plant  that  is 
not  cm  other  order  plant  which  serves  as 
a  supply  plant  for  such  partially 
regvdated  distributing  plant  by  making 
shipments  to  the  partially  regulated 
distributing  plant  during  the  month 
equivalent  to  the  requirements  of 
§  1007.7(b),  subject  to  the  following 
conditions: 

(A)  The  operator  of  the  partially 
regulated  distributing  plant  submits 
with  its  reports  filed  pursuant  to 

§§  1007.30(b)  and  1007.31(b)  similar 
reports  for  each  such  nonpool  supply 
plant; 

(B)  The  operator  of  such  nonpool 
plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested 
by  the  market  administrator  for 
verification  purposes;  and 

(C)  The  value  of  milk  determined 
pursuant  to  §  1007.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated 
distributing  plant’s  value  of  milk 
computed  pursuant  to  paragraph  (b)(1) 
of  this  section,  subtract: 

(i)  The  gross  payments  by  the  operator 
of  the  partially  regulated  distributing 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1007.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  had  the 
plant  been  fully  regulated; 

(ii)  If  paragraph  (o)(l)(iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
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plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1007.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
pl^t  had  been  fully  regulated;  and 
(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
fb)(l)(iii)  of  this  section  applies. 

(c)  Any  hemdler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1007.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  less  than  the  Class  III  price)  and  the 
Class  III  price.  This  payment  option 
shall  apply  only  if  a  majority  of  the  total 
milk  received  at  the  plant  that  processed 
the  nonfluid  milk  ingredients  is 
regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

§  1 007.77  Adjustment  of  accou  nts. 

Whenever  audit  by  the  market 
administrator  of  any  handler’s  reports, 
books,  records,  or  accounts,  or  other 
verification  discloses  errors  resulting  in 
money  due  the  market  administrator 
from  a  handler,  or  due  a  handler  from 
the  market  administrator,  or  due  a 
producer  or  cooperative  association 
from  a  handler,  the  market 
administrator  shall  promptly  notify 
such  handler  of  any  amount  so  due  and 
payment  thereof  shall  be  made  on  or 
before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
under  which  the  error(s)  occurred. 

§1007.78  Charges  on  overdue  accounts. 

Any  unpaid  obligation  due  the  market 
administrator  from  a  handler  pursuant 
to  §§  1007.71,  1007.76, 1007.77, 

1007.78, 1007.85,  and  1007.86  shall  be 
increased  1.5  percent  each  month 
beginning  with  the  day  following  the 
date  such  obligation  was  due  under  the 
order.  Any  remaining  amount  due  shall 


be  increased  at  the  same  rate  on  the 
corresponding  day  of  each  month  until 
paid.  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation  and  shall 
include  any  unpaid  charges  previously 
made  pursuant  to  this  section.  The  late 
charges  shall  be  added  to  the  respective 
accounts  to  which  due.  For  the  purpose 
of  this  section,  any  obligation  thafwas 
determined  at  a  date  later  than 
prescribed  by  the  order  because  of  a 
handler’s  failure  to  submit  a  report  to 
the  market  administrator  when  due 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  filed  when 
due. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 007.85  Assessment  for  order 
administration. 

As  each  handler’s  pro  rata  share  of  the 
expense  of  administration  of  the  order, 
each  handler  shall  pay  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe  with  respect 
to: 

(a)  Receipts  of  producer  milk 
(including  such  handler’s  own 
production)  other  than  such  receipts  by 
a  handler  described  in  §  1007.9(c)  that 
were  delivered  to  pool  plants  of  other 
handlers; 

(b)  Receipts  from  a  handler  described 
in  §  1007.9(c); 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1007.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1007.44(a)(7)  and  (11)  and  the 
corresponding  steps  of  §  1007.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1007.60(d)  and  (f);  and 

(d)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated  ' 
distributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1007.76(a)(2). 

§  1007.86  Deduction  for  marketing 
services. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  each  handler,  in 
making  payments  to  producers  for  milk 
(other  than  milk  of  such  handler’s  own 
production)  pursuant  to  §  1007.73,  shall 
deduct  7  cents  per  hundredweight  or 
such  lesser  amount  as  the  Secretary  may 
prescribe  and  shall  pay  such  deductions 
to  the  market  administrator  not  later 
than  the  15th  day  after  the  month.  Such 
money  shall  be  used  by  the  market 


administrator  to  verify  or  establish 
weights,  samples  and  tests  of  producer 
milk  and  provide  market  information  for 
producers  who  are  not  receiving  such 
services  fi:om  a  cooperative  association 
Such  services  shall  be  performed  in 
whole  or  in  part  by  the  market 
administrator  or  an  agent  engaged  by 
and  responsible  to  the  market 
administrator; 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  that  the 
Secretary  has  determined  is  actually 
performing  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the 
deduction  specified  in  paragraph  (a)  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the 
membership  agreement  or  marketing 
contract  between  such  cooperative 
association  and  such  producers,  and  on 
or  before  the  15th  day  after  the  end  of 
the  month,  pay  such  deductions  to  the 
cooperative  association  rendering  such 
services  accompanied  by  a  statement 
showing  the  amount  of  any  such 
deductions  and  the  amount  of  milk  for 
which  such  deduction  was  computed 
for  each  producer. 

Base-Excess  Plan 

§1007.90  Base  milk. 

Base  milk  means  the  producer  milk  of 
a  producer  in  each  month  of  February 
through  May  that  is  not  in  excess  of  the 
producer’s  base  multiplied  by  the 
number  of  days  in  the  month. 

§  1 007.91  Excess  milk. 

Excess  milk  means  the  producer  milk 
of  a  producer  in  each  month  of  February 
through  May  in  excess  of  the  producer’s 
base  milk  for  the  month,  and  shall 
include  all  the  producer  milk  in  such 
months  of  a  producer  who  has  no  base. 

§  1 007.92  Computation  of  base  for  each 
producer. 

(a)  Subject  to  §  1007.93,  the  base  for 
each  producer  shall  be  an  amount 
obtained  by  dividing  the  total  pounds  of 
producer  milk  delivered  by  such 
producer  during  the  immediately 
preceding  months  of  September  through 
November  by  the  number  of  days 
represented  by  such  producer  milk  or 
77,  whichever  is  more.  If  a  producer 
operated  more  than  one  farm  at  the 
same  time,  a  separate  computation  of 
base  shall  be  made  for  each  such  farm. 

(b)  Any  producer  w'ho,  during  the 
immediately  preceding  months  of 
September  through  November,  delivered 
milk  to  a  nonpool  plant  that  became  a 
pool  plant  after  the  beginning  of  such 
base-forming  period  shall  be  assigned  a 
base  calculated  as  if  the  plant  wen;  a 
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pool  plcuit  during  such  entire  base¬ 
forming  period.  A  base  thus  assigned 
shall  not  be  transferable. 

§  1007.93  Base  rules. 

(a)  Except  as  provided  in  §  1007.92(b) 
and  paragraph  (b)  of  this  section,  a  base 
may  be  transferred  in  its  entirety  or  in 
amounts  of  not  less  than  300  pounds 
effective  on  the  first  day  of  the  month 
following  the  date  on  which  such 
application  is  received  by  the  market 
administrator.  Base  may  be  transferred 
only  to  a  person  who  is  or  will  be  a 
producer  by  the  end  of  the  month  that 
the  transfer  is  to  be  effective.  A  base 
transfer  to  be  effective  on  February  1  for 
the  month  of  February  must  be  received 
on  or  before  February  15.  Such 
application  shall  be  on  a  form  approved 
by  the  market  administtator  and  signed 
by  the  baseholder  or  the  legal 
representative  of  the  baseholder’s  estate. 
If  a  base  is  held  jointly,  the  application 
shall  be  signed  by  all  joint  holders  or 
the  legal  representative  of  the  estate  of 
any  deceased  baseholder. 

(b)  A  producer  who  transferred  base 
on  or  after  February  1  may  not  receive 
by  transfer  additional  base  that  would 
be  applicable  during  February  through 
May  of  the  same  year.  A  producer  who 
received  base  by  transfer  on  or  after 
February  1  may  not  transfer  a  portion  of 
the  base  to  be  applicable  during 


February  through  May  of  the  same  year, 
but  may  transfer  the  entire  base. 

(c)  Tne  base  established  by  a 
partnership  may  be  divided  between  the 
peirtners  on  any  basis  agreed  to  in 
writing  by  them  if  written  notification  of 
the  agreed  upon  division  of  base  by  each 
partner  is  received  by  the  market 
administrator  prior  to  the  first  day  of  the 
month  in  which  such  division  is  to  be 
effective. 

(d)  Two  or  more  producers  in  a 
partnership  may  combine  their 
separately  established  bases  by  giving 
notice  to  the  market  administrator  prior 
to  the  first  day  of  the  month  in  which 
such  combination  of  bases  is  to  be 
effective. 

(e)  The  base  assigned  a  person  who 
was  a  producer  during  the  immediately 
preceding  months  of  September  through 
November  may  be  increased  to  such 
producer’s  average  daily  producer  milk 
deliveries  in  the  month  immediately 
preceding  the  month  during  which  a 
condition  described  in  paragraph  (e)(1), 
(2),  or  (3)  of  this  section  occurred, 
providing  such  producer  submitted  to 
the  market  administrator  in  writing  on 
or  before  February  1  a  statement  that 
established  to  the  satisfaction  of  the 
market  administrator  that  in  the 
immediately  preceding  September 
through  November  base-forming  period 
the  amount  of  milk  produced  on  such 
producer’s  farm  was  substantially 


reduced  because  of  conditions  beyond 
the  control  of  such  person,  which 
resulted  from: 

(1)  The  loss  by  fire,  windstorm,  or 
other  natural  disaster  of  a  farm  building 
used  in  the  production  of  milk  on  the 
producer’s  farm; 

(2)  Brucellosis,  bovine  tuberculosis  or 
other  infectious  diseases  in  the 
producer’s  milking  herd  as  certified  by 
a  licensed  veterinarian;  or 

(3)  A  quarantine  by  a  Federal  or  State 
authority  that  prevents  the  dairy  farmer 
from  supplying  milk  ft’om  the  farm  of 
such  producer  to  a  plant. 

§  1007.94  Announcement  of  established 
bases. 

On  or  before  February  1  of  each  year, 
the  market  administrator  shall  calculate 
a  base  for  each  person  who  was  a 
producer  during  any  of  the  preceding 
months  of  September  through  November 
and  shall  notify  each  producer  and  the 
handler  receiving  milk  fi-om  such  dairy 
farmer  of  the  base  established  by  the 
producer.  If  requested  by  a  cooperative 
association,  the  market  administrator 
shall  notify  the  cooperative  association 
of  each  producer-member’s  base. 

Dated;  November  21, 1994. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  94-29067  Filed  11-28-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
[FRL-5114-7] 

Technical  Amendment  to  Financial 
Assistance  Requirements  for  the 
National  Estuai^  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  promulgating  an 
interim  final  rule  which  amends  the 
regulations  on  financial  assistance 
under  the  Clean  Water  Act  (CWA)  for 
the  National  Estuary  Program  (NEP)  as 
set  forth  in  40  CFR  j>art  35.  This  rule 
amends  internal  agency  procedure  for 
providing  Hnancial  assistance  to  the 
NEP.  The  effect  of  these  amendments  is 
to  delegate  from  EPA  Headquarters  to 
the  EPA  Regional  Administrators  the 
authority  to  make  assistance  awards  for 
start-up  activities  in  NEP  Management 
Conferences  and  the  authority  to  review 
and  comment  on  annual  workplans 
prepared  by  Management  Conferences. 
These  amendments  recognize  that  the 
EPA  Regions  have  detailed  knowledge 
about  the  issues  in  each  estuary  and  that 
the  Regions  have  the  responsibility  for  - 
routine  management  of  the  NEP. 

DATES:  This  interim  final  rule  becomes 
effective  November  29, 1994.  Written 
comments  on  this  interim  final  rule  will 
be  accepted  until  30  days  after 
November  29, 1994. 

ADDRESSES:  Send  written  comments  on 
the  interim  final  rule  to  Ruth  Chemerys, 
MC— 4504F,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC,  20460.  Commenters  are  requested  to 
submit  any  references  cited  in  their 
comments.  Commenters  who  want 
receipt  of  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted. 

A  copy  of  the  comments  submitted 
will  be  available  for  review  at  EPA’s 
Oceans  and  Coastal  Protection  Division, 
room  811,  499  South  Capitol  Street  SW., 
Washington,  DC  20460.  For  access  to  the 
comments  or  for  further  information 
contact  Ruth  Chemerys,  (202)  260-9038. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Chemerys  at  (202)  260-9038. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Description  of  the  National  Estuary 
Program 

The  National  Estuary  Program  (NEP) 
was  established  under  Section  320  of 


the  Clean  Water  Act  (CWA),  as  amended 
in  1987,  to  identify  nationally 
significant  estuaries,  protect  and 
improve  their  water  quality,  and 
enhance  their  living  resources.  Overall 
responsibility  for  management  of  the 
program  is  given  to  the  U.S. 
Environmental  Protection  Agency 
(EPA).  Estuaries  are  selected  for  the  NEP 
based  on  their  potential  to  demonstrate 
innovative  approaches  for  addressing 
issues  of  national  concern,  as  well  as  the 
likelihood  of  achieving  enviroiunental 
iihprovements.  Each  NEP  is  managed  by 
a  collaborative  body  called  the 
Management  Conference  convened  by 
EPA.  Management  conferences  provide 
a  framework  for  local  officials,  technical 
experts,  citizens,  and  interest  groups  to 
identify  major  environmental  problems 
in  the  estuary  and  develop 
Comprehensive  Conservation  and 
Management  Plans  (CCMPs)  for 
addressing  them. 

Through  estuary  Management 
Conferences,  the  NEP  helps  to: 

•  Establish  partnerships  among 
federal,  state,  and  local  governments  as 
well  as  citizens  and  business  leaders 
within  an  estuary  watershed; 

•  transfer  scientific  and  management 
experience  and  expertise  to  program 
participants: 

•  Promote  watershed-wide  planning 
to  control  pollution  and  protect  living 
resources:  and 

•  Increase  public  awareness  of 
pollution  problems  and  ensure  public 
participation  in  the  development  of 
solutions. 

The  NEP  also  encourages 
Management  Conferences  to  take 
corrective  and  preventive  actions  as 
early  as  possible. 

The  NEP  currently  includes  21 
estuaries:  Casco  Bay,  Maine: 
Massachusetts  Bays  and  Buzzards  Bay, 
Massachusetts;  Narragansett  Bay,  Rhode 
Island;  Long  Island  Sound,  Coiuiecticut 
and  New  York;  Peconic  Bay,  New  York; 
San  Juan  Harbor,  Puerto  Rico;  New 
York-New  Jersey  Harbor,  New  York  and 
New  Jersey;  Delaware  Estuary,  New 
Jersey,  Pennsylvania,  and  Delaware; 
Delaware  Inland  Bays,  Delaware; 
Albemarle-Pamlico  Sound,  North 
Carolina;  Indian  River  Lagoon,  Tampa 
Bay,  and  Sarasota  Bay,  Florida; 
Barataria-Terrebonne  Estuarine 
Complex,  Louisiana;  Galveston  Bay  and 
Corpus  Christ!  Bay,  Texas;  Santa 
Monica  Bay  and  San  Francisco  Bay, 
California;  Tillamook  Bay,  Oregon;  and 
Puget  Sound,  Washington. 

2.  Financial  Assistance  to  Estuary 
Programs 

In  1989,  EPA  issued  regulations  as  40 
CFR  part  35,  subpart  P  which  codify 


policies  and  procedures  for  financial 
assistance  awarded  by  EPA  to  state, 
interstate,  and  local  agencies  and  other 
eligible  agencies,  institutions, 
oi^anizations,  and  individuals  for 
activities  under  the  NEP,  The 
regulations  describe  eligibility 
requirements  and  policies  regarding  the 
use  of  funds  awarded  under  Section 
320,  including  requirements  for 
matching  funds. 

40  CFR  part  35,  subpart  P  also 
describes  a  three-level  process  within 
EPA  to  assist  individual  estuary 
programs  with  planning  and  oversight 
of  their  activities  and  to  manage  the 
funds  available  to  the  NEP,  The  first 
level  of  planning  is  the  development  of 
the  State/EPA  Conference  Agreement, 
which  describes  milestones  to  be 
achieved  over  the  term  of  each 
management  conference.  Based  on  this 
Agreement,  EPA  sets  budgetary  targets 
for  each  Management  Conference  in 
each  fiscal  year. 

The  second  level  of  planning  is  the 
development  of  an  annual  workplan, 
which  is  developed  by  the  Management 
Conference  using  the  budgetary  targets 
provided  by  EPA.  The  workplan 
presents  progress  to  date,  indicates 
major  program  directions  necessary  to 
meet  milestones  in  the  State/EPA 
conference  Agreement,  documents 
projects  to  be  undertaken  in  the  coming 
year,  and  specifies  funds  to  be  used  to 
support  the  projects.  The  workplan  also 
documents  the  way  in  which  25  percent 
program  match  requirements  will  be 
met. 

The  tliird  level  of  planning  is  a  series 
of  individual  assistance  applications, 
which  are  reviewed  by  EPA  and  the 
Management  Conference  for  consistency 
with  annual  workplans. 

B.  Today’s  Rule 

Today’s  regulation  amends  the 
Agency  process  for  providing  financial 
assistance  under  the  National  Estuary 
Program  as  described  in  40  CFR  part  35 
subpart  P  by  delegating  responsibility 
for  managing  the  start-up  grants  and 
revievying  annual  workplans  from 
Headquarters  to  the  Regions.  These 
amendments  are  part  of  a  delegation  of 
responsibility  for  management  of  the 
NEP  from  EPA  Headquarters  to  the 
Regions.  These  amendments  recognize 
that  the  EPA  Regions  have 
responsibility  for  routine  management 
of  the  NEP  and  that  several  functions 
presently  conducted  by  Headquarters 
are  more  appropriately  carried  out  by 
the  Regions. 

1.  Start-up  Activities 

NEP  Management  Conferences  must 
conduct  a  number  of  activities  which 
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lead  to  the  signing  of  the  State/EPA 
conference  Agreement.  These  “start-up” 
activities  include  establishment  of  the 
management  committee  structure, 
establishment  of  a  program  office, 
development  of  program  goals  and 
priorities,  identification  of  priority 
problems  in  the  estuary  and 
development  of  the  State/EPA 
conference  Agreement  itself.  Although 
these  start-up  activities  are  the  initial 
steps  in  the  development  of  a  CCMP, 
they  were  not  described  in  the  NEP 
financial  assistance  regulations  under 
40  CFR  part  35,  Subpart  P. 

Today’s  rule  amends  §  35.9065  of  40 
CFR  part  35  Subpart  P  by  providing  the 
Regional  Administrator  the  authority  to 
issue  assistance  awards  under  CWA 
Section  320(g)  for  all  activities, 
including  start-up  activities,  leading  to 
preparation  of  a  CCMP  consistent  with 
EPA  guidance.  Prior  to  this  amendment, 
the  Regional  Administrator’s  grant 
authority  was  limited  to  those  activities 
that  are  consistent  with  the  State/EPA 
Conference  Agreement  and  therefore 
which  occur  after  the  Agreement  has 
been  signed.  Assistance  awards  for  start¬ 
up  activities  were  issued  by  the 
Assistant  Administrator  for  Water.  The 
Regions  have  experience  in  managing 
NEP  financial  assistance  for  other 
phases  of  the  NEP  and  therefore  have 
the  necessary  expertise  to  manage  start¬ 
up  grants  as  well. 

2.  Annual  Workplans 

Section  35.9065  of  40  CFR  part  35, 
subpart  P  described  the  requirements  for 
the  contents  of  the  Annual  Work  Plan. 
Today’s  rule  amends  Section  35.9065  by 
requiring  that  annual  workplans 
prepared  by  estuary  Management 
Conferences  must  be  reviewed  by  the 
EPA  Regional  Administrator  before  final 
ratification  by  the  Management 
Conference.  Prior  to  this  amendment, 
workplans  were  reviewed  by  EPA 
Headquarters  before  ratification  by  the 
Management  Conference.  As 
participants  in  NEP  Management 
Conferences,  the  Regions  are  most 
familiar  with  the  issues  in  each  NEP  and 
have  the  necessary  knowledge  and 
expertise  to  review  workplans. 

Compliance  With  Other  Laws  and 
Executive  Orders 

1.  Administrative  Procedure  Act 

Notice  and  Comment.  The 
Administrative  Procedure  Act  (APA)  5 
IJ.S.C.  553  generally  requires  notice  of 
proposed  rulemaking  to  be  published  in 
the  Federal  Register  with  an 
opportunity  for  public  comment  prior  to 
promulgation  of  a  final  rule.  Section 
553(a)(2)  of  the  APA  provides,  however. 


that  the  normal  notice  and  comment 
requirements  do  not  apply  to  matters 
relating  to  grants.  Today’s  rule  amends 
regulations  for  providing  grants  under 
the  National  Estuary  Program  (NEP)  and 
is  therefore  exempt  from  notice  and 
comment  requirements  under  Section 
553(a).  Furthermore,  Section  553(b)(A) 
of  the  APA  provides  an  independent 
basis  for  issuing  today’s  rule  without 
notice  and  comment.  Under  Section 
5S3(b)(A).  notice  and  ccanment 
requiremwits  do  not  apply  to  rules  of 
agency  organization,  procedure,  or 
practice.  Today’s  rule  amends  internal 
agency  procedure  by  delegating 
responsibility  for  reviewing  NEP 
workplans  and  managing  NEP  start-up 
grants  from  EPA  Headquarters  to  the 
Regions.  Today’s  rule  is  therefore 
exempt  from  notice  and  comment 
requirements  under  Section  553(b)(A). 

EPA,  however,  is  seeking  comment  on 
the  interim  final  rule  to  ensure  that  the 
Agency  has  the  full  benefit  of  public 
comment  on  any  issues  relating  to  NEP 
financial  assistance.  If  necessary,  EPA 
will  take  final  action  on  the  interim 
final  rule  by  reissuing  the  interim  final 
rule  as  a  final  rule  or  amending  it  as 
appropriate  in  light  of  comments 
received. 

Immediate  Effectiveness.  The  APA 
generally  requires  that  substantive  rules 
be  published  30  days  prior  to  their 
effective  date.  Section  553(d)  of  the  APA 
also  provides,  however,  that  the  30  day 
comment  period  does  not  apply  if 
“provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule.” 
EPA  is  issuing  today’s  interim  final  rule 
as  immediately  effective  under  the 
provisions  of  5  U.S.C.  553(d).  As 
described  elsewhere  in  this  notice, 
today’s  rule  amends  internal  agency 
procedure  relating  to  NEP  financial 
assistance.  EPA  believes  that  as  this  is 
a  matter  relating  to  internal  Agency 
procedure  there  is  good  cause  for 
issuing  today’s  interim  final  rule  in 
immediately  effective  form. 

2.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities: 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency, 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

f4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  “significant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

3.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
tj.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record 
keeping  burden  on  the  regulated 
community  as  well  as  minimize  the  cost 
of  Federal  information  collection  and 
dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record  keeping  requirements  affecting 
10  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  today’s  rule  would 
not  establish  or  modify  any  information 
cmd  record  keeping  requirements,  it  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

4.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities 
and  defines  them  as  follows: 

(1)  Small  governmental 
jurisdictions — any  government  of  a 
district  with  a  population  of  less  than 
50,000. 

(2)  Small  business — any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field 
as  defined  by  Small  Business 
Administration  regulations  under  3  of 
the  Small  Business  Act. 

(3)  Small  organization — any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

As  described  above  in  the  discussion 
of  Executive  Order  12866,  today’s 
interim  final  rule  does  not  impose 
economic  burdens.  Accordingly,  EPA 
has  determined  that  today’s  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
and  that  a  Regulatory  Flexibility 
Analysis  therefore  is  unnecessar\ . 
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List  of  Subjects  in  40  CFR  Part  35 

State  and  local  assistance. 

Dated:  November  17, 1994. 

Robert  Perciasepe, 

Assistant  Administrator  for  Water, 
Environmental  Protection  Agency. 

For  the  reasons  set  out  in  this 
preamble,  part  35,  subpart  P  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  3&-[AMENDED] 

Subpart  P— Financial  Assistance  for 
the  Nationai  Estuary  Program 

1,  The  authority  citation  for  Subpart 
P  continues  to  read  as  follows: 

Authority:  Sec.  320  of  the  Clean  Water  Act, 
as  amended  (33  U.S.C.  1330). 

2.  In  §  35.9065,  paragraph  (b)  is 
removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b)  and  newly 
designated  paragraph  (b)  introductory 
text  is  revised  to  read  as  follows: 


§  35.9065  Limitations. 

(a)  *  *  * 

(b)  Elements  of  annual  workplans. 
Annual  Work  Plans  to  be  prepared  by 
estuary  Management  Conferences  must 
be  reviewed  by  the  Regional 
Administrator  before  final  ratihcation 
by  the  Management  Conference  and 
must  include  the  following  elements: 
***** 

[FR  Doc.  94-29265  Filed  11-28-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

tFRL-4885-2] 

RIN  2040-AB63 

Ocean  Dumping  Regulations:  Ocean 
Dumping  Site  Correction  and 
Reorganization 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  revising  the  regulations 
containing  the  list  of  EPA  designated 
ocean  dumping  sites.  This  rule 
reorganizes  the  way  in  which  the  sites 
are  printed  in  the  Code  of  Federal 
Regulations,  eliminates  listings  of 
expired  or  terminated  sites,  eliminates 
listings  of  sites  which  lie  landward  of 
the  baseline  of  the  territorial  sea, 
corrects  technical  errors  in  the  list  of 
ocean  dumping  sites,  and  makes 
conforming  te^nical  changes  to  the 
regulations.  These  changes  are  not 
substantive  in  nature,  and  are  needed  to 
improve  the  clarity  and  accuracy  of  the 
list  of  ocean  dumping  sites.  In  addition 
to  these  clarifying  changes,  this  rule  de- 
designates  the  Cellar  Dirt  Site  in  the 
New  York  Bight  and  the  Newburyport, 
MA,  dredged  material  site.  Those  sites 
are  no  longer  being  used  and  there  is  no 
demonstrable  need  for  their  use  in  the 
future. 

EFFECTIVE  DATE:  December  29, 1994. 
ADDRESSES:  Send  written  comments  on 
the  final  rule  to  the  Ocean  Dumping 
Comment  Clerk,  Water  Docket,  MC 
4101,  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hitch  at  (202)  260-9178,  Office  of 
Wetlands,  Oceans,  and  Watersheds 
(4504F),  401  M  Street  SW.,  Washington, 
DC  20460. 

SUPPLEMENTARY  INFORMATION: 
Background 

Title  I  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act,  33 
U.S.C.  1401  et  seq.,  (hereinafter  referred 
to  as  “the  Act”  or  “the  MPRSA”) 
regulates  the  ocean  dumping  and 
transportation  of  material  for  purposes 
of  ocean  dumping.  Environmental 
Protection  Agency  (EPA)  regulations 
implementing  the  Act  are  set  forth  at  40 
CFR  parts  220  through  229. 

With  few  exceptions,  the  MPRSA 
prohibits  the  transportation  of  material 
from  the  United  States  for  the  purpose 


of  ocean  dumping  except  as  may  be 
authorized  by  a  permit  issued  under  the 
MPRSA.  The  Act  divides  permitting 
responsibility  between  EPA  and  the  US 
Army  Corps  of  Engineers  (COE).  Under 
section  102  of  the  Act,  EPA  is  assigned 
permitting  authority  for  non-dredged 
material.  For  dredged  material,  section 
103  of  the  Act  assigns  permitting 
responsibility  to  the  COE,  subject  to 
EPA  review  and  approval. 

The  Act  also  provides  that  EPA  may 
designate  recommended  times  and  sites 
for  ocean  dumping  (MPRSA  section 
102(c)),  and  103  of  the  Act  further 
provides  that  the  COE  is  to  use  such 
EPA  designated  sites  to  the  extent 
feasible.  Where  use  of  an  EPA 
designated  site  is  not  feasible,  the  COE 
may  select  a  disposal  site  as  part  of  an 
MPRSA  permitting  action.  EPA’s  ocean 
dumping  regulations  (40  CFR  228.4(b)) 
provide  that  the  designation  of  an  ocean 
dumping  site  is  accomplished  by 
promulgation  in  part  228  specifying  the 
site. 

Today’s  rule  makes  a  number  of 
changes  with  regard  to  the  organization 
and  contents  of  the  list  of  ocean 
dumping  sites  as  compared  to  the  list 
published  in  the  most  recent  (1992) 

Code  of  Federal  Regulations  (CFR). 
Proposal  of  these  changes  appeared  on 
June  9, 1993,  in  58  FR  32322.  The 
preamble  to  that  proposal  explained  the 
basis  for  the  changes  and  included  a 
table  (Table  1)  detailing  proposed 
changes  as  to  individual  sites.  The 
organizational  changes  are  intended  to 
improve  the  clarity  of  the  regulations 
and  are  not  intended  to  make  any 
substantive  changes. 

Today’s  rule  also  de-designates  the 
Cellar  Dirt  Site  in  the  New  York  Bight 
and  the  Newburyport,  MA,  dredged 
material  site  by  omitting  them  from  this 
list  of  sites.  While  this  is  a  substantive 
change  to  the  regulations,  these  sites  are 
no  longer  being  used  and  there  is  no 
demonstrable  need  for  them  in  the 
future. 

Changes  from  Proposed  Rule 

Only  one  public  comment  was 
received  in  response  to  the  proposed 
rule,  which  corrected  the  second 
coordinate  for  the  location  of  Sabine- 
Neches,  TX,  Dredged  Material  Site  1. 
The  proposed  coordinates  were  listed  in 
the  proposal  as  29®26'11''N.  and 
93°41'11"N.  The  correct  coordinates  are 
29®26'11"N.,  and  93®41'14"  This  change 
has  been  made  in  today’s  final  rule. 

The  Norfolk,  VA,  (58  FR  35884),  the 
Massachusetts  Bay,  MA,  (58  FR  42496), 
Fort  Pierce,  FL,  (58  FR  46544),  and  San 
Francisco  Deepwater,  CA  (59  FR  41243) 
dredged  material  sites  received  final 
designation  subsequent  to  the  June  1993 


proposal.  Because  these  sites  are  now 
finally  designated,  they  have  been 
included  in  the  list  of  approved  sites  in 
today’s  final  rule.  Addition  of  these  sites 
is  not  a  substantive  change,  but  merely 
reflects  separate  rulemaking  that  has 
taken  place  since  the  June  9, 1993 
proposal. 

Finally,  subsequent  to  publication  of 
the  proposed  rule,  the  coordinates  for 
the  Matagorda,  TX,  dredged  material 
site  were  modified  (58  FR  64498)  to 
allow  use  of  deeper  draft  dredging 
equipment.  This  change  also  is  reflected 
in  today’s  final  rule. 

In  addition,  some  corrections  to  site 
coordinates  cind  one  depth  measurement 
were  made  to  confrom  to  previous 
Federal  Register  rulemaking.  These 
changes  are  as  follows: 

1.  Cape  Arundel,  ME 

Proposed:  43‘“18'02"  N.,  70‘’27'09  "  W. 

corrected  to:  43°17'45"  N.,  70°27'12''  W. 

2.  Absecon  Inlet,  NJ 

Proposed:  39'’20'03"  N.  corrected  to: 

39“20'30"  N. 

3.  Georgetown  Harbor,  SC 

Proposed  33°1'18''  N.,  corrected  to 

33'’11'18"N. 

Proposed  33°0'38"  N.,  corrected  to 

33°10'38"  N. 

4.  Pascagoula,  MS 

Proposed  depth  48  feet  corrected  to  46  feet. 

5.  Sabine-Neches,  TX,  Site  1 

Proposed  29‘’26'11''  N.,  93‘’41'11"  W., 

corrected  to  20°26'11"  N.,  93°41'14"  W. 

Compliance  With  Other  Laws  and 
Executive  Orders 

1.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  effecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  and 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action” 
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under  the  terms  of  Executive  Order 
12866,  and  is  therefore  not  subject  to 
OMB  review. 

2.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record 
keeping  burden  on  the  regulated 
community  as  well  as  minimize  the  cost 
of  Federal  information  collection  and 
dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record  keeping  requirements  affecting 
10  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  today’s  rule  would 
not  establish  or  modify  any  information 
and  record  keeping  requirements,  it  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

3.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities 
and  defines  them  as  follows; 

(1)  Small  governmental 
jurisdictions — any  government  of  a 
district  with  a  population  of  less  than 
50,000. 

(2)  Small  business — any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field 
as  defined  by  Small  Business 
Administration  regulations  under 
section  3  of  the  Small  Business  Act. 

(3)  Small  organization — any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

The  changes  included  in  today’s  rule 
do  not  impose  economic  burdens. 
Accordingly,  EPA  has  determined  that 
today’s  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  that  a 
Regulatory  Flexibility  Analysis  therefore 
is  unnecessary. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  October  25, 1994. 

Carol  Browner, 

Administrator,  Environmental  Protection 
Agency. 

For  the  reasons  set  out  in  the 
preamble,  part  228  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1412  and  1418. 

§228.3  [Amended] 

2.  Section  228.3(b)  is  amended  in  the 
first  sentence  by  revising  the  phrase 
“continuing  use’’  to  read  “final”. 

§228.12  [Removed  and  Reserved] 

3.  Section  228.12  is  removed  and 
reserved. 

4.  Part  228  is  amended  by  adding 

§§  228.14  and  228.15  to  read  as  follows: 

§228.14  Dumping  sites  designated  on  an 
interim  basis. 

(a) (1)  The  sites  identified  in  this 
section  are  approved  for  dumping  the 
indicated  materials  on  an  interim  basis 
pending  completion  of  baseline  or  trend 
assessment  surveys  and  final 
designation  or  termination  of  use. 

Unless  otherwise  specifically  provided 
in  the  entry  for  a  particular  site,  such 
interim  use  sites  are  available 
indefinitely  pending  completion  of  the 
present  studies  and  determination  of  the 
need  for  the  continuing  use  of  these 
sites,  the  completion  of  any  necessary 
studies,  and  evaluation  of  their 
suitability.  Designation  studies  for 
particular  sites  within  this  group  will 
begin  as  soon  as  feasible  after  the 
completion  of  nearby  sites  presently 
being  studied.  The  sizes  and  use 
specifications  are  based  on  historical 
usage  and  do  not  necessarily  meet  the 
criteria  stated  in  this  part. 

(2)  Unless  otherwise  specifically 
noted,  site  management  authority  for 
each  site  set  forth  in  this  section  is 
delegated  to  the  EPA  Regional  office 
under  which  the  site  entry  is  listed. 

(3)  Unless  otherwise  specifically 
noted,  all  ocean  dumping  site 
coordinates  are  based  upon  the  North 
American  Datum  of  1927. 

(b)  Region  I  Interim  Dredged  Material 
Sites. 

(1)  Cape  Arundel,  ME. 

(i)  Location:  43°\7’45’'N.,  70“27'12"VV.  (500 
yds.  diameter). 

(ii)  [Reserved] 

(c)  Region  I  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved] 

(d)  Region  II  Interim  Dredged  Material 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved] 

(e)  Region  II  Interim  Other  Wastes 
Sites. 

(1)  Incineration  of  Wood,  NY/NJ. 

(i)  Location:  40“00'00"N.  to  40<’04'20"N.: 
73°41'00'W.  to  73°38'10"W. 


(ii)  [Reserved] 

(2)  [Reserved] 

(f)  Region  III  Interim  Dredged  Material 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved] 

(g)  Region  III  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved] 

(h)  Region  IV  Interim  Dredged 
Material  Sites. 

(1)  Port  Royal  Harbor  North,  SC. 

(i)  Location:  32°10'11"N.,  80°36'00"\V.; 
32“10'06"N..  80°36'35"W.;  32“08'38''N., 
80°36'23"W.;  32°08'41"N.,  80°35'49''\V. 

(ii)  [Reserved] 

(2)  Port  Royal  Harbor  South,  SC. 

(i)  Location:  32°05'46"N.,  80°35'30"\V.; 
32°05'42"N.,  80°36'27"W.:  32°04'22"N., 
80°36'16"W.;  32“04'27"N.,  80‘’35'18"\V. 

(ii)  [Reserved] 

(3)  Palm  Beach  Harbor  West,  FL. 

(i)  Location:  26'’46'10''N.,  80'’02'00"VV.; 
26°45'54"N.,  80°02'06"W.;  26'’45'54"N., 
80°02'13"W.:  26‘’46'10"N.,  80°02'07"VV. 

(ii)  [Reserved] 

(4)  Palm  Beach  Harbor  East,  FL. 

(i)  Location:  26°46'00"N.,  79°58'55"W.; 
26“46'00"N.,  79°57'47"VV.:  26''45’00''N., 
79‘’57'47"W.;  26°45'00"N.,  79'’58'55''W. 

(ii)  [Reserved] 

(5)  Port  Everglades  Harbor,  FL. 

(i)  Location:  26®07'00"N.,  80°04'30''W,. 
26'’07'00"N.,  80°03'30"\V.;  26°06'00"N.. 
80°03'30"W.;  26'’06'00''N.,  80°04'30"\V 

(ii)  [Reserved] 

(6)  Miami  Beach,  FL. 

(i)  Location:  25‘’45'30"N.,  80'“03'54"\V., 
25“45'30"N.,  80°02'50"W.,  25“44'30"N.. 
80°02'50"W.;  25'’44'30"N.,  80'’03'54''\V 

(ii)  [Reserved] 

(7)  Charlotte  Harbor,  FL. 

(i)  Location:  26‘’37'36"N..  82°19'55''W., 
26‘’37'36"N.,  82°18'47"W.;  26‘’36'36"N.. 
82°18'47''W.;  26®36'36"N.,  82‘’19'55"W 

(ii)  [Reserved] 

(8)  Port  St.  Joe  South,  FL. 

(i)  Location:  29°50.9'N..  85°29.9' W.; 
29°51.3'N..  85'’29.5'W.:  29‘‘49.2'N., 
85'’28.2'W.:  29°49.0'N.,  85°28.8'W. 

(ii)  [Reserved] 

(9)  Port  St.  Joe  North,  FL. 

(i)  Location:  29°53.9'N.,  85'’31.8' W.; 
29°54.1'N.,  85°31.3'W.:  29°52.2'N., 
85°30.1'W.;  29‘‘52.2'N.,  85°30.8'W 

(ii)  [Reserved] 

(10.)  Panama  City,  FL. 

(i)  Location:  30'’07.1'N.,  85°45.9'VV., 
30°07.2'N.,  85°45.5'W.;  30'’06.9'N.. 
85°45.1'W.;  30°06.7'N.,  85“45.6'VV 

(ii)  [Reserved] 

(i)  Region  IV  Interim  Other  Wastes 
Sites. 
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(1)  No  interim  sites. 

(2)  (Reserved] 

(j)  Region  VI  Interim  Dredged  Material 
Sites. 

(1)  Mississippi  River,  Baton  Rouge  to 
the  Gulf  of  Mexico,  LA — South  Pass. 

(1)  Description  and  location: 
Maintaince  dredging  disposal  area  0.5 
mile  square,  parallel  to  the  channel  and 
located  on  the  west  side.  Beginning  at 
28‘*58'33"N.  and  89‘*07'00"W.,  following 
channel  centerline  (azimuth  295*41')  of 
the  Gulf  entrance  channel  to 
28*58'24"N.  and  89*06'30"VV.,  thence  to 
28®57'54"N.  and  89*06'42"W.,  thence  to 
28°58'06"N.  and  89°07'18"W.,  thence  to 
the  point  of  beginning 

(ii)  [Reserved] 

(2)  Mississippi  River  Outlets,  Venice, 
LA — Tiger  Pass. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  by  2.5  miles  long,  parallel 
and  adjacent  to  the  channel  and  located 
on  the  south  side.  Beginning  at 
29*08'24"W.  and  89*25'35"N.  following 
270®  azimuth  to  29®08'24"VV.  and 
89®28'05"N.,  thence  to  29®07'54"W.  and 
89®28'05"N.,  thence  to  29®07'54"W.  and 
89®25'35"N.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved] 

(3)  Waterway  from  Empire,  LA  to  the 
Gulf  of  Mexico — Bar  channel. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  by  1  mile  long,  parallel  to  the 
channel  and  located  on  the  west  side. 
Beginning  at  29®15'06"N.  and 
89®36'30"W.,  following  channel 
centerline  (azimuth  11®08')  of  the  gulf 
entrance  channel  to  29®14'30"N.  and 
89®36'36"W.,  thence  to  29®14'36"N.  and 
89®36'48"\V.,  thence  to  29®15'12"N.  and 
89®36'42"W.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved] 

(4)  Bayou  Lafourche  and  Lafourche — 
Jump  Waterway,  LA — Bell  Pass. 

(i)  Description  and  location: 
Maintenance  dredging  disp>osal  area 
2,000  feet  wide  by  1.5  miles  long, 
parallel  to  the  channel  and  located  on 
the  west  side.  Beginning  at  29®05'00"N. 
and  90®13'45"W.,  following  Bell  Pass 
centerline  (azimuth  12®55')  in  the  gulf 
entrance  channel  to  29®03'51"N.,  and 
90®14'06"W.,  thence  to  29®03'57"N.  and 
90®14'21"W.,  thence  to  29®05'06"N.  and 
90®14'03"W.,  thence  to  the  point  of 
beginning. 

(ii)  [Reserved] 

(5)  Atchafalaya  River — Morgan  City  to 
the  Gulf  of  Mexico,  LA  and  Atchafalaya 
River  and  Bayous  ^ene,  Boeuf  and 
Black,  LA — Bar  channel. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  by  12  miles  long,  parallel  to 


the  bar  channel  and  located  on  the  east 
side.  Beginning  at  29®20'50'T4.  and 
91®24'03"W.,  following  channel 
centerline  (azimuth  37®57')  of  the  gulf 
entrance  channel  to  29®11'35"N.  and 
91®32'10"W.,  thence  to  29®11'21"N.  and 
91®31'37"W.,  thence  to  29*20'36"N.  and 
91®23'27"W.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved] 

(6)  Mermentau  River,  LA,  Disposal 
Area  “A”. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  and  1.5  miles  long,  parallel 
to  the  entrance  channels  in  the  Lower 
Mermentau  River  and  in  the  Lower  Mud 
Lake,  both  located  on  the  west  side: 
Beginning  at  28®44'48"N.  and 
93®07'12"W,,  following  channel 
centerline  (azimuth  256®59')  of  the  gulf 
entrance  to  29®43'39"N.  and 
93®07'36"W.,  thence  to  29®43'42"N.  and 
93®07'48"W.,  thence  to  29®44'51"N.  and 
93®07'24"W.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved] 

(7)  Mermentau  River,  LA,  Disposal 
Area  “B”. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  by  1.5  miles  long,  peirallel  to 
the  entrance  channels  in  the  Lower 
Mermentau  River  in  the  Lower  Mud 
Lake,  both  located  on  the  west  side: 
Beginning  at  29®43'24"N.  and 
93®01'54"W.,  following  channel 
centerline  (azimuth  359*50')  of  the  gulf 
centerline  to  29°42'33"N.  and 
93®02'12"W.,  thence  to  29®42'36"N.  and 
93®02'24"W.,  thence  to  29*43'36"N.  and 
93®02'06"W.,  thence  to  the  point  of 
beginning. 

(ii)  [Reserved] 

(8)  Freshwater  Bayou,  LA — Bar 
channel. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area 
2,000  feet  wide  by  3.5  miles  long, 
parallel  to  the  channel  and  located  on 
the  west  side.  Beginning  at  29®32'00"N. 
and  92®18'48"W.,  following  channel 
centerline  (azimuth  09®25')  of  the  gulf 
entrance  to  29®28'24"N.  and 
92°19'30"W.,  thence  to  29®28'25"N.  and 
92°19'42"W.,  thence  to  29®32'01"N.  and 
92®19'00"W.,  thence  to  the  point  of 
beginning. 

(ii)  [Reserved] 

(k)  Region  VI  Interim  Other  Wastes 
Sites. 

(l)  No  interim  sites. 

(2)  (Reserved] 

(1)  Region  IX  Interim  Dredged  Material 
Sites. 

(1)  Newport  Beach,  CA  (LA-3). 

(i)  Location:  33®31'42'''N., 
117®54'48"W.  (1,000  yd.  radius). 

(ii)  (Reserved] 


(2)  Port  Hueneme,  CA  (LA-1). 

(i)  Location:  34®05'00"N., 

119®14'00"W.  (1,000  yd.  radius). 

(ii)  (Reserved] 

(3)  Crescent  City  Harbor,  CA  (SF-1). 

(i)  Location:  41®43'15'''N., 
124®12'10"W.  (1,000  yd.  diameter). 

(ii)  (Reserved] 

(4)  Noyo  River,  CA  (SF-5). 

(i)  Location:  39®25'45"N., 
123®49'42"W.  (500  yd.  diameter). 

(ii)  (Reserved] 

(5)  Guam — Apra  Harbor. 

(i)  Location:  13®29'30"N.,  144®34'30" 
E.  (1,000  yd.  radius) 

(ii)  (Reserved] 

(m)  Region  IX  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  (Reserved] 

(n)  Region  X  Interim  Dredged  Material 
Sites. 

(1)  Rogue  River  Entrance,  OR. 

(1)  Location;  42®24'16"N.,  124®26'48"W.; 
42®24'04"N..  124®26'35''W.;  42*23'40"N.. 
124®27'13"W.;  42*2y52"N.,  124®27'26"\V. 

(ii)  [Reserved] 

(2)  Port  Orford,  OR. 

(i)  Location:  42°44'0a^N.,  124®29'38"W.; 
42®44'08"N..  124°29'28"W.:  42®43'52"N., 
124°29'28"W.;  42®43'52"N.,  124®29'38"W. 

(ii)  [Reserved] 

(3)  Umpqua  River  Entrance,  OR. 

(i)  Location.  43®40'07"N.,  124®14'18  "W.; 
43*40'07"N.,  124°13'42"W.;  43®39'53"N., 
124°13'42"W.:  43°39'53"N.,  124°14'18"VV. 

(ii)  [Reserved] 

(4)  Siuslaw  River  Entrance,  OR. 

(i)  Location;  44®01'32"N.,  124®09'37"W.; 
44°ai'22"N.,  124*09'02''W'.;  44'^1'14"N.. 
124°09'07"W.;  44®01'24"N.,  124®09'42''W. 

(ii)  [Reserved] 

(5)  Yaquina  Bay  and  Harbor  Entrance, 
OR. 

(i) -Locotion;  44®36'31"N.,  124®06'4"W.; 
44®36'31"N..  124°05'16"W.;  44°38'17'T4., 
124®05'16";;  44®36'17"N.,  124°06'04"W, 

(ii)  [Reserved] 

(6)  'Tillamook  Bay  Entrance,  OR. 

(i)  Location;  45®3409N.,  123*5937W.; 
45°34'09"N.,  123®58'45''W.;  45*33'55"N.. 
123*58'45"VV.;  45®33'55"N.,  123®59'37"W. 

(ii)  [Reserved] 

(7)  Willapa  Bay,  WA. 

(i)  Location;  46‘“44'00"N..  124°10'00  "W.; 
46®39'00"N.,  124®09'00"VV. 

(ii)  [Reserved] 

(o)  Region  X  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved] 

§  228.1 5  Dumping  sites  designated  on  a 
final  basis. 

(a)(1)  The  sites  identified  in  this 
section  are  approved  for  dumping  the 
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indicated  materials.  Designation  of  these 
sites  was  based  on  environmental 
studies  conducted  in  accordance  with 
the  provisions  of  this  part  228,  and  the 
sites  listed  in  this  section  have  been 
found  to  meet  the  site  designation 
criteria  of  §§  228.5  and  228.6. 

(2)  Unless  otherwise  specifically 
noted,  site  management  authority  for 
each  site  set  forth  in  this  section  is 
delegated  to  the  EPA  Regional  office 
under  which  the  site  entry  is  listed. 

(3)  Unless  otherwise  specifically 
noted,  all  ocean  dumping  site 
coordinates  are  based  upon  the  North 
American  Datum  of  1927. 

(b)  Region  I  Final  Dredged  Material 
Sites. 

(1)  Portland,  Maine,  Dredged  Material 
Disposal  Site. 

(1)  Location;  43“33'36"N.,  70°02'42"W.; 
43°33'36"N.,  70°01'18"W.;  43°34'36"N.. 
70°02'42"W.:  43°34'36"N.,  70“01'18"W. 

(ii)  Size:  One  square  nautical  mile. 

(iii)  Depth:  50  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(2)  Massachusetts  Bay  Disposal  Site. 

(i)  Location:  Center  coordinates  (NAD 
1983)  42°25.1'  north  latitude,  70°35.0'  west 
latitude. 

(ii)  Size:  2  nautical  mile  diameter. 

(iii)  Depth:  Average  90  meters. 

(iv)  Exclusive  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing. 

(vi)  Restriction:  Disposal  shml  be 
limited  to  dredged  material  which  meets 
the  requirements  of  the  MPRSA  and  its 
accompanying  regulations.  Disposal- 
and-capping  is  prohibited  at  the  MBDS 
until  its  efficacy  can  be  effectively 
demonstrated. 

(c)  Region  I  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 

(2)  [Reserved] 

(d)  Region  II  Final  Dredged  Material 
Sites. 

(1)  Fire  Island  Inlet,  Long  Island,  New 
York  Dredged  Material  Disposal  Site. 

(1)  Location;  40°36'49"N.,  73°23'50"W.; 
40°37'12"N.,  73‘’21'30"W.:  40°36'41"N., 
73°21'20"W.;  40°36'10"N.,  73'’23'40  "W. 

(ii)  Size:  Approximately  1.09  square 
nautical  miles. 

(iii)  Depth:  Ranges  fi'om  7  to  10 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Fire 
Island  Inlet,  Long  Island,  New  York. 

(2)  Jones  Inlet,  Long  Island,  New  York 
Dredged  Material  Disposal  Site. 

(i)  Location;  40°3432N.,  73°3914W.; 
40°3432N.,  73‘’3706W.:  40‘’3348N., 
73'‘3706W.:  40'’3348N.,  73‘‘3914W. 


(ii)  Size:  Approximately  1.19  square 
nautical  miles. 

(iii)  Depth:  Ranges  ft-om  7  to  10 
meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  fi-om  Jones 
Island  Inlet,  Long  Island,  New  York. 

(3)  East  Rockaway  Inlet,  Long  Island 
NY  Dredged  Material  Disposal  Site. 

(i)  Locotion;40*’34'36"N.,  73“49'00"W.; 
40“35'06"N..  73‘’47'06"W.;  40'’34'10"N.. 
73‘’48'6"\V.:  40'‘34'12"N.,  73°47'17"W. 

(ii)  Size:  Approximately  0.81  square 
nautical  miles. 

(iii)  Depth:  Ranges  from  6  to  9  meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  East 
Rockaway  Inlet,  Long  Island,  New  York. 

(4)  Rockaway  Inlet,  Long  Island,  New 
York  Dredged  Material  Disposal  Site. 

(i)  Location;  40‘’32'30"N.,  73°55'00"W.; 
40°32'30"N.,  73°54'00W";  40°32'00"N., 
73‘“54'00"W.;  40°32'00"N.,  73'’55'00"W. 

(ii)  Size:  Approximately  0.38  square 
nautical  miles. 

(iii)  Depth:  Ranges  from  8  to  11 
meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Rockaway  Inlet,  Long  Island,  New  York. 

(5)  Shark  River,  New  Jersey  Dredged 
Material  Disposal  Site. 

(i)  Location;  40®12'48"N.,  73°59'45"W.; 
40°12'44"N.,  73‘’59'06"W.:  40°11'36"N., 
73“59'28"W.:  40°11'42"N..  74°00'12"W. 

(ii)  Size:  Approximately  0.6  square 
nautical  miles. 

(iii)  Depth:  Approximately  12  meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions.  Disposal  shall  be 
limited  to  dredged  material  from  Shark 
River  Inlet,  New  Jersey. 

(6)  New  York  Bight  Dredged  Material 
Disposal  Site  (Mud  Dump). 

(i)  Locotion;40‘‘23'48"N.,  73'’51'28"W.: 
40‘’21'48"N.,  73'’50'00"W.;  40'‘21'48"N., 
73‘’51'28"W.;  40‘‘23'48"N.,  73‘'50'00"W. 

(ii)  Size:  2.2  square  nautical  miles. 

(iii)  Depth:  Ranges  from  16  to  29 
meters. 

(iv)  Use  Restricted  to  Disposal  of: 
Dredged  materials. 

(v)  Period  of  Use:  Continuing  use, 

subject  to  volumetric  restriction  as 
noted  paragraph  (d)(6)(vi)  of  this 
section.  , 


(vi)  Restriction:  Disposal  shall  be 
limited  to  100  million  cubic  yards  of 
dredged  materials  generated  in  the  Port 
of  New  York  and  New  Jersey  and  nearby 
harbors.  Dumping  within  the  area 
described  by  the  following  coordinates 
shall  be  limited  to  projects  determined 
by  the  Corps  and  EPA  to  demonstrate  a 
specific  need,  such  as  research  or  final 
capping.  40®23'48"N.,  73'’51'28"W.; 
40‘’23'23"N.,  73‘'51'28"W.;  40°23'23"N., 
73“51'06"W.;  40“23'48"N.,  73'’51'06"W. 
Dumping  in  the  southeast  quadrant  of 
the  site  shall  not  be  authorized  except 
as  part  of  a  research  project  on  capping. 

(7)  Manasquan,  New  Jersey  Dredged 
Material  Disposal  Site. 

(i)  Location;  40°06'36"N.,  74°01'34"W.; 
40‘’06'19"N.,  74'’01'39"W.:  40‘’06'18"N., 
74'’01'53"W.:  40®06'41"N.,  74°01'51"W. 

(ii)  Size:  Approximately  0.11  square 
nautical  miles. 

(iii)  Depth:  Approximately  18  meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Manasquan  Inlet,  New  Jersey. 

(8)  Absecon  Inlet,  NJ  Dredged 
Material  Disposal  Site. 

(i)  Location:  39‘>20'39"N.,  74n8'43"W.; 
39°20'30"N.,  74°18'25"W.:  39°20'03"N., 
74n8'43"W.;  39'’20'12"N.,  74°19'01"\V. 

(ii)  S/ze;  Approximately  0.28  square 
nautical  miles. 

(iii)  Depth:  Approximately  17  meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Absecon  Inlet,  New  Jersey. 

(9)  Cold  Spring  Inlet,  NJ  Dredgojl 
Material  Disposal  Site. 

(i)  Location:  38‘’55'52"N.,  74'’53'04"\V.; 
38°55'37"N.,  74‘'52'55"W.:  38°55'23"N., 
74'’53'27"W.;  38°55'36"N.,  74'“53'36”W. 

(ii)  Size:  Approximately  0.13  square 
nautical  miles. 

(iii)  Depth:  Approximately  9  meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Cold 
Spring  Inlet,  New  Jersey. 

(10)  San  Juan  Harbor,  PR,  Dredged 
Material  Site. 

(i)  Location:  18°30'10"N.,  GSWll  "W.; 
18°30'10''N.,  66‘’08'29"W.:  18“31'10"N., 
66°08'29"W.:  18“31'10"N.,  66'’09'31"W. 

(11)  Size:  0.98  square  nautical  mile. 

(iii)  Depth:  Ranges  from  200  to  400 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 
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(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Port  of  San  Juan,  Puerto  Rico,  and 
coastal  areas  within  20  miles  of  said 
port  entrance. 

(11)  Arecibo  Harbor,  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  N.,  66‘’43'47"  W.; 

18“31'00~  N.,  66‘’42'  45"  W.;  18“30'00"  N., 
66‘’42'45~  W.;  18“3(r00"  N.,  66‘>43'47"  W. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  101  to  417 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  DispK>sal  slmll  be 
limited  to  dredged  material  from 
Arecibo  Harbor,  PR. 

(12)  Mayaguez  Harbor,  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  18“15'30"  N.,  67®16'13"  W.; 

N.,  67®15'11"  W.;  18“14'30"  N., 
67®15'11"  W.',  18°14'30"  N.,  67°16'13"  W. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  351  to  384 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Mayaguez  Harbor,  PR. 

(13)  Ponce  Harbor,  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  ir’54'00"  N.,  66®37'43"  VV.; 
17°54'00"  N.,  66°36'41"  W.;  17“53'00"  N., 
66“36'41"  W.;  17“53'00~  N.,  66®37'43"  VV. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  329  to  457 
meters.* 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Ponce 
Harbor,  PR. 

(14)  Yabucoa  Harbor,  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  18°03'42"  N.,  65“42'49"  W.; 
18“03'42"  N..  65‘’41'47"  W.;  18'*02'42"  N., 
65°41'47"  W.;  18“02'42"  N.,  65‘’42'49"  W. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  549  to  914 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Yabucoa  Harbor,  PR. 

(e)  Region  H  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 


(2)  [Reserved) 

(f)  Region  III  Final  Dredged  Material 
Sites. 

(1)  Dam  Neck,  Virginia,  Dredged 
Material  Disposal  Site. 

(1)  Location:  36“51'24.1"  N.,  75°54'41.4" 

W.;  36'’51'24.1"  N.,  75®53'02.9"  W.; 
36“50'52.0"  N.,  75'’52'49.0"  W.;  36“46'27.4'' 

N..  75*51*39.2"  W.;  36'’46'27.5''  N., 

75°54'19.0"  W.;  36*50*05.0"  N.,  75*54*19.0"  * 
W.  • 

(ii)  Size:  8  square  nautical  miles. 

(iii)  Depth:  Averages  11  meters. 

(iv)  Primary  Use:  Dredged  Material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
mouth  of  Chesapeake  Bay. 

(2)  Norfolk,  VA,  Dredged  Material 
Disposal  Site. 

(i)  Location:  Center  point:  Latitude — 
36“59'00"  N.,  Longitude— 75*39*00"  W. 

(ii)  Size:  Circular  with  a  radius  of  7.4 
kilometers  (4  nautical  miles). 

(iii)  Depth:  Ranges  from  13.1  to  26 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Site  shall  be  limited 
to  suitable  dredged  material  which 
passed  the  criteria  for  ocean  dumping. 

(g)  Region  III  Final  Other  Wastes 
Sites. 

(1)  No  final  sites. 

(2)  [Reserved]. 

(h)  Region  IV  Final  Dredged  Material 
Sites. 

(1)  Morehead  City,  NC  Dredged 
Material  Disposal  Site. 

(i)  Location:  34*38*30'*  N.,  76*45*0"  W.; 
34*38*30**  N.,  76*41*42"  W.;  34*38*09  *  N., 
76*41*0"  W.;  34*36*0"  N.,  76*41*0"  VV.; 
34*36*0"  N.,  76*45*0"  W. 

(ii)  Size:  8  square  nautical  miles. 

(iii)  Depth:  Average  12.0  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Morehead  City  Harbor,  North  Carolina 
area.  All  material  disposed  must  satisfy 
the  requirements  of  the  ocean  dumping 
regulations. 

(2)  Wilmington,  NC  Dredged  Material 
Disposal  Site. 

(i)  Location:  33*49*30"  N.,  78*03*06"  W.; 
33*48*18**  N.,  78*01*39"  W.;  33*47*19"  N., 
78*02*48"  W.;  33*48*30"  N.,  78*04*16"  W. 

(ii)  Size:  2.3  square  nautical  miles. 

(iii)  Depth:  Averages  13  meters. 

(iv.)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  the  dredged  material  from 
Wilmington  Harbor  area. 

(3)  Gwrgetown  Harbor;  Georgetown, 
South  Carolina:  Ocean  Dredged  Material 
Disposal  Site. 


(i)  Location:  33*11*18"  N.,  79*07*20**  W.; 
33*11*18"  N..  79*05*23"  W.;  33*10*38"  N., 
79*05*24"  W.;  33*10*38"  N.,  79*07*21"  W. 

(ii)  Size:  1  square  nautical  mile. 

(iii)  Depth:  6  to  11  meter  range. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  suitable  dr^ged  material 
from  the  greater  Georgetown,  South 
Carolina,  area. 

(4)  Charleston,  SC  Dredged  Material 
Disposal  Site. 

(i)  Location:  32*40'27"N.,  79*47*22**W.: 
32*39*04**N.,  79*44'25*'W.;  32*38*07**N., 
79*45*03*'W.:  32*39*30*  N.,  79*48*00**\V. 

(ii)  Size:  3  square  nautical  miles. 

(iii)  Depth:  Averages  11  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Charleston  Harbor  area. 

(5)  Charleston,  SC  Harbor  Deepening 
Project  Dredged  Material  Disposal  Site. 

(i)  Location:  32*38*06**N.,  79*41*57"W.: 
32*40*42**N.,  79*47*30"W.:  32°39*04"N., 
79*49*21"VV.;  32*36'28**N.,  79*43*48**W. 

(ii)  Size:  11.8  square  nautical  miles. 

(iii)  Depth:  Averages  11  meters. 

(iv)  Primary  use:  Dredged  material 
from  the  Charleston  Harbor  deepening 
project. 

(v)  Period  of  use:  Not  to  exceed  seven 
years  from  the  initiation  of  the 
Charleston  Harbor  deepening  project. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Charleston  Harbor  area.  All  dredged 
material,  except  entrance  channel 
materials,  shall  be  limited  to  that  part  of 
the  site  east  of  the  line  between 
coordinates  32°39'04"N.,  79*44'25"W., 
and  32*37'24"N.,  79°45'30"W.,  unless 
the  materials  can  be  shown  by  sufficient 
testing  to  contain  10%  or  less  of  fine 
material  (grain  size  of  less  than  0.074 
mm)  by  weight  and  shown  to  be  suitable 
for  ocean  disposal. 

(6)  Savannah,  GA  Dredged  Material 
Disposal  Site. 

(i)  Location:  31*55*53"N.,  80*44*20"W.; 
31*57*55**N.,  80*46'48**W.;  31*57*55"N., 
80*44*20**W'.;  31*55*53"N.,  80*46'48**W. 

(ii)  Size:  4.26  square  nautical  miles. 

(iii)  Depth:  Averages  11.4  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Savannah  Harbor  area. 

(7)  Brunswick  Harbor,  Brunswick, 
Georgia  Ocean  Dredged  Material 
Disposal  Site. 

(i)  Location:  31*02'35**N..  81*17*40*'\V.; 
31*02*35*'N.,  81*16*30**W.;  31°00*30**N., 
81*16*30**W.:  31*00*30**N.,  81*17*42**W. 
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(ii)  Size:  Approximately  2  square 
nautical  miles. 

(iii)  Depth:  Average  9  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Brunswick,  Georgia, 
vicinity. 

(8)  Femandina  Beach,  FL  Dredged 
Material  Disposal  Site. 

(i)  Location:  30°33'00"N.,  81®16'52"W.; 
30®31'00"N.,  81'’16'52"W.:  30®31'00"N.,  • 
81°19'08''W.:  30°33'00"N..  81®19'08"\V. 

(ii)  Size:  Four  square  nautical  miles. 

(iii)  Depth:  Average  16  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  Use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  which  meets 
the  criteria  given  in  the  Ocean  Dvunping 
Regulations  in  40  CFR  part  227. 

(9)  Jacksonville,  FL  Dredged  Material 
Site. 

(i)  Location:  30'’21'30"N.,  81'’18'34"W.; 
30°21’30"N..  81*17'26"W.;  30°20'30"N., 
81®17'26"W.;  30®20  30"N.,  81'»18'34"W. 

(ii)  Size:  One  square  nautical  mile. 

(iii)  Depth:  Ranges  from  12  to  16 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Jacksonville,  Florida,  area. 

(10)  Canaveral  Harbor,  FL,  Dredged 
Material  JDumpsite. 

(i)  Location:  28°20'15"N..  80‘’31'11"W.: 
28‘>18'51  TM..  80*29'15"W.:  28®17'13"N., 
80°30'53"W.;  28°18'36"N.,  80'’32'45"W. 

Center  coordinates:  28®18'44"N., 
80*31'00"W.  (NAD  27). 

(11)  Size:  4  square  nautical  miles. 

(iii)  Depth:  Range  47  to  55  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  suitable  digged  material 
from  the  greater  Canaveral,  Florida, 
vicinity. 

(11)  Fort  Pierce  Harbor,  FL,  Fort 
Pierce,  FL,  Ocean  Dredged  material 
Disposal  Site. 

(i)  Location:  27‘’28'30"N.,  80®12'33"W: 
27®28'30"N.,  80“11'27"W;  27*27'30"N., 
80°11'27"W;  27°27'30"N.,  80'12'33"W. 

(ii)  Size:  1  square  nautical  mile. 

(iii)  Depth:  Average  range  40  to  54 
feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Fort  Pierce  Harbor 
vicinity  All  dredged  material  consisting 
of  greater  than  10%  fine  grained 
material  (grain  size  of  less  than 


0.047mm)  by  weight  shall  be  limited  to 
that  part  of  Ae  site  east  of  80‘’12'00"W. 
and  south  of  27®27'20"N. 

(12)  Pensacola  Nearshore,  FL  Dredged 
Material  Disposal  Site. 

(i)  Location:  30‘’17'24"N..  87'»18'30"W.; 
30°17'00"N.,  87*19'50"W.:  30°15'36"N., 
87*17'48"W.;  30®15'15"N.,  87*19'18"W. 

(ii)  Size:  2.48  square  nautical  miles. 

(iii)  Depth:  Averages  11  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  materials  which  are 
shown  to  be  predominantly  sand 
(defined  by  a  median  grain  size  greater 
than  0.125  mm  and  a  composition  of 
less  than  10%  fines)  and  meet  the  Ocean 
Dumping  Criteria. 

(13)  Pensacola,  Florida  Ocean 
Dredged  Material  Disposal  Site,  i.e.  the 
Pensacola  (Offshore)  Ocean  Dredged 
Material  Disposal  Site. 

(i)  Location:  30“08'50"N.,  87*19'30"W.; 
30‘’08'50"N.,  87®16'30"W.;  30'*07'05"N., 
87®16'30"W.:  30®07'05"N.,  87»19'30"W. 

(ii)  Size:  Approximately  6  square 
statute  miles. 

(iii)  Depth:  Ranges  from  65  to  80  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  is  restricted 
to  predominantly  fine-grained  dredged 
material  from  the  greater  Pensacola, 
Florida  area  that  meets  the  Ocean 
Dumping  Criteria  but  is  not  suitable  for 
beach  nourishment  or  disposal  at  the 
existing  EPA  designated  Pensacola 
(Nearshore)  ODMDS  (§  228.15(h)(ll)). 
The  Pensacola  (Nearshore)  ODMDS  is 
restricted  to  suitable  dredged  material 
with  a  median  grain  size  of  >  0.125  mm 
and  a  composition  of  <  10%  fines. 

(14)  Mobile,  Alabama  Dredged 
Material  Disposal  Site. 

(i)  Location;  30®10'00"N.,  88°07'42"W., 
30®10'24"N.,  88°05'12"W.:  30°09'24"N.. 
88‘>04'42"W.;  30“08'30"N.,  88*05'! 2"W.; 
30'’08'30  "N.,  88*08'12"W. 

(ii)  Size:  4.8  square  nautical  miles. 

(iii)  Depth:  Average  14  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  materials  which  meet 
the  Ocean  Dumping  Criteria. 

(15)  Pascagoula,  MS,  Ocean  Dredged 
Material  Dumpsite. 

(i)  Location:  30°12m"N.,  88°44'30  "W.; 

30*11'42"N..  88*33'24"W.;  30*08'30"N., 

88*37'00"W.;  and  30‘’08'18  "N..  88'’41'54"W. 

Center  coordinates:  30°10'09"N., 

88*39'!  2"W. 

(ii)  Size:  18.5  square  nautical  miles. 

(iii)  Depth:  Average  46  feet;  range  38- 
52  feet. 

(iv)  Primary  Use:  Dredged  material. 


(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  suitable  material  frt)m  the 
Mississippi  Sound  and  vicinity. 

(16)  Gul^ort,  Mississippi  Dredged 
Material  Disposal  Site — Eastern  Site 

(i)  Location:  30*!!'iO''N..  88*58'24"\V.; 
30*!!'!2"N.,  88*57'30"VV.;  30*07'36"N., 
88*54'24"W.;  30*07'24"N..  88*54'48"\V. 

(ii)  Size:  2.47  square  nautical  miles. 

(iii)  Depth:  9.1  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  materials  which  meet  the 
Ocean  Dmnping  Criteria. 

(17)  Gulfport,  MS  Dredged  Material 
Disposal  Site — ^Western  Site. 

(i)  Location:  30"!2'00"N..  89*00'30"W., 
30®!2'00"N..  88*59'30"W.:  30*!!'00"N., 
89*00'00  "W.;  30®07'00"N.,  88*56'30"W.; 
30*06'36"N.,  88°57'00"W.:  30*!0'30"N  , 
89*00'36"W. 

(ii)  Size:  5.2  square  nautical  miles. 

(iii)  Depth:  6.2  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Disposal  shall  be  limited  to 
dredged  material  which  meets  the 
Ocean  Dumping  Criteria. 

(i)  Region  IV  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 

(2)  [Reserved). 

(j)  Region  VI  Final  Dredged  Material 
Sites. 

(1)  Mississippi  River  Gulf  Outlet,  LA. 

(1)  Location:  29“32'35"N..  89*!2'38"\V.; 
29°29'2!"N..  89*08'00"W.:  29®24'32  "N., 
88*59'23"W.;  29*24'28"N..  88*59'39"W., 
29°28'59"N.,  89*08'!9"W.;  29*32'!5"N.. 
89*!2'57'  \V.;  thence  to  point  of  beginning. 

(ii)  Size:  6.03  square  nautical  miles. 

(iii)  Depth:  Ranges  from  20  to  40  feet. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  Mississippi  River  Gulf 
Outlet. 

(2)  Southwest  Pass — Mississippi 
River,  LA. 

(i)  Location:  28*54'!2"N.,  89*27'!5  "VV.; 
28*54'!2"N.,  89*26'00"W.:  28*5!'00"N., 
89*27'!  5  "W.,  28*5! '00"N..  89*26'00"W 

(ii)  Size:  3.44  square  nautical  miles. 

(iii)  Depth:  Ranges  from  2.7  to  32.2 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  the  Southwest  Pass  Channel. 

(3)  Barataria  Bay  Waterway,  LA. 

(i)  Location:  29*!6'!0"N..  89*56'20"\V 
29*!4'!9"N..  89®53'!6"W.;  29*!4'00'T^., 
89*53'36"W.;  29*!6'29"N..  89*55'59  "W. 

(ii)  Size:  1.4  square  nautical  miles 
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(iii)  Depth:  Ranges  from  8-20  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shml  be 
limited  to  dredged  material  from  the 
vicinity  of  Barataria  Bay  Waterway. 

(4)  Houma  Navigation  Canal, 
Louisiana. 

(i)  Location:  29'’05'22.3"N..  90°34'43"W.: 
thence  following  a  line  1000  feet  west  of  the 
channel  centerline  to  29®02'17.8"N., 
90®34'28.4"W.:  thence  to  29°02'12.6"N.. 
90°35'27.8"W.:  thence  to  29®05'30.8"N.. 
90®35'27.8"\V.:  thence  to  the  point  of 
beginning. 

(ii)  Size:  2.08  square  nautical  miles. 

(iii)  Depth:  Ranges  from  6  to  30  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  Cat  Island  Pass,  Louisiana. 

(5)  Calcasieu,  LA  Dredged  Material 
Site  1. 

(i)  Location:  29®45'39"N.,  93®19'36  "W.; 
29®42'42"N.,  93®19'06"W.;  29®42'36"N.. 
93®19'48"W.;  29°44'42"N.,  93®20'12"W.: 
29®44'42"N.,  93®20'24"W.;  29"45'27''N.. 
93°20'33"W. 

(ii)  Size:  1.76  square  nautical  miles. 

(iii)  Depth:  Ranges  from  2  to  8  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shml  be 
limited  to  dredged  material  from  the 
vicinity  of  the  Calcasieu  River  and  Pass 
Project. 

(6)  Calcasieu,  LA  Dredged  Material 
Site  2. 

(i)  Location:  29®44'31"N..  93®20'43"W.: 
29°39'45"N.,  93®19'56"W.;  29°39'34''N., 
93®20'46"W.:  29®44'25"N..  93®21'33"W. 

(ii)  Size:  3.53  square  nautical  miles. 

(iii)  Depth:  Ranges  from  2  to  11 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shdl  be 
limited  to  dredged  material  from  the 
vicinity  of  the  Calcasieu  River  and  Pass 
Project. 

(7)  Calcasieu,  LA  Dredged  Material 
Site  3. 

(i)  Location:  29®37'50"N..  93®19'37"W.; 
29®37'25"N..  93°19'33"W.:  29°33'55"N., 
93®16'23"W.;  29®33'49'  N..  93®16'5''W.; 
29°30'59"N.,  93®13'51"W.:  29®29'10"N., 
93“13'49  "W.:  29°29'05"N..  93°14'23"W.; 
29®30'49"N.,  93°14'25"W.:  29°37'26"N.. 
93®20'24"W.;  29°37'44"N..  93®20'27''W. 

(ii)  Size:  5.88  square  nautical  miles. 

(iii)  Depth:  Ranges  from  11  to  14 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  the  Calcasieu  River  and  Pass 
Project. 


(8)  Sabine-Neches,  TX  Dredged 
Material  Site  1. 

(i)  Location:  29®28'03"N..  93°41'14"W.: 
29®26'11"N.,  93®41'14"W.:  29®26'11"N.. 
93“44'11"W. 

(ii)  Size:  2.4  square  nautical  miles. 

(iii)  Depth:  Ranges  from  11-13  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(9)  Sabine-Neches,  TX  Dredged 
Material  Site  2. 

(i)  Location:  29°30'41"N.,  93®43'49"\V.; 
29°28'42"N.,  93°41'33"W.:  29®28'42"N.. 
93®44'49"W.:  29°30'08"N..  93°46'27''W. 

(ii)  Size:  4.2  square  nautical  miles. 

(iii)  Depth:  Ranges  from  9-13  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(10)  Sabine-Neches,  TX  Dredged 
Material  Site  3. 

(i)  Location:  29®34'24  "N..  93®48'13"W.; 
29®32'47"N..  93®46'16"W.;  29®32'06"N.. 
93°46'29"W.;  29®31'42"N..  93®48'16"W.: 
29®32'59"N..  93®49'48"W. 

(11)  Size:  4.7  square  nautical  miles. 

(iii)  Depth:  10  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(11)  Sabine-Neches,  TX,  Dredged 
Material  Site  4. 

(i)  Location:  29°38'09"N.,  93°49'23"W.; 
29°35'53"N.,  93°48'18"W.;  29°35'06"N.. 
93®50'24"W.:  29®36'37"N.,  93®51'09"\V.: 
29®37'00"N.,  93®50'06"W.:  29®37'46''N.. 
93°50'26"W. 

(ii)  Size:  4.2  square  nautical  miles. 

(iii)  Depth:  Ranges  from  5-9  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(12)  Galveston,  TX  Dredged  Material 
Site. 

(i)  Location:  29®18'00"N.,  94®39'30"W.; 
29°15'54"N..  94®37'06"W.;  29®14'24"N.. 
94°38'42"W.;  29®16'54"N.,  94®41'30”W. 

(ii)  Size:  6.6  square  nautical  miles. 

(iii)  Depth:  Ranges  from  10  to  15.5 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Galveston*  Texas  area. 

(13)  Freeport  Harbor,  TX,  New  Work 
(45  Foot  Project). 


(i)  Location:  28®50'51"N.,  95®13'54"W  ; 
28®51'44"N.,  95“14'49''W.;  28®50'15"N{., 
95"16'40"W.;  28®49'22"N..  95®15'45"W. 

(ii)  Size:  2.64  square  nautical  miles. 

(iii)  Depth:  54  to  61  feet. 

(iv)  Primary  Use:  Construction  (new 
work)  dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Freeport  Harbor  Entrance  and  Jetty 
Channels,  Texas. 

(14)  Freeport  Harbor,  TX, 

Maintenance  (45  Foot  Project). 

(i)  Location:  28®54'00"N..  95®15'49"VV.; 
28°53'28"N..  95°15'16"W.;  28®52'00"N.. 
95“16'59"W.;  28®52'32"N..  95°17'32"VV. 

(ii)  Size:  1.53  square  nautical  miles. 

(iii)  Depth:  31  to  38  feet. 

(iv)  Primary  use:  Maintenance 
dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Freeport  Harbor  Entrance  and  Jetty 
Channels,  Texas. 

(15)  Matagorda  Ship  Channel,  TX. 

(i)  Location:  28°23'48"N.,  96®18'00"W.; 
28®23'21"N.,  96°18'31"W.:  28®22'43"N., 
96“17'52"W.;  28°23'11"N.,  96“17'22"W. 

(ii)  Size:  0.56  square  nautical  mile. 

(iii)  Depth:  Ranges  from  25-40  feet. 

(iv)  Primary  Use:  Dredged  Material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Matagorda  Ship  Channel,  Texas. 

(16)  Homeport  Project,  Port  Aransas, 
TX. 

(i)  Location:  27®47'42"  N..  97®00'12''  W.; 
27®47'15"  N..  96°59'25"  W.;  27®46'17"  N., 
97®01'12"  W.;  27°45'49"  N.,  97°00'25"  W. 

(ii)  Size:  1.4  square  miles. 

(iii)  Depth:  Ranges  from  45-55  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  50  years. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
U.S.  Navy  Homeport  Project,  Corpus 
Christi/Ingleside,  TX. 

(17)  Corpus  Christ!  Ship  Channel,  TX. 

(i)  Location:  27®49'10"N..  97®01'09''W.; 
27°48'42"N..  97®00'21"W.;  27°48'06"N.. 
97°00'48  "W.;  27°48'33"N..  97®01'36"VV. 

(ii)  Size:  0.63  square  nautical  mile. 

(iii)  Depth:  Ranges  from  35  to  50  feet. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Indefinite  period  of 
time. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Corpus  Christ!  Ship  Channel,  Texas. 

(18)  Port  Mansfield,  TX. 
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(i)  Location:  26°34'24"N..  97®15'15"W.; 
26‘’34'26"N.,  97®14'17"W.;  26®33'57"N., 
97®14'17"W.:  26'’33'55"N.,  97'*15'15"W, 

(ii)  Size:  0.42  Square  nautical  miles. 

(iii)  Depth:  Ranges  from  35-50  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Port  Mansfield  Entrance  Channel, 

Texas. 

(19)  Brazos  Island  Harbor,  TX. 

(i)  Location:  26‘’04'32"  N.,  97”07'26"  W.; 
26'’04'32"  N.,  97“06'30"  W.;  26°04'02"  N.. 
97®06'30"  W.:  26''04'02"  N..  97®07'26"  W. 

(ii)  Size:  0.42  square  nautical  miles. 

(iii)  Depth:  Ranges  from  55  to  65  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Brazos  Island  Harbor  Entrance  Channel, 
Texas. 

(20)  Brazos  Island  Harbor  (42-Foot 
Project),  TX. 

(i)  Location:  26'>04'47"  N.,  97‘’05'07"  W.; 
26®05'16"  N.,  97°05'04"  W.;  26®05'10"  N., 
97'’04'06"  W.;  26‘’04'42"  N.,  97“04'09"  W. 

(ii)  Size:  0.42  square  nautical  miles. 

(iii)  Depth:  Ranges  from  60-67 feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  construction  material  dredged 
from  the  Brazos  Island  Harbor  Entrance 
Channel,  Texas. 

(k)  Region  VI  Final  Other  Wastes 
Sites. 

(l)  No  final  sites. 

(2)  [Reserved] 

(1)  Region  IX  Final  Dredged  Material 
Sites. 

(1)  San  Diego,  CA  (LA-5). 

(i)  Location:  Center  coordinates  of  the 
site  are:  32°36.83'  North  Latitude  and 
117®20.67'  West  Latitude  (North 
American  Datum  from  1927),  with  a 
radius  of  3,000  feet  (910  meters). 

(ii)  Size:  0.77  square  nautical  miles. 

(iii)  Depth:  460  to  660  feet  (145  to  200 
meters). 

(iv)  Primary  Use:  Ocean  dredged 
material  disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  materials  that 
comply  with  EPA’s  Ocean  Dumping 
Regulations  and  Corps  Permitting 
Regulations. 

'  (2)  Los  Angeles/Long  Beach,  CA  (LA- 

2). 

(i)  Location:  33®37.10'  North  Latitude 
by  118°17.40'  West  Longitude  (North 
^  American  Datum  from  1983),  with  a 
|;  radius  of  3,000  feet  (910  meters). 


(ii)  Size:  0.77  square  nautical  miles. 

(iii)  Depth:  380  to  1060  feet  (110  to 
320  meters). 

(iv)  Primary  use:  Ocean  dredged 
material  disposal. 

(v)  Period  of  use:  Continuing  use, 
subject  to  submission  of  a  revised 
Consistency  Determination  to  the 
California  Coastal  Commission  after  5 
years  of  site  management  and 
monitoring. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  sediments  that 
comply  with  EPA’s  Ocean  Dumping 
Regulations. 

(3)  San  Francisco  Deepwater  Ocean 
Site  (SF-DODS)  Ocean  Dredged 
Material  Disposal  Site — Region  IX. 

(i)  Location:  Center  coorainates  of  the 
oval-shaped  site  are:  37®39.0'  North 
latitude  by  123‘’29.0'  West  longitude 
(North  American  Datum  from  1983), 
with  length  (north-south  axis)  and 
width  (west-east  axis)  dimensions  of 
approximately  4  nautical  miles  (7.5 
kilometers)  and  2.5  nautical  miles  (4.5 
kilometers),  respectively. 

(ii)  Size:  6.5  square  nautical  miles  (22 
square  kilometers). 

(iii)  Depth:  8,200  to  9,840  feet  (2,500 
to  3,000  meters). 

(iv)  Use  Restricted  to  Disposal  of: 
Dredged  materials. 

(v)  Period  of  Use:  Continuing  use  over 
50  years  from  date  of  site  designation, 
subject  to  restrictions  and  provisions  set 
forth  below. 

(vi)  Restrictions/provisions:  The 
remainder  of  this  §  228.15(1)(3) 
(hereinafter  referred  to  as  “this  section”) 
constitutes  the  required  Site 
Management  and  Monitoring  Plan 
(SMMP)  for  the  SF-DODS.  This  SMMP 
shall  be  supplemented  by  a  Site 
Management  and  Monitoring  Plan 
Implementation  Manual  (SMMP 
Implementation  Manual)  containing 
more  detailed  operational  guidance.  The 
SMMP  Implementation  Manual  may  be 
periodically  revised  as  necessary; 
proposed  revisions  to  the  SMMP 
Implementation  Manual  shall  be  made 
following  opportunity  for  public  review 
and  comment.  SF-DODS  use  shall  be 
subject  to  the  following  restrictions  and 
provisions: 

(vii)  Type  and  capacity  of  disposed 
materials.  The  interim  site  disposal 
capacity  shall  be  6  million  cubic  yards 
of  suitable  dredged  material  per  year 
until  December  31, 1996.  Thereafter,  the 
capacity  of  the  SF-DODS  shall  be  set  in 
a  separate  rulemaking  based  on  either  a 
comprehensive  long-term  management 
strategy  for  management  of  dredged 
materials  from  San  Francisco  Bay 
(reflected  in  an  EPA-prepared  dredged 
material  management  planning 
document)  or  a  separate  altematives- 


based  EPA  evaluation  of  the  need  for 
ocean  disposal.  This  separate 
rulemaking  will  identify  the  appropriate 
site  capacity  for  the  remaining  life  of 
this  site  designation.  No  disposal  at  the 
SF-DODS  may  occur  after  December  31, 
1996  without  subsequent  promulgation 
by  Rule  of  appropriate  annual  site 
disposal  capacity. 

(viii)  Permit/project' conditions. 
Paragraph  (l)(3)(viii)(A)  of  this  section 
sets  for£h  requirements  for  inclusion  in 
permits  to  use  the  SF-DODS,  and  in  all 
Army  Corps  of  Engineers  federal  project 
authorizations.  Paragraph  (l)(3)(viii)(B) 
of  this  section  describes  additional 
project-specific  conditions  that  will  be 
required  of  disposal  permits  and 
operations  as  appropriate.  Paragraph 
(l)(3)(viii)(C)  of  this  section  describes 
how  alternative  permit  conditions  may 
be  authorized  by  EPA  and  the  Corps  of 
Engineers.  All  references  to 
“permittees”  shall  be  deemed  to  include 
the  Army  Corps  of  Engineers  when 
implementing  a  federal  dredging 
project. 

(A)  Mandatory  conditions.  All  permits 
or  federal  project  authorizations 
authorizing  use  of  the  SF-DODS  shall 
include  the  following  conditions,  unless 
approval  for  an  alternative  permit 
condition  is  sought  and  granted 
pursuant  to  paragraph  (l)(3)(viii)(C)  of 
this  section: 

(1)  Transportation  of  dredged  material 
to  the  SF-DODS  shall  only  be  allowed 
when  weather  and  sea  state  conditions 
will  not  interfere  with  safe 
transportation  and  will  not  create  risk  of 
spillage,  leak  or  other  loss  of  dredged 
material  in  transit  to  the  SF-DODS.  No 
disposal  vessel  trips  shall  be  initiated 
when  the  National  Weather  Service  has 
predicted  combined  seas  in  excess  of 
eighteen  feet  or  has  issued  a  gale 
warning  for  local  waters  during  the  time 
period  necessary  for  the  disposal  vessel 
to  complete  dumping  operations. 

(2)  All  vessels  used  for  dredged 
material  transportation  and  disposal 
must  be  load-lined  at  a  level  at  which 
dredged  material  is  not  expected  to  be 
spilled  in  transit  under  anticipated  sea 
state  conditions.  Disposal  vessels  shall 
not  be  filled  above  their  load 
limitations.  Before  any  disposal  vessel 
departs  for  the  SF-DODS,  an 
independent  quality  control  inspector 
must  certify  that  it  is  filled  correctly. 

For  purposes  of  paragraph  (l)(3)(viii)  of 
this  section,  “independent”  means  not 
an  employee  of  the  permittee;  however, 
the  Corps  of  Engineers  may  provide 
inspectors  for  Corps  of  Engineers 
disposal  operations. 

(3)  Dredged  material  shall  not  be 
leaked  or  spilled  from  disposal  vessels 
during  transit  to  the  SF-DODS. 
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(4)  Disposal  vessels  in  transit  to  and 
from  the  SF-DODS  shall  remain  at  least 
three  nautical  miles  from  the  Farallon 
Islands  at  all  times. 

(5)  When  dredged  material  is 
discharged  within  the  SF-DODS,  no 
portion  of  the  vessel  from  which 
materials  are  released  (for  example,  a 
hopper  dredge  vessel  or  a  towed  barge)  , 
can  be  further  than  3,200  feet  from  the 
center  of  the  target  area,  centered  at 

123'^29'VJ. 

(6)  No  more  than  one  disposal  vessel 
may  be  present  within  the  permissible 
dumping  target  area  referred  to  in 
paragraph  (l)(3){viii)(A)(5)  of  this 
section  at  any  time. 

(7)  Disposal  vessels  shall  use  an 
appropriate  navigation  system  capable 
of  indicating  the  position  of  the  vessel 
carrying  digged  material  (for  example, 
a  hopper  dredge  vessel  or  a  towed  barge) 
with  a  minimum  accuracy  and  precision 
of  100  feet  during  all  disposal 
operations.  If  the  positioning  system 
fails,  all  disposal  operations  must  cease 
until  the  navigational  capabilities  are 
restored. 

(8)  The  permittee  shall  maintain  daily 
records  of  the  amount  of  material 
dredged  and  loaded  into  barges  for 
disposal,  the  times  that  disposal  vessel 
depart  for,  arrive  at  and  return  from  the 
SF-DODS,  the  exact  locations  and  times 
of  disposal,  and  the  volumes  of  material 
disposed  at  the  SF-DODS  during  each 
vessel  trip.  The  permittee  shall  further 
record  wind  and  sea  state  observations 
at  intervals  to  be  established  in  the 
permit. 

(9)  For  each  disposal  vessel  trip,  the 
permittee  shall  maintain  a  computer 
printout  from  a  Global  Positioning 
System  or  other  acceptable  navigation 
system  showing  transit  routes  and 
disposal  coordinates,  including  the  time 
and  position  of  the  disposal  vessel  when 
dumping  was  commenced  and 
completed. 

(10)  An  independent  quality  control 
inspector  (as  defined  in  paragraph 

(l)(3)(viii)(A)(2))  of  this  section  shall 
observe  all  dredging  and  disposal 
operations.  The  inspector  shall  verify 
the  information  required  in  paragraphs 
(l)(3)(viii)(A)(8)  and  (9)  of  this  section. 
The  inspector  shall  promptly  inform 
permittees  of  any  inaccuracies  or 
discrepancies  concerning  this 
information  and  shall  prepare  summer)' 
reports,  which  summarize  all  such 
inaccuracies  and  discrepancies,  from 
time  to  time  as  shall  be  specified  in 
permits.  Such  summary  reports  shall  be 
sent  by  the  permittee  to  the  District 
Engineer  and  the  Regional 
Administrator  within  a  time  interval 
that  shall  be  specified  in  the  permit. 


(11)  The  permittee  shall  report  any 
anticipated  or  actual  permit  violations 
to  the  District  Engineer  and  the  Regional 
Administrator  within  24  hours  of 
discovering  such  violations.  In  addition, 
the  permittee  shall  prepare  and  submit 
reports,  certified  accurate  by  the 
independent  quality  control  inspector, 
on  a  frequency  that  shall  be  specified  in 
permits,  to  the  District  Engineer  and  the 
Regional  Administrator  setting  forth  the 
information  required  by  paragraphs 
(l)(3)(viii)(A)(8)  and  (9)  of  this  section. 

(12)  Permittees  shall  allow  observers 
from  the  Point  Reyes  Bird  Observatory 
or  other  appropriate  independent 
observers  as  specified  in  permits  to  be 
present  on  disposal  vessels  on  all  trips 
to  the  SF-DODS  for  the  purpose  of 
conducting  shipboard  surveys  of 
seabirds  and  marine  mammals.  In 
addition,  permittees  shall  ensure  that 
independent  observers  are  present  on  a 
sufficient  number  of  vessel  trips  to 
characterize  fully  the  potential  impact 
of  disposal  site  use  on  seabirds  and 
marine  mammals,  taking  into  account, 
to  the  extent  feasible,  seasonal 
variations  in  such  potential  impacts.  At 
a  minimum,  permittees  shall  ensure  that 
independent  observers  are  present  on  at 
least  one  disposal  trip  in  cmy  calendar 
month  in  which  a  disposal  trip  to  the 
SF-DODS  is  made. 

(13)  At  the  completion  of  short-term 
dredging  projects  or  annually  for  on¬ 
going  projects,  permittees  shall  prepare 
and  submit  to  the  District  Engineer  and 
the  Regional  Administrator  complete 
pre-dredging  and  post-dredging 
bathymetric  surveys  showing  the  depth 
of  all  areas  dredged,  including  side 
slope  areas,  before  and  after  dredging. 
Permittees  shall  include  a  report 
indicating  whether  any  dredged 
material  was  dredged  outside  of  areas 
authorized  for  dredging  or  was  dredged 
within  project  boundaries  at  depths 
deeper  than  authorized  for  dredging  by 
their  permits. 

(B)  Project-specific  conditions. 

Permits  or  federal  project  authorizations 
authorizing  use  of  the  SF-DODS  may 
include  the  following  conditions,  if  EPA 
determines  these  conditions  are 
necessary  to  facilitate  safe  use  of  the 
SF-DODS,  the  prevention  of  potential 
harm  to  the  environment  or  accurate 
monitoring  of  site  use: 

(1)  Permittees  may  be  required  to 
limit  the  speed  of  disposal  vessels  in 
transit  to  the  SF-DODS  to  a  rate  that  is 
safe  under  the  circumstances  and  will 
prevent  the  spillage  of  dredged 
materials. 

(2)  Permittees  may  be  required  to  use 
automated  data  logging  systems  for 
recording  navigation  emd  disposal 
coordinates  and/or  load  levels 


throughout  disposal  trips  when  such 
systems  are  feasible  and  represent  an 
improvement  over  manual  recording 
methodologies. 

(3)  Any  other  conditions  that  EPA  or 
the  Corps  of  Engineers  determine  to  be 
necessary  or  appropriate  to  facilitate 
compliance  with  the  requirements  of  the 
MPRSA  and  this  section  may  be 
included  in  site  use  permits. 

(C)  Alternative  permit/project 
conditions.  Alternatives  to  the  permit 
conditions  specified  in  paragraph 
(l)(3)(viii)  of  this  section  in  a  permit  or 
federal  project  authorization  may  be 
authorized  if  the  permittee  demonstrates 
to  the  District  Engineer  and  the  Regional 
Administrator  that  the  alternative 
conditions  are  sufficient  to  accomplish 
the  specific  intended  purpose  of  the 
permit  condition  in  issue  and  further 
demonstrates  that  the  waiver  will  not 
increase  the  risk  of  harm  to  the 
environment,  the  health  or  safety  of 
persons,  nor  will  impede  monitoring  of 
compliance  with  the  MPRSA, 
regulations  promulgated  under  the 
MPRSA,  or  any  permit  issued  under  the 
MPRSA. 

(ix)  Site  monitoring.  Data  shall  be 
collected  in  accordance  with  a  three- 
tiered  site  monitoring  program  which 
consists  of  three  interdependent  types  of 
monitoring  for  each  tier:  Physical, 
chemical  and  biological.  In  addition, 
periodic  confirmatory  monitoring 
concerning  potential  site  contamination 
shall  be  performed.  Specific  guidance 
for  site  monitoring  tasks  required  by  this 
paragraph  shall  be  described  in  a  Site 
Management  and  Monitoring 
Implementation  Manual  (SMMP 
Implementation  Manual)  developed  by 
EPA.  The  SMMP  Implementation 
Manual  shall  be  reviewed  periodically 
and  any  necessary  revisions  to  the 
Manual  will  be  issued  for  public  review 
under  an  EPA  Public  Notice. 

(A)  Tier  1  monitoring  activities.  Tier 
1  monitoring  activities  shall  consist  of 
the  following: 

(1)  Physical  monitoring.  Tier  1 
Physical  Monitoring  shall  consist  of  a 
physical  survey  to  map  the  area  on  the 
seafloor  within  and  in  the  vicinity  of  the 
disposal  site  where  dredged  material 
has  been  deposited  (the  footprint).  Such 
a  surv'ey  shall  use  appropriate 
technology  (for  example,  sediment 
profile  photography)  to  determine  the 
areal  extent  and  thickness  of  the 
disposed  dredged  material,  and  to 
determine  if  any  dredged  material  has 
deposited  outside  of  the  disposal  site 
boundary. 

(2)  Chemical  monitoring.  Tier  1 
Chemical  Monitoring  shall  consist  of 
collecting,  processing,  and  preserving 
boxcore  samples  of  sediments  so  that 
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such  sediments  could  be  subjected  to 
sediment  chemistry  analysis  in  the 
appropriate  tier.  Samples  shall  be 
collected  within  the  dredged  material 
footprint,  outside  of  the  dredged 
material  footprint,  and  outside  of  the 
disposal  site  boundaries.  Samples 
within  the  footprint  shall  be  subjected 
to  chemical  analysis  in  annual  Tier  1 
activity.  Samples  from  outside  of  the 
footprint  and  outside  of  the  disposal  site 
boundaries  shall  be  archived  and 
analyzed  only  when  the  criteria 
requiring  Tier  2  as  specified  in 
paragraph  (l)(3)(x)  of  this  section  are 
met.  A  sufficient  number  of  samples 
shall  be  collected  so  that  the  potential 
for  adverse  impacts  due  to  elevated 
chemistry  can  be  assessed  with  an 
appropriate  time-series  or  ordinal 
technique. 

(3)  Biological  monitoring.  Tier  1 
Biological  Monitoring  shall  have  two 
components:  Monitoring  of  pelagic 
communities  and  monitoring  of  benthic 
communities. 

(i)  Pelagic  communities.  Tier  1 
Biological  Monitoring  shall  include 
regional  surveys  of  seabirds,  marine 
mammals  emd  mid-water  column  fish 
populations  appropriate  for  evaluating 
how  these  populations  might  be  affected 
by  disposal  site  use.  A  combination  of 
annual  regional  and  periodic  (random) 
shipboard  surveys  of  seabirds  and 
marine  mammals  will  be  used.  The 
regional  survey.designs  for  each 
category  of  biota  shall  be  similar  to  that 
used  for  the  regional  characterization 
studies  referenced  in  the  Final 
Environmental  Impact  Statement  for 
Elesignation  of  a  Deep  Water  Ocean 
Dredged  Material  Disposal  Site  off  San 
Francisco,  California  (August  1993)  with 
appropriate  realignments  to 
accommodate  transects  within  and  in 
the  vicinity  of  the  SF-DODS.  The 
periodic  shipboard  surveys  shall  be 
performed  from  vessels  involved  in 
dredged  material  disposal  operations  at 
the  SF-DODS  as  specified  in  permit 
conditions  imposed  pursuant  to 
■  paragraph  (l)(3)(viii)(A)(12)  of  this 
section.  The  minimum  number  of 
surveys  must  be  sufficient  to 
characterize  the  disposal  operations  for 
each  project,  and,  as  practicable, 
provide  seasonal  data  for  an  assessment 
of  the  potential  for  adverse  impacts  for 
the  one-year  period.  An  appropriate 
time-series  (ordinal),  and  community 
analysis  shall  be  performed  using  data 
collected  during  the  current  year  and 
previous  years. 

(ii)  Benthic  communities.  Tier  1 
Biological  Monitoring  shall  include 
collection  and  preservation  of  boxcore 
samples  of  benthic  communities  so  that 


such  samples  could  be  analyzed  as  a 
Tier  2  activity. 

(4)  Annual  reporting.  The  results  of 
the  annual  Tier  1  studies  shall  be 
compiled  in  an  annual  report  which 
will  be  available  for  public  review. 

(B)  Tier  2  monitoring  activities.  Tier  2 
monitoring  activities  shall  consist  of  the 
following: 

(1)  Physical  monitoring.  Tier  2 
Physical  Monitoring  shall  consist  of 
oceanographic  studies  conducted  to 
validate  and/or  improve  the  models 
used  to  predict  the  dispersion  in  the 
water  column  and  deposition  of  dredged 
material  on  the  seafloor  at  the  SF- 
DODS.  The  appropriate  physical 
oceanographic  studies  may  include:  The 
collection  of  additional  current  meter 
data,  deployment  of  sediment  traps,  and 
deployment  of  surface  and  subsurface 
drifters. 

(2)  Chemical  monitoring.  Tier  2 
Chemical  Monitoring  shall  consist  of 
performing  sediment  chemistry  analysis 
on  samples  collected  and  preserved  in 
Tier  1  from  outside  of  the  footprint  and 
outside  of  the  disposal  site  boundaries. 

(3)  Biological  monitoring.  Tier  2 
Biological  Monitoring  shall  involve 
monitoring  of  pelagic  communities  and 
monitoring  of  benthic  communities, 

(i)  Pelagic  communities.  Tier  2 
Biological  Monitoring  for  pelagic 
commimities  shall  include 
supplemental  surveys  of  similar  type  to 
those  in  Tier  1,  or  other  surveys  as 
appropriate. 

(ii)  Benthic  communities.  Tier  2 
Biological  Monitoring  for  benthic 
communities  shall  include  a 
comparison  of  the  benthic  community 
within  the  dredged  material  footprint  to 
benthic  communities  in  adjacent  areas 
outside  of  the  dredged  material 
footprint.  An  appropriate  time-series 
(ordinal)  and  commimity  analysis  shall 
be  performed  using  data  collected 
during  the  current  year  and  previous 
years  to  determine  whether  there  are 
adverse  changes  in  the  benthic 
populations  outside  of  the  disposal  site 
which  may  endanger  the  marine 
environment. 

(4)  Annual  reporting.  The  results  of 
any  required  Tier  2  studies  shall  be 
compiled  in  an  annual  report  which 
will  be  available  for  public  review. 

(C)  Tier  3  monitoring  activities.  Tier  3 
monitoring  activities  shall  consist  of  the 
following: 

(1)  Physical  monitoring.  Tier  3 
physical  monitoring  shall  consist  of 
advanced  oceanographic  studies  to 
study  the  dispersion  of  dredged  material 
in  the  water  column  and  the  deposition 
of  dredged  material  on  the  seafloor  in 
the  vicinity  of  the  SF-DODS.  Such 
physical  monitoring  may  include 


additional,  intensified  studies  involving 
the  collection  of  additional  current 
meter  data,  deployment  of  sediment 
traps,  and  deployment  of  surface  and 
subsurface  drifters.  Such  studies  may 
include  additional  sampling  stations, 
greater  frequency  of  sampling,  more 
advanced  sampling  methodologies  or 
equipment,  or  other  additional 
increased  study  measures  compared  to 
similar  studies  conducted  in  Tier  1  or  2. 

(2)  Chemical  monitoring.  Tier  3 
Chemical  Monitoring  shall  consist  of 
analysis  of  tissues  of  appropriate  field- 
collected  benthic  and/or  epifaunal 
organisms  to  determine 
bioaccumulation  of  contaminants  that 
may  be  associated  with  dredged 
materials  deposited  at  the  SF-DODS. 
Sampling  and  analysis  shall  be  designed 
and  implemented  to  determine  whether 
the  SF-DODS  is  a  source  of  adverse 
bioaccumulation  in  the  tissues  of 
benthic  species  collected  at  or  outside 
the  SF-DODS,  compared  to  adjacent 
unimpacted  areas,  which  may  endanger 
the  marine  environment.  Appropriate 
sampling  methodologies  for  these  tests 
will  be  determined  and  the  appropriate 
analyses  will  involve  the  assessment  of 
benthic  body  burdens  of  contaminants 
and  correlation  with  comparison  of  the 
benthic  communities  inside  and  outside 
of  the  sediment  footprint. 

(3)  Biological  monitoring.  Tier  3 
biological  monitoring  shall  have  two 
components:  monitoring  of  pelagic 
communities  and  monitoring  of  benthic 
commimities. 

(i)  Pelagic  communities.  Tier  3 
Biological  Monitoring  shall  include 
advanced  studies  of  seabirds,  marine 
mammals  and  mid-water  column  fish  to 
evaluate  how  these  populations  might 
be  affected  by  disposal  site  use.  Su^ 
studies  may  include  additional 
sampling  stations,  greater  frequency  of 
sampling,  more  advanced  sampling 
methodologies  or  equipment,  or  other 
additional  increased  study  measures 
compared  to  similar  studies  conducted 
in  Tier  1  or  2.  Studies  may  include 
evaluation  of  sub-lethal  changes  in  the 
health  of  pelagic  organisms,  such  as  the 
development  of  lesions,  tumors, 
developmental  abnormality,  decreased 
fecundity  or  other  adverse  sub-lethal 
effect. 

(ii)  Benthic  communities.  Tier  3 
Biological  Monitoring  shall  include 
advanced  studies  of  benthic 
communities  to  evaluate  how  these 
populations  might  be  affected  by 
disposal  site  use.  Such  studies  may 
include  additional  sampling  stations, 
greater  frequency  of  sampling,  more 
advanced  sampling  methodologies  or 
equipment,  or  other  additional 
increased  study  measures  compared  to 
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similar  studies  conducted  in  Tier  2. 
Studies  may  include  evaluation  of  sub- 
lethal  changes  in  the  health  of  benthic 
organisms,  such  as  the  development  of 
lesions,  tumors,  developmental 
abnormality,  decreased  fecundity  or 
other  adverse  sub-lethal  effect. 

(4)  Reporting.  The  results  of  any 
required  Tier  3  studies  shall  be 
compiled  in  a  report  which  will  be 
available  for  public  review. 

(D)  Periodic  confirmatory  monitoring. 
At  least  once  every  three  years,  the 
following  confirmatory  monitoring 
activities  will  be  conducted  and  results 
compiled  in  a  report  which  will  be 
available  for  public  review:  Samples  of 
sediments  taken  from  the  dredged 
material  footprint  shall  be  subjected  to 
bioassay  testing  using  one  or  more 
appropriate  sensitive  marine  species 
consistent  with  applicable  ocean 
disposal  testing  guidance  (“Green  Book” 
or  related  Regional  Implementation 
Agreements),  as  determined  by  the 
Regional  Administrator,  to  confirm 
whether  contaminated  sediments  are 
being  deposited  at  the  SF-DODS  despite 
extensive  pre-disposal  testing.  In 
addition,  near-surface  arrays  of 
appropriate  filter-feeding  organisms 
(such  as  mussels)  shall  be  deployed  in 
at  least  three  locations  in  and  around 
the  disposal  site  for  at  least  one  month 
during  active  site  use,  to  confirm 
whether  substantial  bioaccumulation  of 
contaminants  may  be  associated  with 
exposure  to  suspended  sediment 
plumes  fit)m  multiple  disposal  events. 
One  array  must  be  deployed  outside  the 
influence  of  any  expected  plumes  to 
serve  as  a  baseline  reference. 

(x)  Site  management  actions.  Once 
disposal  operations  at  the  site  begin,  the 
three-tier  monitoring  program  described 
in  paragraphs  (l)(3)(ix)  (A)  through  (C) 
of  this  section  shall  be  implemented  on 
an  annual  basis,  through  December  31, 
1996,  independent  of  the  actual 
volumes  disposed  at  the  site.  Thereafter, 
the  Regional  Administrator  may 
establish  a  minimum  annual  disposal 
volume  (not  to  exceed  10  percent  of  the 
designated  site  capacity  at  any  time) 
below  which  this  monitoring  program 
need  not  be  fully  implemented.  The  ' 
Regional  Administrator  shall  promptly 
review  monitoring  reports  for  the  SF- 
DODS  along  with  any  other  information 
available  to  the  Regional  Administrator 
concerning  site  monitoring  activities.  If 
the  information  gathered  from 
monitoring  at  a  given  monitoring  tier  is 
not  sufficient  for  the  Regional 
Administrator  to  base  reasonable 
conclusions  as  to  whether  disposal  at 
the  SF-DODS  might  be  endangering  the 
marine  ecosystem,  then  the  Regional 
Administrator  shall  require  intensified 


monitoring  at  a  higher  tier.  If  monitoring 
at  a  given  tier  establishes  that  disposal 
at  the  SF-DODS  is  endangering  the 
marine  ecosystem,  then  the  Regional 
Administrator  stall  require 
modification,  suspension  or  termination 
of  site  use. 

(A)  Selection  of  site  monitoring  tiers — 

(1)  Physical  monitoring.  Physical 
monitoring  shall  remain  limited  to  Tier 
1  monitoring  when  Tier  1  monitoring 
establishes  that  no  significant  amount  of 
dredged  material  has  been  deposited  or 
transported  outside  of  the  site 
boundaries.  Tier  2  monitoring  shall  be 
employed  when  Tier  1  monitoring  is 
insufficient  to  conclude  that  a 
significant  amount  of  dredged  material 
as  defined  in  paragraph  (l)(3)(x)(A)(4)  of 
this  section  has  not  been  deposited  or 
transported  outside  of  the  site 
boundaries. 

(2)  Chemical  monitoring,  (i)  Chemical 
monitoring  shall  remain  limited  to  Tier 
1  Chemical  Monitoring  when  the  results 
of  Physical  Monitoring  indicate  that  a 
significant  amount  of  dredged  material 
as  defined  in  paragraph  (l)(3)(x)(A)(4)  of 
this  section  has  not  been  deposited  or 
transported  off-site,  and  Tier  1  Chemical 
Monitoring  establishes  that  dredged 
sediments  deposited  at  the  disposal  site 
do  not  contain  levels  of  chemical 
contaminants  that  are  significantly 
elevated  above  the  range  of  chemical 
contaminant  levels  in  dredged 
sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
found  to  be  suitable  for  disposal  at  the 
SF-DODS  pursuant  to  40  CFR  part  227. 

(ii)  Tier  2  monitoring  shall  be 
employed  when  the  results  of  Physical 
Monitoring  indicate  that  a  significant 
amount  of  dredged  material  as  defined 
in  paragraph  (l)(3)(x)(A)(4)  of  this 
section  has  been  deposited  off-site,  and 
Tier  1  Chemical  Monitoring  is 
insufficient  to  establish  that  dredged 
sediments  deposited  at  the  disposal  site 
do  not  contain  levels  of  chemical 
contaminants  that  are  significantly 
elevated  above  the  range  of  chemical 
contaminant  levels  in  hedged 
sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
found  to  be  suitable  for  disposal  at  the 
SF-DODS  pursuant  to  40  CFR  part  227. 

The  Regional  Administrator  may 
employ  Tier  2  monitoring  when 
available  evidence  indicates  that  a 
significant  amount  of  dredged  material 
as  defined  in  paragraph  (l)(3)(x)(A)(4)  of 
this  section  has  been  deposited  near  the 
SF-DODS  site  boundary. 

(Hi)  Tier  3  monitoring  shall  be 
employed  within  and  outside  the 
dredged  material  footprint  when  Tier  2 
Chemical  Monitoring  is  insufficient  to 
establish  that  dredged  sediments 


deposited  at  the  disposal  site  do  not 
contain  levels  of  chemical  contaminants 
that  are  significantly  elevated  above  the 
range  of  chemical  contaminant  levels  in 
dredged  sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
found  to  be  suitable  for  disposal  at  the 
SF-DODS  pursuant  to  40  CFR  part  227. 

(3)  Biological  monitoring,  (i)  Pelagic 
communities.  Biological  monitoring  for 
pelagic  communities  shall  remain 
limited  to  Tier  1  monitoring  when  Tier 

1  monitoring  establishes  that  disposal  at 
the  SF-DODS  has  not  endangered  the 
monitored  pelagic  communities.  When 
Tier  1  monitoring  is  insufficient  to  make 
reasonable  conclusions  whether 
disposal  at  the  site  has  endangered  the 
monitored  pelagic  communities,  then 
Tier  2  monitoring  of  pelagic 
communities  shall  be  employed.  When 
Tier  2  monitoring  is  insufficient  to  make 
reasonable  conclusions  whether 
disposal  at  the  site  has  endangered  the 
monitored  pelagic  communities,  then 
Tier  3  monitoring  of  pelagic 
communities  shall  be  employed. 

(ii)  Benthic  communities.  Biological 
monitoring  for  benthic  communities 
shall  remain  limited  to  Tier  1 
monitoring  when  physical  monitoring 
establishes  that  a  significant  amount  of 
dredged  material  has  not  been  deposited 
outside  of  the  site  boundaries.  If 
physical  monitoring  indicates  that  a 
significant  amount  of  dredged  material 
has  been  deposited  or  transported 
outside  of  the  site  boundaries,  then  Tier 

2  analysis  of  benthic  communities  shall 
be  performed.  If  Chemical  Monitoring 
establishes  that  there  is  significant 
bioaccumulation  of  contaminants  in 
organisms  sampled  from  within  or 
outside  the  dredged  material  footprint, 
then  Tier  3  Biological  Monitoring  of  the 
disposal  site  shall  be  employed.  Tier  3 
Biological  Monitoring  may  replace  Tier 

3  Chemical  Monitoring  if  observed 
biological  effects  are  established  as 
surrogate  indicators  for  bioaccumulation 
of  chemical  contaminants  in  sampled 
organisms. 

(4)  Definition  of  significant  dredged 
material  accumulation.  For  purposes  of 
this  paragraph  (l)(3)(x)(A)  of  this 
section,  dredged  material  accumulation 
on  the  ocean  bottom  to  a  thickness  of 
five  centimeters  shall  be  considered  to 
be  a  significant  amount  of  dredged 
material.  The  Regional  Administrator 
may  determine  that  a  lesser  amount  of 
accumulation  is  significant  if  available 
evidence  indicates  that  a  lesser  amount 
of  off-site  accumulation  could  endanger 
marine  resources. 

(B)  Modification,  suspension  or 
termination  of  site  use.  (1)  If  the  results 
of  site  monitoring  or  other  information 
indicate  that  any  of  the  following  are 
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occurring  as  a  result  of  disposal  at  the 
SF-DODS,  then  the  Regional 
Administrator  shall  modify,  suspend,  or 
terminate  site  use  overall,  or  for 
individual  projects  as  appropriate: 

fiV  Exceedance  of  Federal  marine 
water  quality  criteria  within  the  SF- 
DODS  following  initial  mixing  as 
defined  in  40  CFR  227.29(a)  or  beyond 
the  site  boundary  at  any  time; 

(ii)  Placement  or  movement  of 
significant  quantities  of  disposed 
material  outside  of  site  boundaries  near 
or  toward  significant  biological  resource 
areas  or  marine  sanctuaries; 

(Hi)  Endangerment  of  the  marine 
environment  related  to  potentially 
significant  adverse  changes  in  the 
structiure  of  the  benthic  community 
outside  the  disposal  site  boimdary; 

(iv)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  or  to 
the  environment  related  to  potentially 
significant  adverse  bioaccumulation  in 
organisms  collected  from  the  disposal 
site  or  areas  adjacent  to  the  site 
boundary  compared  to  the  reference 
site; 

(v)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  related 
to  potentially  significant  adverse 
impacts  upon  commercial  or 
recreational  fisheries  resources  near  the 
site;  or 

(vi)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  or  to 
the  environment  related  to  any  other 
potentially  significant  adverse 
environmental  impacts. 

(2)  The  Regional  Administrator  shall 
modify  site  use,  rather  than  suspend  or 
terminate  site  use,  when  site  use 
modification  will  be  sufficient  to 
eliminate  the  adverse  environmental 
impacts  referred  to  in  paragraphs 
(l)(3)(x)(B)/' I )  (i)  or  (H)  of  this  section  or 
the  endangerment  to  human  health, 
welfare  or  livelihood  to  the  environment 
referred  to  in  paragraphs  (l)(3)(x)(B)(I) 
(Hi)  through  (vi)  of  this  section. 
Notwithstanding  the  provisions  of  any 
permit  or  federal  project  authorization 
authorizing  site  use,  the  Regional 
Administrator  shall  order,  following 
opportunity  for  public  comment,  any  of 
the  following  modifications  to  site  use 
that  he  or  she  deems  necessary  to 
eliminate  the  adverse  environmental 
effect  or  endangerment  to  human  health, 
welfare,  or  livelihood  or  to  the 
environment: 

(i)  Change  or  additional  restrictions 
upon  the  permissible  times,  rates  and 
total  volume  of  disposal  of  dredged 
material  at  the  SF-4X)DS: 

(H)  Change  or  additional  restrictions 
upon  the  method  of  disposal  or 
transportation  of  dredged  materials  for 
disposal;  or 


(Hi)  Change  or  additional  limitations 
upon  the  type  or  quality  of  dredged 
materials  according  to  chemical, 
physical,  bioassay  toxicity,  or 
bioaccumulation  characteristics.  * 

(3)  The  Regional  Administrator  shall 
suspend  site  use  when  site  use 
suspension  is  both  necessary  and 
sufficient  to  eliminate  any  adverse 
environmental  effect  or  endangerment 
to  human  health,  welfare,  or  livelihood 
or  to  the  environment  referred  to  in 
paragraph  (l)(3)(x)(B)fl)  of  this  section. 
Notwithstanding  the  provisions  of  any 
permit  or  federal  project  authorization 
authorizing  site  use,  the  Regional 
Administrator  shall  order,  following 
opportunity  for  public  comment,  site 
use  suspension  until  an  appropriate 
management  action  is  identified  or  for  a 
time  period  that  will  eliminate  the 
adverse  environmental  effect  or 
endangerment  to  human  health,  welfare, 
or  livelihood  or  to  the  environment. 

(4)  Notwithstanding  the  provisions  of 
any  permit  or  federal  project 
authorization  authorizing  site  use,  the 
Regional  Administrator  shall  order, 
following  opportunity  for  public 
comment,  site  use  permanently 
terminated  if  this  is  the  only  means  for 
eliminating  the  adverse  environmental 
impacts  referred  to  in  paragraphs 
(l)(3)(x)(B)fl)  fj)  or  (ii)  of  this  section  or 
the  endangerment  to  human  health, 
welfare  or  livelihood  to  the  environment 
referred  to  in  paragraphs  (l)(3)(x)(B)(l) 
(Hi)  through  (vi)  of  this  section. 

(4)  Chaimel  Bar  Site,  San  Francisco, 
CA  (SF-8). 

(i)  Location:  37®44'55''N.,  122‘’37'18"W: 
37‘’45'45"N.,  122‘'34'24"W.;  37‘’44'24''N., 
122‘’37'06"W.:  37®45'15'T'I.,  122°34'12"W. 

(ii)  Size:  4,572  x  914  meters. 

(iii)  Depth:  Ranges  from  11  to  14.3 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  material  from  required 
dredging  operations  at  the  entrance  of 
the  San  Francisco  main  ship  channel 
which  is  composed  primarily  of  sand 
having  grain  sizes  compatible  with 
naturally  occurring  sediments  at  the 
disposal  site  and  containing 
approximately  5  percent  of  particles 
having  grain  sizes  finer  than  that 
normally  attributed  to  very  fine  sand 
(.075  millimeters).  Other  dredged 
materials  meeting  the  requirements  of 
40  CFR  227.13  but  having  smaller  grain 
sizes  may  be  dumped  at  this  site  only 
upon  completion  of  an  appropriate  case- 
by-case  evaluation  of  the  impact  of  such 
material  on  the  site  which  demonstrates 
that  such  impact  will  be  acceptable. 

(5)  Hilo,  HI. 


(i)  Location:  (center  point):  Latitude — 

1 9‘’48'30"N.;  Longitude— 1 54'’58'30"W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  330  to  340 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(6)  Kahului,  HI. 

(i)  Location:  (center  point):  Latitude — 
21°04'42"N.:  Longitude— 156‘’29'00"W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  345  to  365 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(7)  South  Oahu,  HI. 

(i)  Location:  (center  point):  Latitude — 
21"15'10"  N.;  Longitude— 157®56'50"  W. 

(ii)  Size:  2  kilometers  wide  and  2.6 
kilometers  long. 

(iii)  Depth:  lunges  from  400  to  475 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(8)  Nawiliwili,  HI. 

(i)  Location:  (centerpoint):  Latitude — 
21'’55'00"  N.  Longitude— 159°17'00"  W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  840  to  1,120 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Resfricrion;  Disposal  shall  be 
limited  to  dredged  material. 

(9)  Port  Allen,  HI. 

’  (i)  Location:  (center  point)  Latitude — 

21‘’50'00"  N.  Longitude— 159“35'00”  W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  1,460  to  1,610 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(m)  Region  IX  Final  Other  Wastes 
Sites. 

(1)  Fish  Processing  Waste  Disposal 
Site,  American  Samoa. 

(i)  Location:  14®24.00'  South  latitude  by 
170®38.30'  West  longitude  (1.5  nautical  mile 
radius). 

(ii)  Size:  7.07  square  nautical  miles. 

(iii)  Depth:  1,502  fathoms  (2,746 
meters  or  9,012  feet). 

(iv)  Primary  Use:  Disposal  of  fish 
processing  wastes. 
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(v)  Period  of  Use:  Continued  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dissolved  air  flotation  (DAF) 
sludge,  presswater,  and  precooker  water 
produced  as  a  result  of  fish  processing 
operations  at  fish  canneries  generated  in 
American  Samoa. 

(2)  [Reserved]. 

(n)  Region  X  Final  Dredged  Material 
Sites. 

(1)  Chetco,  OR,  Dredged  Material  Site. 

(1)  Location:  42‘“01'55"  N.,  124'’16'37"  W.; 
42°01'55''  N.,  124°16'13"  W.;  42®01'37"  N., 
124°16'13"  W.;  and  42°m'37''  N.,  124‘’16'37" 
W.  (NAD83) 

(ii)  Size:  0.09  square  nautical  mile. 

(iii)  Depth:  21  meters  (average). 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  determined 
to  be  suitable  for  unconfined  disposal 
from  the  Chetco  Estuary  and  River  and 
adjacent  areas. 

(2)  Coos  Bay,  OR  Dredged  Material 
Site  E. 

(i)  Location:  43°21'59"  N.,  124‘>22'45" 
W.:43°21'48"  N.,  124‘'21'59"  W.;  43°21'35" 

N..  124'’22'05"  W.;  43°21'46"  N.,  124'’22'51" 
W. 

(ii)  Size:  0.13  square  nautical  mile. 

(iii)  Depth:  Averages  17  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shml  be 
limited  to  dredged  material  in  the  Coos 
Bay  area  of  type  1,  as  defined  in  the  site 
designation  final  EIS. 

(3)  Coos  Bay,  OR  Dredged  Material 
Site  F. 

(i)  Location:  43'*22'44"  N.,  124°22'18"  W.; 
43°22'29"  N.,  124‘’21'34"  W.;  43®22'16"  N., 
124°2t'42"  W.;  43®22'31"  N.,  124®22'26"  W. 

(ii)  Size:  0.13  square  nautical  mile. 

(iii)  Depth:  Averages  24  meters. 

(iv)  Primary  [/se:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shdl  be 
limited  to  dredged  material  in  the  Coos 
Bay  area  of  type  1,  as  defined  in  the  site 
designation  final  EIS. 

(4)  Coos  Bay,  OR  Dredged  Material 
Site  H. 

(i)  Location;  43®23'53"  N.,  124°22'48"  W.; 
43'’23'42"  N.,  124*23'01"  W.;  43‘’24'16"  N., 
124°23'26"  W.;  43®24'05"  N..  124°23'38"  W. 

(ii)  Size:  0.13  square  nautical  mile. 

(iii)  Depth:  Averages  55  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  in  the  Coos 
Bay  area  of  type  2  and  3,  as  defined  in 
the  site  designation  final  EIS. 

(5)  Csquille  River  Entrance,  OR. 

(i)  Location:  43®08'26"  N.,  124'‘26'44"  W.; 
43'>08'03"  N.,  124'‘26'08"  W.;  43“08'13''  N., 
124‘>27'00"  W.;  43*07'50"  N..  124“26'23"  W. 


Centroid;  43'’08'08"N.,  124®26'34"  W. 

(ii)  Size:  0.17  square  nautical  miles. 

(iii)  Depth:  18.3  meters. 

(iv)  Period  of  Use:  Continuing  use. 

(v)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  fitim  the 
Coquille  Estuary  and  River  and  adjacent 
areas. 

(6)  Mouth  of  Columbia  River,  ORAVA 
Dredged  Material  Site  A. 

(i)  Location:  46°13'03"  N.,  124°06'17"  W.; 
46°12'50"  N.,  124°05'55"  W.;  46‘“12'13"  N., 
124®06'43"  W.;  46®12'26"  N.,  124°07'05"  W. 

(ii)  Size:  0.27  square  nautical  mile. 

(iii)  Depth:  Ranges  firom  14-25  meters. 

(iv)  Pri/no/y  use;  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  fi’om  the 
Columbia  River  entrance  channel  and 
adjacent  areas. 

(7)  Mouth  of  Columbia  River,  ORAVA 
Dredged  Material  Site  B. 

(i)  Location:  46*14'37"  N.,  124®10'34"  W.; 
46®13'53"  N.,  124n0'01"  W.;  46°13'43"  N., 
124°10'26"  W.;  46*14'28"  N.,  124‘’10'59"  W. 

(ii)  Size:  0.25  square  nautical  mile. 

(iii)  Depth:  Ranges  from  24-39  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Columbia  River  entrance  channel  and 
adjacent  areas. 

(8)  Mouth  of  Columbia  River,  ORAVA 
Dredged  Material  Site  E. 

(i)  Location:  46‘’15'43"  N.,  124®05'21"  W.; 
46°15'36"  N.,  124°05'11"  W.;  46°15'11"  N., 
124°05'53"  VV.;  46°15'18"  N.,  124°06'03"W. 

(ii)  Size:  0.08  square  nautical  mile. 

(iii)  Depth:  Ranges  from  16-21  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 

•  limited  to  dredged  material  from  the 
Columbia  River  entrance  channel  and 
adjacent  areas. 

(9)  Mouth  of  Columbia  River,  OR/WA 
Dredged  Material  Site  F. 

(i)  Location:  46®12'12"  N.,  124'’09'00"  W.; 
46“12'00"  N.,  124‘’08'42"  W.;  46°11'48''  N., 
124'‘09W'  W.;  46n2'00"  N.,  124‘>09'18"  W. 

(ii)  Size:  0.08  square  nautical  mile. 

(iii)  Depth:  Ranges  from  38-42  meters. 

(iv)  Primary  use:  Dredged  material.' 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Columbia  River  entrance  channel  and 
adjacent  areas. 

(10)  Grays  Harbor  Eight  Mile  Site. 

(i)  Location:  Circle  with  a  0.40  mile 

radius  around  a  central  coordinate  at 
46°57'  N.,  124°20.06'  W. 

(11)  Size:  0.5  square  nautical  miles. 

(iii)  Depth:  42-49  meters. 


(iv)  Primary'  use:  Dredged  material. 

(v)  Period  of  Use:  One  time  use  over 
multiple  years.  Designation  of  the  site  is 
anticipated  within  five  years  following 
completion  of  disposal  and  monitoring 
activities. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  fi-om  initial 
construction  of  the  Grays  Harbor 
navigation  project.  Post-disposal 
monitoring  will  determine  the  need  and 
extent  of  closure  requirements. 

(11)  Grays  Harbor  Southwest 
Navigation  Site. 

(i)  Location:  46°52.94’  N.,  124*13.81' W; 
46*52.17'  N..  124*12.96'  W.;  46*51.15'  N., 
124*14.19'  VV.;  46*51.92'  N.,  124*14.95'  W. 

(ii)  Size:  1.25  square  nautical  miles. 

(iii)  Depth:  30-37  meters  (average). 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  determined 
to  be  suitable  for  unconfined  disposal 
from  Grays  Harbor  estuary  and  adjacent 
areas.  Additional  discharge  restrictions 
will  be  contained  in  the  EP A/Corps 
management  plan  for  the  site. 

(12)  Nome,  AK — East  Site. 

(i)  Locof/on:64*29'54"N.,  165*24'41"W.: 
64*29'45"N.,  165*23'27"W.:  64*28'57"N., 
165*23'29"W.;  64*29'07"N.,  165*24'25". 

(ii)  Size:  0.37  square  nautical  mile. 

'  (iii)  Depth:  Ranges  fi-om  1  to  12 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Nome, 
Alaska,  and  adjacent  areas.  Use  will  be 
coordinated  with  the  City  of  Nome  prior 
to  dredging. 

(13)  Nome,  AK — West  Site. 

(i)  Location:  64*30'04"N.,  165*25'52"W.: 
64*29'18"N.,  165*26'04"W.;  64*29'13"N., 
165*25'22"W.:  64*29'54"N.,  165*24'45"W. 

(ii)  Size:  0.30  nautical  miles. 

(iii)  Depth:  Ranges  from  1  to  11 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Nome, 
Alaska,  and  adjacent  areas.  Use  will  be 
coordinated  with  the  City  of  Nome  prior 
to  dredging.  Preference  will  be  given  to 
placing  any  material  in  the  inner  third 
of  the  site  to  supplement  littoral  drift,  as 
needed. 

(o)  Region  X  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 

(2)  [Reserved] 

[FR  Doc.  94-28843  Filed  11-28-94;  8:45  am) 
BILUNO  CODE  65e0-60-f> 
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Part  VI 

Department  of 
Education 

34  CFR  Part  600,  et  al.; 

Institutional  Eligibility;  Student  Assistance 
General  Provisions;  Federal  Family 
Education  Loan  Programs;  Final  Rule  ' 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  600, 668,  and  682 

RIN  1840-nAB87, 1840-AB85  and  1840-AB80 

Institutional  Eligibility;  Student 
Assistance  General  Provisions; 

Federal  Family  Education  Loan 
Programs 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Institutional  Eligibility  regulations,  the 
Student  Assistance  General  Provisions 
regulations,  and  the  Federal  Family 
Education  Loan  (FFEL)  Program 
regulations  to  further  implement 
changes  in  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  and  to 
improve  the  monitoring  and 
accountability  of  institutions  and  third- 
party  servicers  participating  in  the 
student  financial  assistance  programs 
authorized  by  Title  IV  of  the  HEA  (Title 
IV,  HEA  programs).. These  regulations 
seek  to  improve  the  efficiency  of  Federal 
student  aid  programs  and,  by  so  doing, 
to  improve  their  capacity  to  enhance 
opportunities  for  postsecondary 
education. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1, 1995,  with  the 
exception  of  §  668.9(b),  which  is 
effective  as  of  July  1, 1994.  However, 
affected  parties  do  not  have  to  comply 
with  the  information  collection 
requirements  in  §§668.3, 668.8,  668.15, 
668.16,  668.22,  and  668.23  until  the 
Department  of  Education  publishes  in 
the  Federal  Register  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  to  these 
information  collection  requirements. 
Publication  of  the  control  numbers 
notifies  the  public  that  OMB  has 
approved  these  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Macias  or  Greg  Allen,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Regional 
Office  Building  3,  Room  4318), 
Washington,  D.C.  20202-5343. 
Telephone  (202)  708-7888.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  On  April 
29. 1994  the  Secretary  published 
interim  final  regulations  (denominated 
final  regulations)  amending  the  Student 
Assistance  General  Provisions 


regulations  and  the  regulations  for  the 
Federal  Feunily  Education  Loan 
Programs  and  the  Federal  Pell  Grant 
Program  (59  FR  22348).  These 
regulations  became  effective  on  July  1. 
1994.  At  the  time  these  final  regulations 
were  published,  the  Secretary  requested 
additional  public  comment  on  whether 
further  changes  in  the  regulations  were 
warranted.  A  notice  correcting  the 
regulations  and  extending  the  comment 
period  until  July  28, 1994  was 
published  on  July  7, 1994  (59  FR 
34964). 

Based  on  the  comments  received,  the 
Secretary  is  making  further  changes  in 
the  regulations.  These  changes  will  take 
effect  July  1, 1995.  The  Secretary  also 
received  comments  on  other  provisions 
of  the  regulations  and  may  make  further 
changes  in  the  regulations  based  on 
these  comments.  However,  if  the 
Secretary  determines  that  additional 
changes  are  necessary-,  these  future 
changes  would  not  b^ome  effective 
before  July  1, 1996. 

The  Higher  Education  Amendments 
of  1992,  Pub.  L.  102-325,  (the 
Amendments  of  1992)  and  the  Higher 
Education  Technical  Amendments  of 
1993,  Pub.  L.  103-208  (the  Technical 
Amendments  of  1993)  amended  the 
HEA  in  several  areas  relating  to  the 
participation  of  institutions  in  the  Title 
IV,  HEA  programs.  Further,  the 
Amendments  of  1992  amended  the  HEA 
to  expand  the  Secretary’s  authority  to 
regulate  the  activities  of  those 
individuals  and  organizations  now 
called  third-party  servicers.  The  Student 
Assistance  General  Provisions 
regulations  contain  requirements  that 
are  common  to  educational  institutions 
that  participate  in  the  Title  IV,  HEA 
programs. 

The  April  29, 1994  final  regulations 
included  a  discussion  of  the  major 
issues  which  will  not  be  repeated  here. 
The  following  list  summarizes  those 
issues  and  identifies  the  pages  of  the 
preamble  to  the  April  29, 1994  final 
regulations  on  which  a  discussion  of 
those  issues  can  be  found: 

The  Secretary  clarified  the  terms  used 
in  the  statutory  definition  of  academic 
year  (pages  22351  and  22361-22363); 

The  Secretciry  added  a  definition  of 
third-party  servfcer  as  applicable  to 
those  individuals  or  organizations  that 
contract  with  an  institution  to 
administer  any  aspect  of  the 
institution’s  participation  in  the  Title 
IV.  HEA  programs  (pages  22364-22365); 

The  Secretary  amended  the  definition 
of  an  eligible  program  to  implement 
statutory  requirements,  including 
requirements  for  “short-term”  programs 
(at  least  300  but  less  than  600  clock 
hours)  that  would  be  eligible  for  the 


FFEL  programs  only.  The  Secretary 
included  methodologies  for  the 
measurement  of  completion  and 
placement  rates  for  short-term  programs, 
as  required  by  the  statute.  Also  in 
accordance  with  the  statute,  the 
Secretary  added  further  provisions  to 
evaluate  the  quality  of  short-term 
programs.  The  Secretary  also  amended 
the  provisions  for  English  as  a  second 
language  programs  (pages  22351-22352 
and  22365-22368); 

The  Secretary  added  two  new  sections 
to  codify  procedures  with  regard  to 
applications  to  participate  initially  or  to 
continue  to  participate  in  a  Title  IV, 

HEA  program  and  procedures  by  which 
the  Secretary  certifies  that  an  institution 
meets  the  standards  in  subpart  B  of 
these  regulations  and  accordingly  may 
participate  in  a  Title  IV,  HEA  program. 
The  Secretary  added  procedures  to 
codify  new  statutory  provisions 
governing  provisional  certification 
procedures  for  participation  in  a  Title 
IV.  HEA  program  (pages  22352-22353 
and  22368-22374); 

The  Secretary  amended  the 
regulations  governing  program 
participation  agreements  to  include 
numerous  new  provisions  added  by  the 
Amendments  of  1992  and  provisions 
previously  prescribed  by  the  HEA  but 
not  specifically  spelled  out  in  the 
regulations.  The  Secretary  also  added 
provisions  to  amend  the  regulations 
governing  program  participation 
agreements  (pages  22353  and  22374- 
22377); 

The  Secretary  made  significant 
changes  to  the  section  governing  the 
evaluation  of  an  institution’s  financial 
responsibility.  The  Secretary 
strengthened  the  factors  used  to 
evaluate  an  institution’s  financial 
responsibility  to  reflect  statutory 
changes  (pages  22353-22354  and 
22378-22383); 

The  Secretary  strengthened  and 
expanded  the  standards  of 
administrative  capability  for 
participating  institutions,  addressing 
areas  previously  not  regulated  or  for 
which  there  were  only  guidelines  (pages 
22354  and  22383-22391); 

The  Secretary  amended  the  provisions 
governing  default  reduction  measures  to 
reflect  statutory  changes  made  by  the 
Amendments  of  1992  and  current 
departmental  practices  (pages  22355 
and  22391-22394); 

The  Secretary  clarified  the  terms  used 
in  the  statutory  definition  of  a  fair  and 
equitable  refund  policy  (pages  22355- 
22359  and  22394-22401); 

The  Secretary  im.plemented  the 
statutory  requirement  that  institutions 
have  annual  compliance  audits  (pages 
22359  and  22401-22403); 
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The  Secretary  expanded  the  factors  of 
financial  responsibility  of  an  institution 
to  take  into  consideration  substantial 
control  over  both  institutions  and  third- 
party  servicers  (page  22381); 

The  Secretary  implemented  annual 
audit  requirements  for  third-p>arty 
servicers  as  necessary  to  implement 
statutory  provisions  imder  the 
Amendments  of  1992  fpages  22401- 
22403); 

The  Secretary  amended  the 
regulations  to  require  a  third-party 
servicer  to  notify  any  institution  under 
whose  contract  the  third-party  servicer 
is  assessed  a  liability  and  any  institution 
that  receives  the  same  services  for 
which  a  liability  was  assessed,  of  the 
assessment  of  the  liability  against  the 
servicer  (piage  22408); 

The  Secretary  created  a  new  section  to 
codify  contract  requirements  between 
institutions  and  third-party  servicers.  As 
one  of  the  conditions  in  the  contract,  a 
third-party  servicer  is  required  to 
assume  joint  and  several  liability  with 
an  institution  that  the  servicer  contracts 
with  for  any  violation  by  the  servicer  of 
any  Title  IV,  HEA  program  requirement 
(pages  22405-22407); 

The  Secretary  amended  the 
regulations  to  apply  against  a  third- 
party  servicer  the  sanctions  under 
subpart  G  of  the  Student  Assistance 
General  Provisions  for  any  violation  of 
a  Title  IV,  HEA  program  requirement 
(page  22408); 

The  Secretary  amended  the 
regulations  to  apply  fiduciary  standards 
to  third-party  servicers  so  that  a  third- 
party  servicer  is  required  to  act  at  all 
times  with  the  competency  necessary  to 
qualify  as  a  fiduciary  (pages  22408- 
22409); 

The  Secretary  amended  the 
regulations  to  require  a  third-party 
servicer  that  contracts  with  a  lender  or 
guaranty  agency  to  assume  joint  and 
several  liability  for  any  violation  of  any 
FEEL  program  requirement  or 
applicable  statutory  requirement. 
Collection  of  liabilities  from  the 
violation  would  be  collected  first  fiom 
the  lender  or  guaranty  agency  (page 
22415): 


The  Secretary  added  a  new  section  to 
codify  Federal  requirements  for  third- 
party  servicers  that  contract  with 
lenders  or  guaranty  agencies.  A  third- 
party  servicer  is  required  to  meet  certain 
standards  of  financial  responsibility  and 
administrative  capability  to  be 
considered  eligible  to  contract  with  a 
lender  or  guaranty  agency.  In  addition, 
this  section  implements  statutory 
authority  to  require  that  a  third-party 
servicer  must  have  performed  an  annual 
audit  of  the  servicer’s  administration  of 
a  lender’s  or  guaranty'  agency’s 


participation  in  the  FFEL  programs 
(pages  22415-22416):  and 

The  Secretary  amended  the  Federal 
Pell  Grant  Program  regulations  to 
implement  section  487(c)(7)  of  the  HEA 
that  provides  that  an  institution  may 
offset  the  amount  of  Title  fV,  HEA 
program  disbursements  against 
liabihties  or  may  receive  reimbursement 
from  the  £)epartment  for  those  amounts 
if,  in  the  course  of  any  audit  conducted 
after  December  31. 1988,  the 
Department  discovers  or  is  informed  of 
any  Title  IV,  HEA  program  assistance 
(specifically.  Federal  Pell  Grant  Program 
funds)  that  an  institution  has  provided  . 
to  its  students  in  accordance  with 
program  requirements,  but  the 
institution  has  not  previously  received 
credit  or  reimbursement  for  these 
disbursements  (pages  22416-22417). 

Substantive  Changes  to  the  Final 
Regulations 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

Subpart  A — General 

Section  668.2  General  Definitions 
Academic  Year 

In  the  April  29, 1994  final  regulations, 
the  Secretary  addressed  an  abuse  of  the 
definition  of  an  academic  year  whereby 
an  institution  that  has  programs  that  are 
measured  in  credit  hours  without  terms 
could  claim  that  it  meets  the 
requirements  for  the  minimum  amount 
of  work  to  be  performed  by  a  full-time 
student  over  an  academic  yearhy  giving 
a  full-time  student  a  minimal  amount  of 
instruction  over  a  30-week  (or  more) 
period,  which  the  institution  claims  to 
be  equivalent  to  24  semester  or  36 
quarter  hours.  A  modification  was  made 
to  require  that,  for  educational  programs 
using  credit  hours,  but  not  using  a 
semester,  trimester,  or  quarter  system,  a 
week  of  instructional  time  is  any  week 
in  which  at  least  five  days  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs,  as 
opposed  to  one  day  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  for  all 
other  programs.  In  response  to  public 
comment,  the  Secretary  has  amended 
the  definition  of  an  academic  year  to 
require  that,  for  educational  programs 
using  credit  hours,  but  not  using  a 
semester,  trimester,  or  qj^arter  system,  a 
week  of  instructional  time  is  any  week 
in  which  at  least  12  hours  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs.  A 
corresponding  change  has  been  made  to 
the  definition  of  an  eligible  program  in 
§  668.8(b)(3)(ii).  Third-party  Servicer. 


In  response  to  public  comment,  the 
definition  of  third-party  servicer  has 
been  amended  to  specifically  exclude 
the  function  of  providing  computer 
services  or  software.  This  change  merely 
codifies  the  Secretary’s  determination  in 
the  preamble  to  the  April  29, 1994  final 
regulations,  that  the  function  of 
providing  computer  services  or  software 
is  simply  a  technological  means  to  assist 
in  carrying  out  certain  administrative 
functions  that  are  already  included  in 
the  definition  third-party  servicer  under 
this  part. 

In  response  to  public  comment,  the 
definition  of  third-party  servicer  has 
been  modified  to  expressly  exclude 
employees  of  an  institution.  For 
purposes  of  determining  which 
individuals  are  emplo3^ee8  of  an 
institution,  with  resi>ect  to 
administering  any  aspect  of  an 
institution’s  participation  in  the  Title 
IV,  HEA  programs,  the  regulations  now 
specify  that  an  employee  is  an 
individual  that  works  on  a  full-time, 
part-time,  or  temporary  basis  at  the 
institution;  performs  all  required  duties 
that  are  relevant  to  the  adndnistration  of 
the  institution’s  participation  in  the 
Title  IV,  HEA  programs  on  site  at  the 
institution  under  the  supervision  of  the 
institution;  is  paid  as  an  individual 
directly  by  the  institution;  is  not 
employed  by  or  associated  with  a  third- 
party  servicer;  and  is  not  a  third-party 
servicer  for  any  other  institution. 

Section  668.3  Reductions  in  the  Length 
of  an  Academic  Year. 

In  the  April  29, 1994  final  regulations, 
the  Secretary  promulgated  regulations  to 
implement  Ae  technical  amendment 
that  provided  that  the  Secretary  may 
reduce,  for  good  cause  on  a  case-by-case 
basis,  the  required  minimum  of  30 
weeks  of  in^ructional  time  to  not  less 
than  26  weeks  of  instructional  time  in 
the  case  of  an  institution  of  higher 
education  that  provides  a  2-year  or  4- 
year  program  of  instruction  for  which  it 
awards  an  associate  or  baccalaureate 
degree.  In  response  to  public  comment 
the  Secretary  has  amended  §  668.3(c)  to 
clarify  that  an  institution  may  apply  for 
a  longterm  reduction  in  the  length  of  an 
academic  year  if  it  wishes  to  continue 
operating  with  a  reduced  academic  year 
on  a  longterm  basis.  An  institution’s 
other  option  would  be  to  ask  for  a 
temporary  reduction  in  the  length  of  an 
academic  year  while  the  institution 
changes  to  at  least  a  30  week  academic 
year.  The  Secretary  notes  that 
§  668.3(c)(2)  requires  an  institution  that 
is  granted  a  longterm  reduction  in  the 
length  of  an  academic  year  to  reapply  to 
the  Secretary  in  order  to  continue  the 
reduction  whenever  the  institution  is 
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required  to  apply  to  continue  to 
participate  in  a  Title  IV,  HEA  program. 

The  April  29, 1994  final  regulations 
require  that  an  institution  applying  for 
a  transitional  or  longterm  reduction  in 
the  length  of  an  academic  year  must 
demonstrate  that  the  institution  has 
awarded,  disbursed,  and  delivered  Title 
IV,  HEA  program  funds  in  accordance 
vdth  the  academic  year  requirements  in 
section  481(d)  of  the  HEA  since  July  23, 
1992,  as  the  requirements  became 
applicable  to  the  various  Title  IV,  HEA 
programs.  In  response  to  public 
comment,  the  Secretary  has  added 
§  668.3(d)  to  specify  that  an  institution 
may  demonstrate  compliance  with  this 
requirement  by  making  arrangements 
that  are  satisfactory  to  the  Secretary  to 
repay  any  overawards  that  resulted  from 
the  improper  awarding,  disbursing,  or 
delivering  of  Title  IV,  HEA  program 
funds. 

Section  668.8  Eligible  Program 
English  as  a  Second  Language  (ESL) 

In  response  to  public  comment,  the 
Secretary  has  removed  §  668.8(i)(2)  that 
required  an  institution  to  assess  each 
student  at  the  end  of  an  ESL  program  to 
substantiate  that  the  student  has 
attained  adequate  prohciency  in  written 
and  spoken  English  to  use  already 
existing  knowledge,  training,  or  skills. 

Undergraduate  Educational  Program  in 
Credit  Hours. 

In  response  to  public  comment,  the 
clock-hour/credit-hour  conversion 
regulations  have  been  amended  to 
reinstate  the  exemption  from  the  clock- 
hour/credit-hour  conversion  formula  for 
programs  of  at  least  two  academic  years 
in  length  that  lead  to  an  equivalent 
degree,  as  determined  by  the  Secretary. 

A  similar  change  has  been  made  for 
programs  offered  by  an  institution  that 
are  fully  creditable  toward  that 
institution’s  equivalent  degree,  as 
determined  by  the  Secretary. 

Section  668.9  Relationship  Between 
Clock  Hours  and  Semester.  Trimester,  or 
Quarter  Hours  in  Calculating  Title  IV, 
HEA  Program  Assistance 

On  October  20, 1994,  Pub.  L.  103-382 
was  signed  by  the  President  of  the 
United  States.  Pub.  L.  103-382  amends 
the  HEA  to  specify  that  public  or  private 
nonprofit  hospital-based  diploma 
♦schools  of  nursing  are  exempt  from  any 
regulations  promulgated  by  the 
Department  concerning  the  relationship 
between  clock  hours  and  semester, 
trimester,  or  quarter  hours  in  calculating 
student  grant,  loan,  or  work  assistance 
under  Title  IV  of  the  HEA.  Accordingly, 
this  section  is  amended  to  provide  for 


that  exemption.  This  provision  took 
effect  on  July  1, 1994. 

Subpart  B — Standards  for  Participation 
in  the  Title  IV,  HEA  Programs 

Section  668.12  Application  Procedures 

In  response  to  public  comment,  the 
Secretary  has  revised  §  668.12(b)  to  no 
longer  automatically  require  an 
institution  to  apply  to  the  Secretary  for 
a  certification  that  the  institution 
continues  to  meet  the  standards  for 
participation  in  the  Title  IV,  HEA 
programs  if  the  institution  adds  an 
additional  location  that  offers  100 
percent  of  a  program.  The  regulations 
have  been  revised  to  require  that  if  an 
institution  adds  an  additional  location 
that  offers  100  percent  of  a  program,  the 
institution  is  required  to  notify  the 
Secretary  in  accordance  with  34  CFR 
600.30.  If  the  Secretary  determines  that 
the  addition  of  the  location  may  impair 
an  institution’s  administrative  capacity 
or  financial  strength,  the  Secretary  may 
require  the  institution  to  apply  to  the 
Secretary  for  a  certification  that  the 
institution  continues  to  meet  the 
standards  for  participation  in  the  Title 
IV,  HEA  programs. 

Section  668.15  Factors  of  Financial 
Responsibility 

In  response  to  public  comment,  the 
Secretary  has  revised  the  cash  reserve 
requirement  to  provide  that  an 
institution  will  be  deemed  to  have 
sufficient  cash  reserves  to  make  refunds 
if  the  institution  demonstrates  that  it 
meets  the  factors  of  financial 
responsibility  in  §668.15  and 
demonstrates  that  it  has  paid  refunds  in 
a  timely  manner  over  a  two-year  period. 
If  the  institution  does  not  demonstrate 
financial  responsibility,  the  institution 
will  have  to  post  a  letter  of  credit  in 
accordance  with  existing  regulations.  If 
the  institution  did  not  demonstrate 
timely  payment  of  refunds,  the 
institution  will  have  to  post  a  letter  of 
credit  equal  to  25  percent  of  the  Title  IV 
refunds  it  was  required  to  make  over  the 
past  year. 

Based  upon  the  change  in 
requirements  for  the  cash  reserve  related 
to  refund  payments  set  out  in  668.15, 
the  Secretary  has  amended 
§§668.15(b)(7)(i)(A)  and  (8)(i)(B)  to 
remove  the  reference  to  the  cash  reserve 
fund  in  the  delineation  of  items  that 
would  be  included  in  the  list  of 
institutional  assets  for  the  acid  test 
analysis. 

The  Secretary  has  also  amended  the 
language  in  668.15(b)(7)(i)(B)  to  clarify 
that  the  determination  of  an  institution’s 
financial  responsibility  depends,  in 
part,  upon  an  analysis  of  the  relative 


size  of  an  institution’s  net  operating 
losses  over  the  prior  two  year  period. 

This  clarification  is  being  made  to 
reflect  the  discussion  on  59  FR  22382  of 
the  April  29  final  regulations,  w'here  the 
Secretary  explained  that  an  analysis  of 
an  institution’s  operating  losses  was 
made  to  determine  if  the  losses  in  either 
or  both  of  the  institution’s  tw'O  most 
recently  completed  fiscal  years  in  sum 
total  more  than  ten  percent  of  the 
institution’s  total  net  worth  at  the 
beginning  of  the  first  year  in  the  two 
year  period. 

The  Secretary  has  amended 
§  668.16(d)  to  delineate  items  that  the 
Secretary  will  consider  in  determining 
whether  a  State  tuition  recovery  fund  is 
an  acceptable  substitute  for  the  federal 
cash  reserve  requirement. 

Section  668.16  Standards  of 
Administrative  Capability 

In  response  to  public  comment,  the 
Secretary  has  modified  the  provisions 
governing  satisfactory  academic 
progress  in  §  668.16(e)  to  provide 
clarification. 

In  response  to  public  comment,  the 
Secretary  has  revised  §668,16(1)  that 
required  that,  to  be  administratively 
capable,  an  institution  was  required  to 
meet  the  33  percent  withdrawal  rate 
specified  in  the  regulations.  This 
provision  is  now  applicable  only  to 
institutions  that  seek  to  participate  in  a 
Title  IV,  HEA  program  for  the  first  time 
(“new”  schools).  The  Secretary  has  also 
changed  the  withdrawal  date  provision 
to  require  institutions  to  report  their 
withdrawal  rates  for  an  award  year  time 
period,  rather  than  an  academic  year 
time  period. 

Section  668.22  Institutional  Refunds 
and  Repayments 

Section  668.22(a)(1)  has  been 
amended  to  clarify  that  the  requirement 
that  an  institution  have  a  fair  and 
equitable  refund  policy  under  which  the 
institution  makes  a  refund  of  certain 
charges  to  a  student  who  received  Title 
IV,  HEA  program  assistance,  includes 
any  student  whose  parent  received  a 
Federal  Direct  PLUS  loan  on  behalf  of 
the  student.  In  addition,  §668.22(i)  has 
been  amended  to  clarify  that  “financial 
aid”  includes  Federal  Direct  PLUS  loans 
received  on  the  student’s  behalf. 

In  response  to  public  comment, 
changes  have  been  made  to  remove 
language  that  would  have  required  an 
institution  to  treat  a  student  on  a  leave 
of  absence  as  a  withdrawal  for  purposes 
of  this  section.  Language  has  been 
removed  from  §§  668.22(a)(l)(ii), 
(e)(l)(i),  and  (g)(2)(iv)  of  the  April  29, 
1994  final  regulations  to  reflect  this 
change.  Section  668.22(j)(l)(ii)  has  been 
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amended  to  define  the  withdrawal  date 
for  a  student  who  does  not  return  to  the 
institution  at  the  expiration  of  an 
approved  leave  of  absence  or  takes  a 
leave  of  absence  that  is  not  approved,  as 
the  student’s  last  recorded  date  of  class 
attendance  as  documented  by  the 
institution.  Section  668.22(j)(2)  has  been 
added  to  specify  that  a  leave  of  absence 
is  approved  for  purposes  of  this  section 
if  no  other  leave  of  absence  has  been 
granted  within  a  twelve-month  period, 
the  leave  of  absence  does  not  exceed  60 
days,  the  student  makes  a  written 
request  to  be  granted  the  leave  of 
absence,  and  the  leave  of  absence  does 
not  involve  additional  charges  by  the 
institution  to  the  student.  Section 
668.22{j)(4)(iii)(A)  has  been  junended  to 
require  that  an  institution  pay  a  refund 
that  is  due  to  a  student  who  does  not 
return  to  the  institution  at  the  expiration 
of  an  approved  leave  of  absence,  within 
30  days  of  the  date  of  expiration  of  the 
leave  of  absence.  Section 
668.22(j)(4)(iii)(B)  has  been  added  to 
require  that  an  institution  pay  a  refund 
that  is  due  to  a  student  who  is  taking  an 
unapproved  leave  of  absence,  within  30 
days  after  the  student’s  last  recorded 
date  of  class  attendance  as  documented 
by  the  institution. 

In  response  to  public  comment, 

§  668.22(b){l)(iv){A)  has  been  amended 
to  reflect  that  the  Secretary  has  removed 
Appendix  A  to  this  part.  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions,  and  replaced 
it  with  the  Federal  refund  calculation 
described  in  new  §  668.22(d). 

Sections  668.22(c)(2)(ii)  and 
668.22(g)(2)(ii)(B)  permit  an  institution 
to  exclude  allowable  late  disbursements 
of  loans  made  under  the  Federal  Direct 
Student  Loan  Program  from  a  student’s 
scheduled  cash  payment.  These  sections 
have  been  amended  to  clarify  that  late 
disbursements  of  loans  made  under  the 
Federal  Direct  Student  Loan  Program 
must  bo  made  in  accordance  with  34 
CFR  685.303(d)  of  the  Federal  Direct 
Student  Loan  Program  regulations. 

In  response  to  public  comment, 

§  668.22(e)(i)  has  been  amended  to 
define  the  minimum  “period  of 
enrollment  for  which  the  student  has 
been  charged’’  as  the  semester, 
trimester,  quarter,  or  other  academic 
term  in  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  or  clock  hours  and  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms.  Section  668.22(e)(ii) 
has  been  amended  to  define  the 
minimum  “period  of  enrollment  for 
which  the  student  has  been  charged”  in 
the  case  of  an  educational  program  that 
is  measured  in  credit  hours  or  clock 
hours  and  does  not  use  terms  and  is 


longer  than  or  equal  to  the  academic 
year  in  length,  as  the  greater  of  the 
payment  period  or  one-half  of  the 
academic  year.  Section  668.22(e)(ii)  is 
also  amended  to  define  the  minimum 
“period  of  enrollment  for  which  the 
student  has  been  charged”  in  the  case  of 
an  educational  program  that  is 
measured  in  credit  hours  or  clock  hours 
and  does  not  use  terms  and  is  shorter 
than  the  academic  year  in  length,  as  the 
length  of  the  educational  program. 

Section  668.22(f)(l)(ii),  (f)(2)(i), 
(g)(3)(ii).  (h)(1),  (h)(2)(ii)  and  (h)(2)(v) 
have  been  amended  to  clarify  that,  for 
purposes  of  this  section  an  institution  is 
not  required  to  determine  whether  a 
student  has  received  an  overpayment 
and,  therefore,  is  not  required  to  return 
any  amount  of  a  repayment,  for 
noninstitutional  costs  for  Federal  Direct 
Stafford,  or  Federal  Direct  PLUS 
program  funds.  This  is  consistent  with 
requirements  for  Federal  Work  Study 
(FWS),  Federal  Stafford  loan.  Federal 
PLUS,  and  Federal  SLS  program  funds. 

In  response  to  public  comment, 

§  668.22(g)(3)(iii)(B)  has  been  added  to 
provide  that  an  institution  does  not 
have  to  pay  a  refund  if  the  institution 
demonstrates  that  the  amount  of  a 
refund  would  be  $25  or  less,  provided 
that  the  institution  has  obtained  written 
authorization  from  the  student  in  the 
enrollment  agreement  to  retain  any 
amount  of  the  refund  that  would  be 
allocated  to  the  Title  IV,  HEA  loan 
programs. 

Consistent  with  the  allocation  order 
for  the  return  of  imsubsidized  and 
subsidized  Federal  Stafford  loans, 

§  668.22(h)(l)(v)  has  been  added  and 
§  668.22(h)(l)(vi)  has  been  amended  to 
clarify  that  an  institution  must  allocate 
a  refund  to  eliminate  outstanding 
balances  on  unsubsidized  Federal  Direct 
Stafford  loans  received  by  the  student 
before  allocating  any  portion  of  the 
refund  to  eliminate  outstanding 
balances  on  subsidized  Federal  Direct 
Stafford  loans  received  by  the  student. 

Section  668.22(j)(3)  has  been 
amended  to  clarify  that  this  paragraph 
specifies  the  timely  determination  of 
withdrawal  for  students  who  drop  out  of 
an  institution.  It  is  unnecessary  to 
specify  the  timely  determination  of  a 
student’s  withdrawal  in  the  case  of 
students  who  officially  withdraw,  are 
expelled,  or  take  an  unapproved  leave  of 
absence,  because  the  institution  has 
either  been  informed  of  the  withdrawal, 
or  has  taken  action  to  withdraw  the 
student.  Further,  the  Secretary  would 
expect  an  institution  to  be  aware  that  a 
student  has  failed  to  return  from  an 
approved  leave  of  absence  on  the  day 
that  the  student  is  scheduled  to  return 
to  the  institution. 


In  order  to  provide  further  guidance 
on  the  refund  process,  the  Secretary  has 
included  flow  charts  that  demonstrate 
the  basic  procedures  for  determining 
which  refimd  policy  to  use  and  general 
guidance  on  how  to  calculate  refunds. 
These  flow  charts  are  located  in  a  new 
Appendix  A  to  this  part  (Flow  Charts  for 
Procedures  for  Calculating  Refunds 
Under  §668.22). 

Section  668.23  Audits,  Records,  and 
Examinations 

References  to  a  foreign  institution 
have  been  removed  from  this  section  to 
clarify  that  an  institution,  as  that  term 
is  used  throughout  the  regulations, 
includes  a  foreign  institution,  as  defined 
in  34  CFR  600.52,  unless  otherwise 
specified. 

In  response  to  public  comment, 

§  668.23(c)(l)(i)  and  (iii)  have  been 
amended  to  specify  that  a  third-party 
servicer’s  annual  compliance  audit  must 
meet  the  compliance  audit  standards  for 
institutions.  This  change  reflects  the 
Secretary’s  determination  that  a  third- 
party  servicer,  as  an  agent  of  an 
institution,  must  be  examined  with  the 
same  standards  that  are  applied  to 
institutions. 

The  Secretary  is  making  a  technical 
change  to  §668.23(c)(l)(iv)  and  (d)  to 
specify  that  the  U.S.  General 
Accounting  Office’s  publication 
concerning  general  standards  and 
st^dards  for  compliance  audits  is  now 
published  under  the  title:  Government 
Auditing  Standards. 

In  response  to  public  conunent,  a 
foreign  institution’s  first  audit  report  is 
only  required  to  cover  the  two  most 
recently  concluded  award  years  in 
which  the  foreign  institution 
participated  in  the  Title  IV,  HEA 
programs,  unless  otherwise  specified  by 
the  Secretary.  If  a  foreign  institution  has 
been  participating  in  the  Title  IV,  HEA 
programs  for  less  than  two  award  years, 
the  foreign  institution’s  first  audit  report 
must  cover  the  entire  period  of  time 
since  the  foreign  institution  began  to 
participate  in  the  Title  IV,  HEA 
programs.  This  change  to  the  final 
regulations  that  were  published  on 
April  29. 1994,  reduces  the  biuden  that 
is  placed  upon  a  foreign  institution  that 
has  been  participating  in  the  Title  IV, 
HEA  programs  for  a  long  time.  A  new 
§  668.23(c)(2)(i)(B)  incorp>orates  this 
change. 

In  response  to  public  comment, 

§  668.23(c)(3)  has  been  revised  to 
require  that  an  institution’s  or  third- 
party  servicer’s  annual  compliance 
audit  must  be  based  upon  the  award 
year  and  submitted  to  the  Department  of 
Education  within  six  months  after  the 
end  of  the  institution’s  or  third-party 
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ser\'icer’s  fiscal  year  that  ends  on  or 
after  the  most  recently  concluded  award 
year  for  which  the  audit  is  performed. 

A  corresponding  change  has  also  been 
made  to  new  §  668.23(c)(2)(iKB)  and  to 
§668.23{c)(2)(ii). 

In  response  to  pubUc  comment, 

§  668.23(h)(l)(v),  which  required  an 
institution  to  document  a  Title  IV,  HEA 
program  recipient’s  placement  in  a  job, 
if  the  institution  had  a  placement 
service  and  the  student  used  that 
service,  has  been  removed.  In  addition, 

§  668.23(h)(2]  (i)  and  (ii),  which  require 
an  institution  to  establish  and  maintain 
records  regarding  the  admission 
requirements  and  educational 
qualifications  of  each  regular  student 
the  institution  admits  into  an  eligible 
program,  have  been  combined  under 
§  668.23(h)(2)  to  simplify  the 
regulations. 

Subpart  G — Fine,  Limitation. 
Suspension  and  Termination 
Proceedings 

Section  668.81  Scope  and  Special 
Definitions 

Under  the  State  Postsecondary 
Review  Program  (SPRP)  authorized 
under  Part  H-1  of  Title  IV  of  the  HEA, 
a  State  Postsecondary  Review  Entity 
(SPRE)  reviews  institutions  referred  to  a 
State  to  determine  if  the  referred 
institutions  meet  applicable  State 
standards.  If  a  SPRE  determines,  after 
affording  an  institution  the  opportunity 
to  contest  that  determination,  that  an 
institution  should  no  longer  participate 
in  the  Title  IV,  HEA  programs  because 
it  violates  state  standards,  it  notifies  the 
Secretary  of  that  determination.  Under 
34  CFR  667.26(b)(2)  of  SPRP 
regulations,  the  institution  is  not 
allowed  to  appeal  that  termination 
determination  to  the  Secretary. 

Upon  receipt  of  that  notice,  the 
Secretary  immediately  terminates  the 
institution’s  participation  in  the  Title 
IV,  HEA  programs.  Accordingly, 

§  668.81  is  amended  to  clarify  that 
Subpart  G  of  Part  668  does  not  apply  to 
terminations  under  the  SPRP. 

Subpart  H — Appeal  Procedures  for 
Audit  Determinations  and  Program 
Review  Determinations 

Section  668.116  Hearing 

The  Secretary  has  also  made  a 
typographical  correction  to 
668.1 16(e)(l)(vi)  to  reflect  that 
institutions  and  third  party  servicers 
have  up  to  30  days  following  the  filing 
of  a  request  for  review  of  an  audit 
determination  or  a  program  review 
determination  to  file  certain  other 
records  and  materials  to  be  considered 
in  conjunction  with  their  request.  The 


April  29, 1994  final  regulations 
contained  a  typographical  error  that 
defined  this  period  as  “3”  days  rather 
than  the  “30”  days  established  for  such 
documentary  submissions. 


Subpart  D — Guaranty  Agency  Programs 
Section  682.413  Remedial  Actions 

The  April  29, 1994  regulations 
applied  the  remedial  actions  of  this 
section  to  a  third-party  servicer  that 
contracts  with  a  lender  or  guaranty 
agency  to  administer  any  aspect  of  the 
lender’s  or  agency’s  FFEL  programs. 
However,  the  final  regulations  did  not 
specify  that  a  third-party  servicer  was 
entitled  to  an  opportunity  to  be  heard 
prior  to  the  assessment  of  any  remedial 
actions  that  the  Secretary  deems  are 
appropriate  to  the  alleged  violation. 
Accordingly.  §  682.413(e)(1)  is  amended 
to  provide  diird-party  servicers  that 
contract  with  lenders  or  guaranty 
agencies  with  an  opportunity  to  present 
evidence  or  other  information  as  to  why 
the  remedial  action  should  not  be  levied 
against  the  servicer.  This  change 
provides  due  process  protection  for 
third-party  servicers  that  contract  with 
lenders  or  guaranty  agencies. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  April  29, 1994  final 
regulations,  706  parties  submitted 
comments.  An  analysis  of  the  comments 
that  have  resulted  in  changes  to  the  final 
regulations  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parenthesis. 
Other  substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes  and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority  are  not  addressed  (unless  the 
Secretary  believes  it  is  necessary  to  do 
so.) 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

Subpart  A — General 

Section  668.2  General  definitions 

Academic  Year 

Comments:  Eighty-seven  commenters 
commented  on  the  Secretary’s  definition 
of  a  week  of  instructional  time  for 
purposes  of  the  definition  of  an 
academic  year  and  a  week  of  instruction 
for  purposes  of  the  definition  of  an 
eligible  program  in  §  668.8.  A  few 
commenters  asked  for  clarification  on 


the  implementation  of  the  five-day  rule. 
One  commenter  suggested  that  the 
Secretary  clarify  the  definition  of  a  week 
of  instruction,  because  a  strict  reading  of 
the  language  implies  that  an  institution 
would  not  be  able  to  count  as  a  week  of 
instruction  any  week  in  which  there 
was  not  a  full  five  days  of  instruction 
due  to  a  holiday,  teacher  workshop  day, 
etc.  Some  conunenters  were  concerned 
that  this  provision  would  require  their 
students  to  make-up  time  for  Federal 
holidays.  One  commenter  observed  that 
given  that  there  are  approximately  12 
Federal  holidays  per  year,  even  a  nine- 
month  program  which  meets  five  days 
per  week  would  not  be  deemed  to  have 
30  vveeks  of  instruction  imder  the 
current  definition  of  an  academic  year. 
One  commenter  expressed  concern  that 
its  institution  would  have  to  eliminate 
a  monthly  inservice,  during  which 
meetings,  tutoring  sessions,  and 
professional  lectures  are  conducted. 
Another  commenter  stated  that  the  State 
of  Maryland  would  not  permit  them  to 
reduce  the  number  of  hours  per  day  in 
order  to  add  a  fifth  day  of  class.  The 
institution  was  concerned  that  under 
this  provision,  its  students  who  attend 
their  weekend  program  would  be 
ineligible  for  Title  IV,  HEA  program 
assistance.  Another  commenter 
requested  that  the  Secretary  define  a  day 
of  instruction,  examination,  or 
preparation. 

Many  commenters  were  concerned 
that  requiring  students  to  attend  classes 
at  least  five  days  per  week  if  the 
students  are  attending  educational 
programs  measured  in  credit  hours 
without  semesters,  trimesters,  or 
quarters,  would  create  time  and 
economic  hardships.  The  commenters 
said  the  schedules  of  these  programs  are 
tailored  to  meet  the  needs  of  non- 
traditional  students  who  have  family 
and  work  obligations  which  require 
flexible  school  schedules.  Many 
commenters  believed  that  under  this 
provision,  students  would  encounter 
decreased  wages  and  increased  child 
care  costs  if  they  were  required  to  spend 
extra  days  in  class.  Some  commenters 
stated  that  this  rule  would  only 
contribute  to  student  absenteeism.  Other 
commenters  argued  that  this  provision 
would  work  as  a  disincentive  for  some 
students  to  attend  these  programs  and 
would  serve  as  an  agent  in  cutting  off 
equal  access  to  students  who  cannot 
attend  classes  five  days  a  week.  Some 
commenters  feared  that  this  rule  would 
have  a  substantially  negative  impact  on 
enrollment  at  their  institutions.  One 
commenter  stated  that  he  specifically 
chose  his  program  of  study  because  it 
allowed  flexibility  in  attending  classes 


PART  682— FEDERAL  FAMILY 
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and  retaining  his  job,  and  this  provision 
would  prohibit  him  and  many  other 
students  from  pursuing  their  education 
and  employment  opportunities.  Some 
commenters  maintained  that  students 
who  travel  to  institutions  for  intensified 
weekend  programs  would  be  severely 
impacted  by  this  provision,  as  they 
would  incur  greater  transportation  and 
lodging  costs.  Some  commenters  viewed 
the  provision  as  discriminatory,  as  it 
would  limit  educational  access  for  some 
students.  One  of  the  commenters 
observed  that  traditional  education  is 
not  effective  in  low-income,  single¬ 
parent  households.  A  few  commenters 
believed  that  the  Secretary  did  not  take 
into  accoimt  the  rationale  for  the  use  of 
non-standard  terms.  These  institutions 
offer  more  starts  with  less  students  so 
that  staff  can  better  assist  students  with 
placement  upon  completion  of  the 
program. 

Some  commenters  remarked  that 
while  the  current  definition  addresses 
the  required  minimum  of  days  per 
week,  it  disregards  the  num^r  of  hours 
per  day.  Many  commenters  felt  that  the 
Secretary  should  focus  on  tbe  amoimt  of 
daily  instructional  time  rather  than  the 
number  nf  days  per  week  spent  in  the 
classroom.  The  conunenters  questioned 
the  relationship  between  the  number  of 
days  a  student  attends  classes  and  the 
quality  of  a  program,  especially  if  the 
regulation  does  not  recognize  the  length 
of  time  a  student  spends  in  class  per 
day.  Chie  commenter  suggested  that  the 
Secretary  define  its  30-week  academic 
year  as  any  period  of  at  least  30 
chronological  weeks,  i.e.,  210  days,  in 
which  at  least  720  clock  hours  of 
instruction  is  scheduled  to  occur.  This 
methodology  translates  to  requiring 
scheduled  attendance  of  at  least  24 
hours  of  attendance  per  week  for  a  full¬ 
time  student  and  is  consistent  with  the 
Department’s  long-standing  definition  of 
full-time  status.  The  commenter  noted 
that  given  that  non-fixed  term 
institutions  frequently  have  weekly  or 
bi-weekly  starts  which  could  make  it 
difficult  for  auditors  to  determine 
exactly  where  vacations  and/or  other 
activities  not  related  to  class  preparation 
might  fell,  this  proposal  is  more  easily 
audited  since  the  program  reviewer  or 
auditor  would  simply  need  to  look  at 
the  program  curriculum  to  determine 
the  total  number  of  classroom  hours  of 
instruction  within  the  period.  The 
commenter  maintained  that  this 
proposed  change  is  consistent  with  the 
Department’s  historical  definition  of 
full-time  status,  is  easier  to  audit, 
satisfies  current  clock-hour/credit-hour 
conversion  requirements,  and  is  less 
administratively  bmrdensome  thim  the 


definition  in  the  final  rule.  One 
commenter  believed  the  effective  date 
and  the  timeframe  allowed  for 
institutions  to  comply  with  this 
regulation  was  too  stringent.  The 
commenter  felt  that  institutions  and 
students  should  be  given  sufficient  time 
to  rearrange  their  schedules  based  on 
the  changes  necessitated  by  this 
requirement. 

Discussion:  The  Secretary  would  like 
to  clarify  the  Department’s 
interpretation  of  the  five-day  rule  under 
the  regulations  in  effect  for  the  1994-95 
award  year  as  it  applies  to  programs 
which  measure  progress  in  credit  hoiirs 
but  do  not  use  standard  terms 
(semesters,  trimesters,  or  quarters).  A 
proprietary  institution  of  Ugher 
education  or  a  postsecondary  vocational 
institution  must,  to  be  eligible,  provide 
an  eligible  program,  as  defined  by 
§  668.8(d)  of  the  Student  Assistance 
General  {^visions  regulations.  Section 
668.8(d)  provides  for  three  types  of 
eligible  programs  for  these  institutions 
which  require  a  program  to  have  a 
specified  number  of  weeks  of 
instruction  (see  §  668.8(dl  (1),  (2),  and 
(3)).  In  addition,  each  participating 
institution  is  subject  to  a  defi^tion  of 
an  academic  year  in  which  a  full-time 
student  (with  respect  to  an 
undergraduate  course  of  study),  during 
a  minimum  of  30  weeks  of  instructional 
time,  must  complete  a  specified  amount 
of  work. 

For  purposes  of  these  definitions  of  an 
eligible  program  and  an  academic  year, 
for  all  ediicational  programs  measured 
in  credit  hours  without  standard  terms 
(semesters,  trimesters,  or  quarters),  a 
“week  of  instruction”  and  a  “week  of 
instructional  time”  must  include  at  least 
five  days  of  instruction,  examinations, 
or  preparation  for  examinations  within 
a  consecutive  seven-day  period,  as 
opposed  to  the  required  one  day  of 
instruction,  examinations,  or 
preparation  for  examinations  per  seven 
day  period  for  all  other  programs. 

The  five-day  rule  in  effect  requires  an 
institution  to  demonstrate  that  certain 
programs  and  academic  years  for  those 
programs  have  not  only  a  minimum 
number  of  weeks,  but  also  a  minimum 
number  of  days.  For  example,  in  order 
for  a  program  to  meet  the  eligible 
program  definition  that  requires  at  least 
600  clock  hours,  16  semester  or 
trimester  hours  or  24  quarter  hours  of 
instruction,  examinations,  or 
preparation  for  examinations  offered 
during  a  minimiun  of  15  weeks,  the 
program  must  meet  for  a  minimum  of  15 
weeks  over  which  a  minimum  of  75 
days  of  instruction,  examinations,  or 
preparation  for  examinations  occur  (five 
days  of  instruction,  examinations,  or 


preparation  for  examinations  for  15 
weeks). 

An  institution  that  wants  to  set  its 
program  to  be  only  15  weeks  long  would 
therefore  have  to  meet  an  average  of  five 
days  per  week  for  the  15  week  period 
in  order  for  the  program  to  be  eligible. 

An  institution  with  a  program  that 
meets  less  frequently  than  five  days  a 
week  would  have  to  meet  enough  weeks 
to  provide  75  days  of  instruction, 
examinations,  or  preparation  for 
examinations.  For  example,  a  program 
meeting  three  times  a  week  would  have 
to  be  25  weeks  long  in  order  to  be 
elmble  imder  this  provision. 

'This  same  approach  i3.used  to 
determine  an  institution’s  academic 
year.  An  institution  that  wants  to  set  its 
academic  year  to  be  only  30  weeks  long 
would  have  to  meet  an  average  of  five 
days  per  week  for  the  30  week  period. 

An  ii^tution  with  a  program  that  - 
meets  less  frequently  than  five  days  a 
week  would  have  to  meet  enough  weeks 
to  provide  150  days  of  instruction, 
examinati<ms,  or  preparation  for 
examinations  (30  weeks  x  five  days  per 
week)  in  order  to  have  a  program  offered 
over  a  full  academic  year.  For  example, 
a  program  that  meets  four  times  a  week 
would  have  a  full  academic  year  of 
approximately  38  weeks  (37  weeks  x 
four  days  per  week  (plus  an  additional 
2  days)  =  150  days  of  instruction, 
examinations,  or  preparation  for 
examinations).  An  institution  has  the 
option  of  pro  rating  Title  IV,  HEA 
program  aid  disbursements  if  it  chooses 
to  offer  an  eligible  program  over  a 
period  of  time  less  than  an  full 
academic  year. 

The  Sec^tary  believes  that  this 
interpretation  addresses  many  of  the 
concerns  of  the  commenters,  as  it  does 
not  require  an  institution  to  restructure 
a  program  to  schedule  five  days  of 
classes  per  week  or  a  student  to  be  in 
attendance  five  days  per  week.  This 
interpretation  allows  an  institution  to 
establish  a  class  schedule  that  meets  the 
needs  of  its  student  population,  while 
ensuring  that  the  student  is  provided 
with  a  sufficient  amount  of  education. 
The  Secretary  does  not  specify  what 
constitutes  a  day  of  instruction, 
examination,  or  preparation  for 
examination.  However,  the  Secretary 
would  expect  an  institution  to  be  able 
to  demonstrate  that  the  ammmt  of 
instruction,  examinations,  or 
preparation  for  examinations  offered  or 
required  is  reasonable  and  necessary  for 
completion  of  the  program. 

The  Secretary  agrees  with  the 
commenters  who  noted  that  it  would  be 
more  appropriate  for  the  current 
definitions  of  a  week  of  instructional 
time  and  a  week  of  instruction  to  take 
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into  account  the  hours  of  education 
offered  to  students  each  week,  rather 
than  the  days  of  education  offered  each 
week  In  particular,  the  Secretary  agrees 
with  the  commenter  who  suggested  that 
the  Secretary  define  an  academic  year  in 
a  manner  that  relates  to  the  amount  of 
work  that  a  full-time  student  is  expected 
to  perform  over  this  period.  To  this  end, 
the  Secretary  has  decided  to  modify  the 
definition  of  an  academic  year  and  an 
eligible  program  beginning  with  the 
1995-96  award  year  to  require  that,  for 
educational  programs  using  credit 
hours,  but  not  using  a  semester, 
trimester,  or  quarter  system,  a  week  of 
instructional  time  (and  a  week  of 
instruction)  is  any  week  in  which  at 
least  12  hours  of  regularly  scheduled 
instruction,  examinations,  or 
preparation  for  examinations  occurs. 

The  Secretary  believes  that  a  minimum 
number  of  hours,  as  opposed  to  a 
minimum  number  of  days  per  week, 
will  permit  even  greater  flexibility  to 
institutions  that  seek  to  provide 
education  to  nontraditional  students. 

The  Secretary  believes  that  12  hours  per 
week  is  a  reasonable  meeisure,  since  ^11- 
time  students  are  expected  to  CEury  a 
minimum  of  12  semester  or  quarter 
hours  per  academic  term  in  an 
educational  program  using  a  semester, 
trimester,  or  quarter  system.  Thus,  full¬ 
time  students  enrolled  in  such  programs 
are  generally  assumed  to  be  in  class 
attendance  at  least  12  hours  per  week, 
and  this  hourly  requirement  has  been 
adopted  to  replace  the  five  day  rule  to 
measure  program  eligibility.  This 
provision  is  to  be  implemented  in  the 
same  manner  as  the  five-day  rule 
provision.  For  example,  in  order  for  a 
program  to  meet  the  eligible  program 
definition  that  requires  at  least  600 
clock  hours,  16  semester  or  trimester 
hovus  or  24  quarter  hours  of  instruction, 
examinations,  or  preparation  for 
examinations  offered  during  a  minimum 
of  15  weeks,  the  program  must  meet  for 
a  minimum  of  15  weeks  over  which  a 
minimum  of  180  hours  of  instruction, 
examinations,  or  preparation  for 
examinations  occur  (12  hours  of 
instruction,  examinations,  or 
preparation  for  examinations  per  week 
for  15  weeks).  An  institution  that  wants 
to  set  its  program  to  be  only  15  weeks 
long  would  therefore  have  to  meet  an 
average  of  12  hours  per  week  for  the  15 
week  period  in  order  for  the  program  to 
be  eligible.  An  institution  with  a 
program  that  meets  less  frequently  than 
12  hours  per  week  would  have  to  meet 
enough  weeks  to  provide  180  hours  of 
instruction,  examinations,  or 
preparation  for  examinations.  For 
example,  a  program  meeting  6  hours  per 


week  would  have  to  be  30  weeks  long 
in  order  to  be  eligible  under  this 
provision. 

Because  neither  the  current  five-day 
rule  nor  the  12-hour  per  week  provision 
requires  an  institution  to  offer 
instruction,  examinations,  or 
preparation  for  examinations  on  specific 
days,  an  institution  may  not  include  a 
holiday  for  these  calculations  unless 
regulcirly  scheduled  instruction, 
examinations,  or  preparation  for 
examinations  occvus  on  that  day. 

Because  the  interpretation  detailed 
above  does  not  require  an  institution  to 
restructure  a  program  to  meet  5  days  per 
week,  the  Secretary  does  not  agree  that 
it  was  necessary  to  delay 
implementation  of  this  requirement. 

Changes:  The  definition  of  an 
academic  year  has  been  amended  to 
require  that,  for  educational  programs 
using  credit  hours,  but  not  using  a 
semester,  trimester,  or  quarter  system,  a 
week  of  instructional  time  is  any  week 
in  which  at  least  12  hoius  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs.  A 
corresponding  change  has  been  made  to 
the  definition  of  an  eligible  program  in 
§668.8(b)(3)(ii). 

Comments:  One  commenter  observed 
that  many  external  degree  and  adult 
learning  programs  are  trying  to  reduce 
the  number  of  days  spent  in  the 
classroom.  One  commenter  requested 
that  the  Secretary  utilize  the  diversity 
and  plurality  of  the  education  system  by 
recognizing  the  amount  of  time  the 
student  spends  in  different  educational 
settings.  One  commenter  remarked  that 
although  instruction  does  not  include 
periods  of  orientation  or  counseling, 
that  is  the  time  when  some  schools 
perform  their  required  entrance  loan 
counseling. 

Discussion:  The  Secretary  agrees  that 
internships,  cooperative  education 
programs,  independent  study,  and  other 
forms  of  regularly  scheduled  instruction 
can  be  considered  as  part  of  an 
institution’s  academic  year.  Orientation 
programs  and  counseling  do  not  provide 
educational  instruction  related  to  class 
preparation  or  examination  and  must 
not  be  included  in  determining  the 
length  of  an  academic  year. 

Changes:  None. 

Comments:  Some  commenters  were 
confused  as  to  the  specific  abuses  that 
the  Secretary  is  attempting  to  curb  with 
the  five-day  rule.  A  few  commenters 
disagreed  with  the  Secretary’s  rationale 
that  credit  hour  non-term  programs  are 
more  susceptible  to  abuse  than  a 
traditional  academic  program.  Many  of 
the  commenters  believed  that  the  30- 
week  academic  year  and  the  clock-hour/ 
credit-hour  conversion  provisions  have 


adequately  dealt  with  this  situation. 

One  commenter  requests  that  the 
Secretary  demonstrate  how  it  is  possible 
to  abuse  the  current  definition  and  still 
meet  the  requirements  for  clock-to- 
credit-hour  conversions.  Several  - 
commenters  believed  that  this  provision 
is  unnecessary,  as  the  abuses  that  the 
Secretary  is  trying  to  curb  with  this  rule 
are  already  addressed  by  other  existing 
provisions  (for  example:  certification 
gatekeeping  functions  contained  in  the 
HEA;  State  requirements  which  specify 
hours  of  instruction  or  academic 
calendars  which  consider  class 
attendance  on  a  daily  or  weekly  basis; 
accrediting  agencies  which  are  required 
to  look  at  the  relationship  between 
tuition  and  program  length  as  it  relates 
specifically  to  vocational  training;  and 
the  SPRE  standards).  The  commenters 
feel  that  the  public  would  be  better 
serv^ed  by  relying  on  existing  regulations 
relating  to  program  length,  rather  than 
requiring  five  days  of  instruction  per 
week.  A  few  commenters  did  not 
understand  why  its  program  met  the 
program  contact  hours  requirements  of 
its  accrediting  agency,  yet  did  not 
comply  with  the  Department’s 
regulations.  One  commenter  requested 
clarification  of  the  Secretary’s  policy  of 
requiring  accreditation  of  an  institution 
for  oversight,  but  not  accepting 
verification  by  these  accrediting 
agencies  that  an  institution’s  programs 
are  educationally  sound. 

Some  of  the  commenters  noted  that 
this  provision  was  not  addressed  in  the 
February  28, 1994  notice  of  proposed 
rulemaking  or  during  negotiated 
rulemaking  and  there  was  no 
opportunity  to  comment  on  this 
provision  until  publication  of  the  final 
rule.  Some  commenters  argued  that  the 
Department  is  exceeding  its  statutory 
authority,  as  Congress  did  not  define 
this  provision  during  reauthorization. 
One  of  these  commenters  believed  there 
was  no  indication  in  the  proposed  rule 
that  non-standard  term  programs  would 
be  singled  out  for  discriminatory 
treatment  in  the  definition  of  an 
academic  year.  The  commenter 
understood  that  although  the  Secretary 
indicated  he  was  concerned  about 
assuring  no  opportunities  for  abuse  by 
these  programs,  he  made  that  statement 
in  the  context  of  the  possible  need  to 
establish  a  standard  workload  for  a  full¬ 
time  student;  not  in  the  context  of 
making  changes  to  the  definition  of  an 
academic  year  and  an  eligible  program. 
Many  of  the  commenters  believed  that 
this  provision  is  prejudicial  against 
credit  hour  institutions  without  terms, 
and  suggested  that  the  Secretary  apply 
the  same  definition  of  a  week  of 
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instruction  to  all  institutions.  One 
commenter  was  concerned  that  the 
regulation  treats  programs  that  have  a 
term,  but  a  term  diat  is  not  a  semester, 
trimester  or  quarter,  the  same  as 
“nonterm”  programs.  Another 
commenter  felt  that  the  interests  of  the 
four-year  institutions  were  better 
represented  than  the  nonterm 
institutions  which  would  be  more 
impacted  by  this  provision.  One 
commenter  noted  that  the  Secretary  has 
made  an  exception  for  programs  that 
lead  to  associate,  bachelor,  or 
professional  degrees,  but  not  for 
nondegree  programs. 

Discussion:  As  stated  in  the  February 
28, 1994  NPRM  and  the  April  29, 1994 
find  regulations,  the  Secretary  is 
correcting  an  abuse  of  the  definition  of 
an  academic  year  whereby  an 
institution  that  has  programs  that  are 
measured  in  credit  hours  without 
standard  terms  could  claim  that  it  meets 
the  requirements  for  the  minimum 
amount  of  work  to  be  performed  by  a 
full-time  student  over  an  academic  year 
by  giving  a  full-time  student  a  minimal 
amount  of  instruction  over  a  30-week 
(or  more)  period,  which  the  institution 
claims  to  be  equivalent  to  24  semester 
or  36  quarter  hours.  The  Secretary 
believes  that  provisions  that  address 
this  area  of  abuse  are  appropriate  in  the 
regulations  to  prevent  institutions  from 
establishing  elongated  instructiond 
schedules  that  do  not  require  an 
appropriate  workload  throughout  that 
period  for  a  full-time  student. 
Institutions  offering  credit  hour 
programs  without  standard  terms  have 
more  flexibility  in  shifting  the  workload 
requirements  for  their  programs  over  an 
indefinite  period  than  do  clock  hour 
programs  or  credit  hour  standard  term 
programs.  The  Secretary  believes  that  it 
is  appropriate  to  establish  minimum 
instructional  periods  that  must  be  used 
for  students  attending  these  institutions. 
No  corresponding  changes  need  to  be 
made  where  students  are  already 
required  to  receive  a  minimum  amount 
of  clock  hours  of  training  per  week  to 
be  full-time  students,  or  where  the 
institution  has  fixed  standard  terms. 

It  is  the  Secretary’s  responsibility,  and 
not  an  institution’s  accrediting  agency, 
to  utilize  the  definitions  of  an  academic 
year  and  an  eligible  program  in  the  HEA 
to  ensure  that  appropriate  amounts  of 
Title  IV,  HEA  program  funds  are 
disbursed  to  students.  The  Secretary 
does  not  believe  that  other  provisions  of 
the  HEA  or  of  the  regulations  address 
the  specific  area  of  abuse  that  this 
provision  addresses.  Although  the 
clock-hour/credit-hour  provision 
provides  some  protection  against  course 
structuring  where  an  insufficient 


quantity  of  instruction  is  offered  to 
support  the  academic  credits  assigned  to 
the  program,  it  does  not  prevent  an 
institution  fi’om  stretching  the  length  of 
an  educational  program  to  conform  to 
the  minimum  number  of  weeks  required 
without  offering  an  appropriate  quantity 
of  instruction  during  each  of  those 
weeks.  Further,  the  Secretary  notes  that 
there  are  programs  that  must  meet  the 
statutory  minimum  niunber  of  weeks 
under  the  academic  year  and  eligible 
program  definitions  that  are  not  subject 
to  the  clock-hour/credit-hour 
regulations.  For  example,  a  training 
program  in  which  each  course  is  fully 
acceptable  toward  the  institution’s 
associate  degree  would  be  exempt  from 
the  clock-hour/credit-hour  provision. 

The  Secretary  notes  that  the  February 
28, 1994  NPRM  requested  comment  on 
whether  a  minimum  full-time  workload 
for  students  enrolled  in  these 
educational  programs  should  be 
established  to  address  this  abuse. 

Several  commenters  agreed  that  this 
abuse  should  be  addressed.  Rather  than 
changing  the  proposed  definition  of  full¬ 
time  student  to  require  measurement  of 
student  workloads,  the  Secretary 
believes  it  is  more  beneficial  to  stem 
abuse  in  this  area  by  modifying  the 
definitions  of  an  academic  year  and  an 
eligible  program  to  require  a  minimum 
amount  of  instruction  per  week  for 
institutions  that  offer  credit  hour 
programs  without  terms. 

The  Secretary  notes  that  the  statute 
defines  an  academic  year  in  terms  of 
weeks  of  instructional  time  and  certain 
eligible  programs  in  terms  of  weeks.  The 
statute  does  not  apply  these  terms  to  the 
definitions  of  eligible  programs  that 
qualify  an  institution  as  an  institution  of 
higher  education  for  purposes  of  the 
Title  IV,  HEA  programs.  For  the  reasons 
stated  above,  the  Secretary  believes  it  is 
necessary  to  define  these  terms  in  a 
manner  that  will  protect  Title  IV,  HEA 
program  funds. 

changes:  None. 

Third-Party  Servicer 

Comments:  Five  commenters 
suggested,  for  the  purposes  of  34  CFR 
part  668,  that  the  definition  of  third- 
party  servicer  in  this  section  should 
only  identify  those  functions  relating  to 
third-party  servicers  that  contract  with 
institutions  (as  opposed  to  those  third- 
party  servicers  that  contract  with 
lenders  and  guaranty  agencies)  to 
provide  third-party  servicers  and 
institutions  a  clear  understanding  of 
which  provisions  are  applicable.  The 
five  commenters  also  suggested  that  the 
definition  of  third-party  servicer  should 
be  limited  to  those  activities  that  an 
institution  is  required  to  perform  under 


its  participation  agreement  with  the 
Secretary.  These  commenters  believed 
that  such  a  limitation  would  result  in 
services  such  as  consulting,  training, 
computer  services,  ability  to  benefit  test 
publishers,  and  legal  advice  not  being 
covered  by  these  regulations.  The  five 
commenters  recommended  clarifying 
that  administration  of  participation  is 
limited  to  what  is  specified  in  the 
institution’s  participation  agreement 
with  the  Secretary. 

Discussion:  The  Secretary  does  not 
believe  that  additional  clarification  of 
the  definition  of  third-party  servicer  is 
necessary  in  the  form  recommended  by 
the  commenters.  Section  481(f)  of  the 
HEA  specifies  that  a  third-party  servicer 
is  an  individual.  State,  or  private,  profit 
or  nonprofit  organization  that  enters 
into  a  contract  with  an  eligible 
institution  to  administer,  through  either 
manual  or  automated  processing,  any 
aspect  of  the  institution’s  participation 
in  any  Title  IV,  HEA  program.  A  third- 
party  servicer  that  contracts  with  an 
eligible  institution  to  administer  any 
aspect  of  the  institution’s  participation 
in  the  Title  IV,  HEA  programs  is 
required  to  follow  the  provisions  in  34 
CFR  part  668  that  are  applicable  to 
third-party  servicers.  Under  the  program 
participation  agreement  that  an 
institution  signs  to  participate  in  the 
Title  rv,  HEA  programs,  the  institution 
specifically  agrees  to  abide  by  all  rules 
and  regulations  pertaining  to  Title  IV  of 
the  HEA.  Therefore,  the  suggestion  to 
limit  the  scope  of  the  definition  of  third- 
party  servicer  to  what  is  required  under 
a  program  peurticipation  agreement 
would  not  narrow  the  scope  of  the 
definition  of  third-party  servicer,  and 
could  result  in  confusion  over  the 
definition  of  third-party  servicer. 

Changes:  None. 

Comments:  Five  commenters 
contended  that  the  function  of 
processing  student  financial  aid 
applications  was  ambiguous  and  needed 
further  clarification  or  else  should  be 
removed.  The  commenters  argued  that 
the  Free  Application  for  Federal  Student 
Aid  (FAFSA)  is  sent  to  the  central 
processor  or  Multiple  Data  Entry 
Processor  (MDE)  and  the  function 
therefore  should  not  be  covered  by  the 
regulations.  In  addition,  the  commenters 
recommended  that  if  the  Secretary  kept 
the  language,  that  processing  student 
financial  aid  applications  should  be 
clarified  to  exclude  non-Federal 
financial  aid  applications. 

Five  commenters  recommended  that 
the  function  of  determining  student 
eligibility  and  related  activities  should 
not  include  “related  activities.”  The 
commenters  argued  that  related 
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activities  was  too  ambiguous  a  term  and 
was  highly  subjective. 

Five  commenters  recommended 
clarifying  the  function  of  certifying  loan 
applications  to  not  include  guaranty 
agency  or  lender  electronic  processing 
of  loan  applications  because,  the 
commenters  contended,  these  entities 
merely  use  data  provided  by  an 
institution. 

Five  commenters  were  concerned  that 
escrow  agents,  as  that  term  is  used 
pursuant  to  34  CFR  682.408,  would  be 
considered  to  be  third-party  servicers 
under  the  definition  of  third-party 
servicer  in  34  CFR  part  668.  The 
commenters  recommended  that  the 
Secretary  specifically  exclude  the 
function  that  escrow  agents  perform 
from  the  list  of  functions  that  the 
Secretary  does  not  consider 
administration  of  the  Title  IV,  HEA 
programs  because,  the  commenters 
contended,  an  escrow  agent  disburses 
funds  for  a  lender  under  the  FFEL 
programs  and  not  for  an  institution.  In 
addition,  the  commenters  argued  that 
the  function  of  receiving,  disbursing,  or 
delivering  Title  IV,  HEA  program  funds 
should  include  clarification  that 
disbursements  of  funds  are  those 
received  by  the  institution  fix>m  the 
Secretary  or  lender. 

One  commenter  argued  that  the 
dehnition  of  a  third-party  servicer 
should  include  an  attorney  that  is 
carrying  out  litigation  activities  on  Title 
IV,  HEA  program  loans.  Two 
commenters  recommended  that  a  dollar 
threshold  be  established  so  as  not  to 
preclude  services  by  local  attorneys  on 
a  small  number  of  accounts.  Three 
commenters  argued  that  attorneys 
should  be  excluded  horn  the  definition 
of  a  third-party  servicer.  The 
commenters  pointed  out  that  if 
attorneys  are  covered  by  these 
regulations  that  conflicts  may  arise 
between  these  regulations  and  other 
Federal  and  State  rules  and  regulations 
governing  the  conduct  of  attorneys. 

Five  commenters  reconunended 
excluding  data  exchange  functions  from 
the  list  of  functions  that  the  Secretary 
does  not  consider  administration  of  the 
Title  IV,  HEA  programs.  The 
commenters  believed,  for  example,  that 
the  Student  Loan  Clearinghouse,  which 
the  commenters  stated  received  and 
consolidated  student  enrollment  data, 
should  not  be  considered  a  third-party 
servicer  because  the  company  merely 
consolidates  data  for  institutions, 
lenders,  and  guaranty  agencies. 

Eight  commenters  supported  the 
Secretary’s  decision  to  not  include 
-computer  services  and  software 
providers  from  the  list  of  functions  that 
the  Secretary  considers  to  constitute 


administration  of  the  Title  IV,  HEA 
programs.  Six  of  the  conunenters 
requested  that  the  Secretary  specifically 
exclude  these  services  in  the 
regulations.  One  commenter  believed 
that  the  function  of  providing  industry- 
specific  software  or  service  packages 
should  be  included  in  the  list  of 
functions  that  the  Secretary  considers  to 
constitute  administration  of 
participation  in  the  Title  IV,  HEA 
programs  because  flaws  in  these 
programs  could  result  in  huge  liabilities 
for  institutions  using  the  software. 
However,  the  commenter  also  believed 
that  computer  software  packages  that 
are  modifiable  by  the  user  should  not  be 
covered  by  the  regulations. 

One  commenter  recommended  that 
alternate  Electronic  Data  Exchange 
(EDE)  destination  points  that  serve  only 
as  an  electronic  conduit  from  the 
Central  Processing  System  to  an  ‘ 
institution  should  be  excluded  from  the 
definition  of  third-party  servicer 
because  this  type  of  activity  is  notn 
function  of  administering  an 
institution’s  participation  in  the  Title 
IV,  HEA  programs. 

Discussion:  The  Secretary  does  not 
agree  with  those  commenters  who 
recommended  removing  the  function  of 
processing  financial  aid  applications. 

The  Secretary  believes  that  processing 
financial  ciid  applications  is  of 
fundamental  importance  to  the  proper 
delivery  of  program  funds  authorized 
under  Title  IV  of  the  HEA,  and  third- 
party  servicers  contracting  to  perform 
this  type  of  administration  of  the  Title 
IV,  HEA  programs  must  be  held 
accountable  for  any  violations  caused  by 
the  servicer.  The  Secretary  also  believes 
that  the  definition  of  third-party  servicer 
is  sufficiently  clear  as  applying  only  to 
the  function  of  processing  financial  aid 
applications  required  by  the  Federal 
government  for  determinations  by  an 
institution  of  student  eligibility  under 
the  Title  IV,  HEA  programs. 

The  Secretary  does  not  agree  with 
those  commenters  that  recommended 
modifying  the  function  of  determining 
student  eligibility  and  related  activities 
to  exclude  “related  activities.’’  The 
statute  defines  the  functions  of  a  third- 
party  servicer  as  administration  of  any 
aspect  of  an  institution’s  participation 
in  any  Title  IV,  HEA  program.  Since 
there  was  no  contention  among 
commenters  that  determining  student 
eligibility  was  not  a  third-party  servicer 
function  and  because  the  statutory 
definition  of  third-party  servicer  is 
sufficiently  broad,  the  Secretary  believes 
that  the  inclusion  of  “related  activities,’’ 
such  as  reviewing  documents  submitted 
as  a  resulLof  student  verification,  assists 
public  understanding  that  a  related 


function  of  determining  student 
eligibility  is  a  third-party  servicer 
activity  and  avoids  Ae  possibility  of 
third-party  servicers  attempting  to  avoid 
the  requirements  of  these  regulations. 

The  Secretary  agrees  with 
commenters  that  the  function  of 
certifying  loan  applications  by  an  ^ 
institution  or  its  third-party  servicer 
should  not  include  guaranty  agency  or 
lender  electronic  processing  of  loan 
applications.  However,  the  Secretary 
does  not  believe  that  a  change  to  the 
regulatory  language  is  warranted 
because  guaranty  agency  and  lender 
involvement  in  the  certification  of  loan 
applications  under  the  FFEL  programs 
is  a  routine  practice  of  these  entities  and 
is  monitored  under  the  FFEL  programs. 
The  Secretary  does  not  consider  a. 
guaranty  agency  or  lender  that 
electronic^ly  processes  loan 
applications  for  the  FFEL  programs  and 
performs  its  assigned  role  in  the 
programs  that  the  guaranty  agency  or 
lender  participates  in  to  be  considered 
a  third-party  servicer  of  an  institution 
under  these  regulations. 

The  Secretary  does  not  agree  with  - 
commenters  that  the  function  of  an 
escrow  agent,  as  that  term  is  used 
pursuant  to  34  CFR  682.408,  should  be 
added  to  the  list  of  functions  that  the 
Secretary  does  not  consider  to  be  an 
administration  of  an  institution’s 
participation  in  the  Title  IV,  HEA  ' 
programs.  Nor  does  the  Secretary 
believe  that  the  function  of  receiving, 
disbursing,  or  delivering  Title  IV,  HEA 
program  funds  should  be  clarified  to 
only  include  disbursements  of  funds 
that  are  received  by  the  institution  from 
the  Secretary  or  lender.  The  Secretary 
believes  that  commenters  have 
inadvertently  misread  the  definition  of 
third-party  servicer  under  34  CFR  part 
668  as  including  the  functions  of  an 
escrow  agent  under  34  CFR  682.408. 
Under  the  definition  of  third-party 
servicer  in  34  CFR  part  668,  a  third- 
party  servicer  is  an  individual  or  a  State 
or  private,  profit  or  nonprofit 
organization  that  enters  into  a  contract 
with  an  eligible  institution  to 
administer,  through  either  manual  or 
automated  processing,  any  aspect  of  the 
institution’s  participation  in  any  Title 
IV,  HEA  program.  Because  an  escrow 
agent  under  34  CFR  682.408  contracts 
with  an  eligible  lender  or  guaranty 
agency  to  administer  aspects  of  the 
lender’s  or  guaranty  agency’s  FFEL 
programs  and  does  not  contract  with  an 
eligible  institution,  an  escrow  agent  is  a 
third-party  servicer  of  a  lender  or 
guaranty  agency  and  not  of  an 
institution  and  is  considered  to  be  a 
third-party  servicer  under  the  definition 
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of  third-party  servicer  in  34  CFR  part 
682. 

The  Secretary  generally  agrees  with 
those  commenters  who  believed  that 
attorneys  should  not  be  covered  by  the 
definition  of  a  third-party  servicer  under 
these  regulations.  However,  as  noted  in 
the  discussion  of  comments  in  the  final 
regulations  published  in  the  Federal 
Register  on  April  29, 1994,  the 
Secretary,  in  promulgating  the 
definition  of  third-party  servicer, 
applied  the  definition  to  a  list  of 
functions  relating  to  the  administration 
of  the  Title  IV,  HEA  programs,  and 
therefore  is  not  regulating  or  excluding 
distinct  entities  by  their  identity  but 
rather  the  activities  that  individuals  or 
organizations  perform  in  contracting 
with  institutions.  Provision  of  legal 
advice  or  litigation  activities  are  not 
included  in  ^ese  functions.  However,  it 
is  possible  that  an  attorney  would  be 
considered  to  be  a  third-party  servicer 
under  these  regulations  if  the  activity  of 
the  attorney,  performed  on  behalf  of  an 
institution,  constitutes  administration  of 
the  Title  IV,  HEA  programs.  It  is  not 
appropriate  to  state  that  attorneys  are 
never  considered  third-party  servicers 
as  that  would  permit  services  to  escape 
oversight  simply  by  being  provided 
under  attorney  signatures  or  by  non- 
attomeys  working  for  attorneys  or  their 
law  firms. 

With  respect  to  those  commenters 
who  recommended  establishing  a  dollar 
threshold  to  exclude  local  attorneys 
prqviding  services  on  a  small  number  of 
accounts,  the  Secretary  does  not  believe 
that  such  a  limitation  is  justifiable  in  the 
face  of  the  statutory  definition  of  third- 
party  servicer.  The  statute  does  not 
permit  the  Secretary  to  promulgate  a 
monetary  threshold  for  administration 
of  Title  IV,  HEA  program  funds  to 
determine  whether  or  not  an  individual 
or  organization  is  a  third-party  servicer 
administering  those  funds. 

The  Secretary  disagrees  with  those 
commenters  who  recommended 
specifically  excluding  data  exchange 
functions  under  the  list  of  activities  that 
the  Secretary  does  not  consider 
administration  of  the  Title  IV,  HEA 
programs.  The  Secretary  believes  that 
data  exchange  is  an  overly  broad  term 
that  encompasses  a  wide  variety  of 
services  such  as  processing  raw  student 
eligibility  data,  determining  completion 
ratas,  or  transmission  of  prepared  data. 
.With  such  an  encompassing  reach,  the 
Secretary  cannot  support  excluding  all 
data  exchange  from  the  oversight  of 
third-party  servicers  by  the  Secretary 
that  is  afforded  by  these  reeulations. 

The  Secretary  agrees  with  those 
commenters  who  supported  the 
Secretary’s  decision  to  exclude 


computer  software  or  service  providers 
fi'om  the  list  of  activities  that  the 
Secretary  considers  to  constitute 
administration  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs.  As  explained  in  the 
discussion  of  comments  in  the  final 
regulations  that  were  published  in  the 
F^eral  Register  on  April  29, 1994,  the 
Secretary  believes  that  the  function  of 
providing  computer  software  or  services 
is  simply  a  technological  means  to  assist 
in  carrying  out  certain  administrative 
functions  that  are  already  included  in 
the  definition  of  third-party  servicer  in 
34  CFR  part  668.  The  Secretary  also 
agrees  with  the  commenters  who 
believed  that  the  function  of  providing 
computer  software  or  services  should  be 
specifically  excluded  from  the 
definition  of  third-party  servicer  in  the 
list  of  functions  that  the  Secretary  does 
not  consider  to  constitute 
administration  of  an  institution’s 
participation  in  the  Title  IV,  HEA 
programs.  Because  the  Secretary  has 
already  provided  explanation  in  the 
discussion  of  comments  in  the  final 
regulations  published  on  April  29, 1994, 
in  the  Federal  Register,  the  Secretary 
believes  that  it  is  appropriate  to  provide 
that  exclusion  in  the  regulations. 

With  respect  to  the  commenter  who 
recommended  that  alternate  EDE 
destination  points  be  excluded  from  the 
definition  of  third-party  servicer  in 
these  regulations,  the  Secretary  does  not 
agree  with  the  comment.  It  is  Ae 
experience  of  the  Secretary  that 
alternate  EDE  destination  points  use  the 
data  that  institutions  provide  to  assist  in 
the  administration  of  the  institution’s 
participation  in  the  Title  IV,  HEA 
programs.  Alternate  EDE  destination 
points  provide  institutions  with 
assurances  that  the  data  relayed  from 
the  institution  to  the  alternate  EDE 
destination  point  will  be  provided  to  the 
Central  Processor  without  error. 
Therefore,  it  is  the  position  of  the 
Secretary  that  such  a  service  should  be 
under  the  oversight  of  these  regulations 
since  relaying  electronic  information  to 
the  Central  Processor  is  an  important 
function  in  the  processing  of  Federal 
student  financial  assistance  claims. 

Changes:  A  change  has  been  made. 
The  definition  of  third-party  servicer  is 
amended  to  specifically  exclude  the 
function  of  providing  computer  software 
or  services  from  what  the  Secretary 
considers  to  constitute  the 
administration  of  an  institution’s 
participation  in  the  Title  IV,  HEA 
programs. 

Comments:  Two  commenters  believed 
that  temporary  employees  employed  on¬ 
site  at  a  campus  under  the  complete 
supervision  of  an  institution’s  financial 


aid  administrator  (FAA)  to  assist  in  the 
administration  of  an  institution’s 
participation  in  the  Title  IV,  HEA 
program  should  not  be  considered  to  be 
a  third-party  servicer.  Two  commenters 
believed  that  “moonlighting”  FAAs  who 
contract  with  other  institutions  to  assist 
in  administering  those  institutions’ 
participation  in  the  Title  IV,  HEA 
program  should  not  be  considered  to  fall 
within  the  scope  of  the  definition  of 
third-party  servicer.  Another  commenter 
recommended  that  individuals  taking 
on  small  consulting  activities  should 
not  be  subject  to  the  same  stringent 
requirements  as  corporate  consulting 
firms  that  manage  financial  aid  offices 
for  several  institutions.  Three 
commenters  were  concerned  that 
employment  contracts  would  fall  within 
the  scope  of  the  definition  of  a  third- 
party  servicer  thereby  making 
employees  that  administer  an 
institution’s  participation  in  the  Title 
IV,  HEA  programs  third-party  servicers. 

Discussion:  The  Secretary  agrees  with 
those  commenters  that  believed  that 
individuals  employed  on  a  temporary 
basis  should  not  be  considered  to  be 
third-party  servicers.  The  Secretary 
recognizes  that  individuals  who  work 
full-time  as  financial  aid  administrators 
at  one  institution  often  moonlight  and 
provide  valuable  assistance  at  other 
institutions  during  busy  periods  of  the 
award  year.  The  Secretary  believes  that 
these  individuals  can  appropriately  be 
considered  as  employees  even  if  they 
are  not  paid  as  a  regular  salaried  or 
hourly  employee  of  the  institution. 

With  respect  to  employees  hired 
pursuant  to  specific  employment 
contracts,  the  Secretary  does  not  believe 
that  such  contracts  trigger  the  third- 
party  servicer  requirements.  The 
Secretary  never  intended  that 
individuals  employed  by  an  institution 
in  a  capacity  that  involves  the 
administration  of  any  aspect  of  an 
institution’s  participation  in  the  Title 
IV,  HEA  programs  would  be  considered 
to  be  a  third-party  servicer.  The 
Secretary,  is  concerned  however,  that  a 
third-party  servicer  not  be  designated  as 
an  employee  simply  to  avoid  the 
requirements  of  these  regulations.  The 
Secretary,  therefore,  considers  an 
individual  engaged  on  a  temporary  basis 
to  be  an  employee  if  the  person 
performs  all  required  duties  that  are 
relevant  to  the  administration  of  the 
institution’s  participation  in  the  Title 
IV,  HEA  programs  on  site  at  the 
institution  under  the  institution’s 
supervision,  is  paid  directly  by  the 
institution,  and  is  not  employed  by  or 
associated  with  a  third-party  servicer 
and  is  not  engaged  as  a  third-p&rty 
servicer  at  another  institution.  This 
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language  is  not  intended  to  enable 
individuals  who  perform  services  for 
multiple  institutions  during  an  award 
year  to  avoid  being  considered  a  third- 
party  servicer.  The  Secretary  will  in  the 
future  consider  whether  further 
regulation  is  required  if  the  employee 
designation  is  abused. 

Changes:  Changes  have  been  made. 
The  definition  of  third-party  servicer 
has  been  amended  to  clarify  that 
employees  of  an  institution  are  not 
considered  to  be  third-party  servicers. 

An  individual  is  considered  an 
employee  of  the  institution  if  the 
individual  works  on  a  full-time,  part- 
time,  or  temporary  basis  at  the 
institution;  performs  all  duties  on  site  at 
the  institution  under  the  supervision  of 
the  institution;  is  paid  as  an  individual 
directly  by  the  institution;  is  not 
employed  by  or  otherwise  associated 
with  a  third-party  servicer,  and  is  hot  a 
third-party  servicer  for  any  other 
institution. 

Section  668.3  Reductions  in  the  Length 
of  an  Academic  Year. 

Comments:  Four  commenters  asked 
the  Secretary  to  clarify  that  on-going 
reductions,  as  opposed  to  transitional 
reductions,  in  the  niinimum  length  of  an 
academic  year  are  permitted.  One 
commenter  questioned  when  the  two- 
year  period  began  for  transitional 
reductions  in  ^e  minimum  length  of  an 
academic  year.  One  commenter  did  not 
understand  how  an  institution  could 
demonstrate  that  it  has  provided  Title 
IV,  HEA  program  funds  to  its  students 
based  on  the  academic  year 
requirements  in  section  481(d)  of  the 
IfEA  since  July  23, 1992,  and  also  meet 
the  requirement  that  an  institution  must 
have  an  academic  year  that  is  less  than 
30  weeks  on  the  effective  date  of  the 
regulations  in  order  to  obtain  a 
transitional  reduction.  One  commenter 
urged  the  Department  to  remove  the 
requirement  that  an  institution 
demonstrate  that  it  has  provided  Title 
IV,  HEA  program  funds  to  its  students 
based  on  the  academic  year 
requirements  in  section  481(d)  of  the 
HEA  since  July  23, 1992.  Another 
commenter  did  not  believe  that 
Congress  or  the  Department  intended  to 
force  institutions  to  prove  retroactively 
that  they  had  a  30-week  academic  year 
prior  to  publication  of  the  regulations. 
The  commenter  noted  that  there  was  no 
way  for  an  institution  to  “make 
amends"  if  the  institution  was  not 
previously  in  compliance. 

One  commenter  was  pleased^that  the 
Secretary  had  clarified  preliminary 
requirements  for  institutions  requesting 
a  reduction  in  the  minimum  length  of 
an  academic  year.  The  commenter 


further  commended  the  Secretary  for 
providing  that  currently  participating 
institutions  may  be  granted  a  temporary 
reduction  for  a  peri^  not  to  exceed  two 
years,  if  the  institution  demonstrates  a 
commitment  to  change  to  a  30  week 
academic  year.  The  commenter  felt  that 
it  would  be  beneficial  for  the  Secretary 
to  provide  examples  of  what  “unique 
conditions”  the  Secretary  would  look 
for  when  evaluating  an  institution’s 
request  for  a  longterm  reduction.  One 
commenter  felt  that  the  Secretary 
should  provide  guidance  regarding  the 
basis  for  a  denial  of  a  reduction  request.' 
Specifically,  the  commenter  questioned 
whether  the  Secretary  will  abide  by  the 
decision  of  the  accrediting  agency  that 
the  academic  quality  of  the  institution  is 
satisfactory,  or  if  and  when  he  will 
contravene  such  a  determination. 

Discussion:  The  Secretary  would  like 
to  clarify  that  there  are  two  types  of 
minimum  academic  year  reductions  for 
which  an  institution  may  apply.  The 
first  type  is  a  transitional  waiver.  An 
institution  may  ask  for  a  temporary 
reduction  in  the  length  of  an  academic 
year  while  the  institution  changes  to  a 
30  week  academic  year.  This 
transitional  reduction  may  not  exceed 
two  years  fi^m  the  effective  date  of  the 
April  29, 1994  final  regulations  (July  1. 
1994).  The  second  type  is  a  longterm 
waiver.  An  institution  may  apply  for  a 
longterm  reduction  in  the  length  of  an 
academic  year  if  it  wishes  to  continue 
operating  with  a  reduced  academic  year 
on  a  longterm  basis.  The  Secretary' 
notes,  however,  that  §  668.3(c)(2)  states 
that  an  institution  that  is  granted  a 
longterm  waiver  must  reapply  to  the 
Secretary  for  a  reduction  each  time  the 
institution  is  required  to  apply  to 
continue  to  participate  in  a  Title  IV, 

HEA  program. 

The  Secretary  notes  that  it  is  not 
inconsistent  to  require  an  institution  to 
demonstrate  that  it  has  provided  Title 
IV,  HEA  program  funds  to  its  students 
based  on  the  academic  year 
requirements  in  section  481(d)  of  the 
HEA  since  iuly  23, 1992,  and  also  meet 
the  requirement  that  an  institution  must 
have  an  academic  year  that  is  less  than 
30  weeks  on  the  effective  date  of  the 
regulations.  An  institution  is  permitted 
to  have  an  academic  year  of  less  than  30 
weeks,  but  may  not  make  full  payment 
of  Title  IV,  HEA  program  funds. 
However,  unless  and  until  the 
institution  is  granted  a  reduction  in 
accordance  with  these  regulations,  the 
institution  must  pro  rate  the  amount  of 
Title  IV,  HEA  program  assistance 
awarded  to  students  in  attendance  based 
on  the  definition  of  an  academic  year 
found  in  section  481(d)  of  the  HEA. 


The  Secretary  believes  that  it  is 
appropriate  to  require  that  an  institution 
applying  for  a  reduction  in  the  length  of 
an  academic  year  demonstrate  that  the 
institution  has  awarded,  disbursed.'artd 
delivered  Title  IV,  HEA  program  funds 
in  accordance  with  the  academic  year 
requirements  in  section  481(d)  of  the 
HEA  since  July  23, 1992,  as  the 
requirements  became  applicable  to  the 
various  Title  IV,  HEA  programs.  As  the 
statute  clearly  states  that  an  institution 
may  not  be  granted  a  reduction  in  the 
minimum  length  of  academic  year 
unless  the  institution  applies  to  the 
Secretary  for  a  reduction,  and  the 
Secretary  grants  a  reduction,  the 
Secretary  expects  that  institutions  with 
academic  years  of  less  than  30  weeks 
that  have  not  been  granted  a  reduction 
have  been  properly  pro  rating  Title  IV, 
HEA  program  assistance.  The  Secretary 
believes  institutions  must  have  made  a 
good  faith  effort  to  comply  with  the 
requirements  of  the  statute.  The 
Secretary  would  like  to  clarify  that  an 
institution  that  is  ineligible  for  a 
reduction  because  the  institution  did 
not  properly  award,  disburse,  or  deliver 
Title  IV,  HEA  program  funds  in  the  past 
may  be  eligible  for  a  reduction  if  the 
institution  makes  arrangements  that  are 
satisfactory  to  the  Secretary  to  repay  any 
overawards  that  resulted  from  the 
improper  awarding,  disbursing,  or 
delivering  of  Title  IV,  HEA  program 
funds.  The  Secretary’s  experience  to 
date  has  been  that  this  liability  amount 
has  been  insignificant. 

In  determining  what  constitutes 
“unique  circumstances”  that  would 
justify  the  Secretary  granting  a  longterm 
reduction,  the  Secretary  may  look  at 
information  such  as  whether  an 
educational  program  has  historically 
provided  instruction  in  a  non- 
traditional  manner  for  less  than  30 
weeks  in  previous  academic  years  and 
cost  reduction  to  students.  Upon  further 
consideration,  the  Secretary  has  decided 
that  program  placement  rates, 
completion  rates  or  other  educational 
outcomes  may  also  be  evaluated  as  part 
of  the  Secretary’s  determination.  Other 
factors  may  qualify  as  unique 
circumstances  that  justify  granting  the 
institution’s  request,  depending  upon 
the  context  in  which  these  factors  are 
presented  in  a  particular  case. 

The  statute  provides  that  a  reduction 
may  be  granted  by  the  Secretary  for 
good  cause  on  a  case-by-case  basis. 
Therefore,  the  Secretary,  and  not  an 
institution's  accrediting  agency,  is 
charged  with  erfsuring  that  reductions 
in  the  academic  year  are  granted  in  a 
manner  that  protects  Title  IV,  HEA 
program  funds.  Although  the  Secretary 
agrees  that  approval  by  an  institution’s 
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nationally  recognized  accrediting 
agency  or  State  body  that  authorizes  the 
institution  to  provide  postsecondary 
programs  should  be  considered  as  a 
factor  in  determining  good  cause  for 
granting  a  reduction,  the  Secretary'  does 
not  believe  that  such  approval  on  its 
own  is  sufficient  reason  for  granting  an 
institution’s  request,  as  such  an 
approval  will  most  likely  not  include  all 
areas  that  the  Secretary  will  look  at  to 
determine  that  a  reduction  is  warranted. 
Other  factors  that  should  be  taken  into 
account  include  the  number  of  hours  of 
attendance  and  other  coursework  that  a 
full-time  student  is  required  to  complete 
in  the  academic  year,  and  any  unique 
circumstances  that  justify  granting  the 
institution’s  request. 

Changes:  Section  668.3(c)  has  been 
amended  to  clarify  that  an  institution 
may  apply  for  a  longterm  reduction  in 
the  length  of  an  academic  year  if  k 
wishes  to  continue  operating  with  a 
reduced  academic  year  on  a  longterm 
basis.  Section  668.3(d)  has  been  added 
to  specify  that  an  institution  may 
demonstrate  compliance  w'ith  this 
requirement  by  making  arrangements 
that  are  satisfactory  to  the  Secretary  to 
repay  any  overawards  that  resulted  from 
the  improper  awarding,  disbursing,  or 
delivering  of  Title  IV,  HEA  program 
funds. 

Section  668.8  Eligible  Program 
English  as  a  Second  Language 

Comments:  Many  commenters 
requested  the  elimination  of  the 
requirement  that  institutions  test 
students  at  the  conclusion  of  English-as- 
a-Second-Language  (ESL)  programs,  to 
substantiate  their  proficiency  in  English, 
and  that  schools  only  admit  students 
who  “need”  such  training.  Commenters 
suggested  that  the  Department  lacks  the 
authority  to  require  that  institutions  test 
program  completers  in  ordei  to  evaluate 
what  they  have  learned  or  to  dictate 
institutional  admissions-policies. 
Furthermore,  a  number  of  commenters 
asserted  that  they  did  not  believe  that 
the  Department  had  grounds  for  limiting 
student  aid  eligibility  for  individuals  in 
ESL  programs  to  Federal  Pell  Grants 
only,  as  stipulated  in  the  regulations. 

Discussion:  Upon  further 
consideration,  the  Secretary  agrees  that 
the  assessment  of  whether  an  ESL 
program  is  providing  adequate 
instruction  in  English  to  allow  a  student 
to  use  already  existing  knowledge, 
training,  or  skills  should  be  left  to  an 
institution’s  accrediting  agency. 
Although  findings  from  the  Department 
of  Education’s  Inspector  General  have 
revealed  more  abuses  in  these  programs 
historically,  the  Secretary  will  defer 


regulating  in  this  area  for  now  to 
provide  the  accrediting  agencies  an 
opportunity  to  address  this  problem. 

The  Secretary  notes  that  an  institution 
is  still  required  to  document  its 
determination  that  ESL  instruction  is 
necessary  to  enable  each  student 
enrolled  in  its  ESL  program  to  use 
already  existing  knowledge,  training,  or 
skills.  The  Secretary  notes  that  section 
401(c)(2)  of  the  HEA  limits  the 
eligibility  of  these  ESL  programs  to  the 
Federal  Pell  Cfrant  Program.  A  student 
may  receive  other  Title  IV,  HEA 
program  assistance  for  ESL  coursework 
that  is  part  of  a  larger  eligible  program. 

Changes:  Section  668.8(j)(2)  has  been 
removed  from  the  regulations. 

Undergraduate  Educational  Program  in 
Credit  Hours 

Comments:  Five  commenters 
requested  that  the  Secretary  put  back 
into  the  clock-hour/credit-hour 
conversion  regulations  the  provision 
that  allows  the  Secretary  to  determine  if 
a  degree  is  an  equivalent  degree  and 
therefore  exempt  from  the  requirements 
of  the  clock-hour/credit-hour 
conversion  formula.  Two  of  the 
commenters  believed  that  programs 
offered  at  institutions  accredited  by  the 
Association  of  Advanced  Rabbinical  and 
Talmudic  Schools,  which  in  some  States 
lead  to  the  First  Talmudic  degree  rather 
than  a  baccalaureate  degree,  is  a  clear 
example  of  an  equivalent  degree  and 
therefore  should  be  exempted  from  the 
clock-hour/credit-hoiur  conversion 
requirements.  Four  commenters 
suggested  that  the  Secretary  consider 
factors  such  as  the  length  of  the  program 
or  acceptance  as  equivalent  to  the 
baccalaureate  degree  for  purposes  of 
licensure  by  a  State  agency  when 
determining  if  a  degree  is  in  fact  an 
equivalent  degree. 

Two  commenters  were  concerned 
about  the  impact  of  the  clock-hour/ 
credit-hour  conversion  regulations  on 
hospital-based  diploma  nursing 
programs  that  do  not  lead  to  a  degree. 
The  commenters  believed  that  it  was 
unfair  to  reduce  Federal  financial 
assistance  to  students  w'ho  were 
enrolled  at  a  hospital-based  diploma 
school  of  nursing  but  were  taking  a 
substantial  number  of  credits  at  a  local 
university  or  community  college.  The 
two  commenters  requested  that  the 
Secretary  allow  programs  that  offer 
equivalent  credentials  to  be  exempted 
from  the  clock-hour/credit-hour 
conversion  requirements. 

One  commenter  requested  that  the 
Secretary  allow  an  undergraduate 
program  offered  over  at  least  two  years 
to  be  exempted  from  the  clock-hour/ 
credit-hour  conversion  regulations  if  the 


program  was  equivalent  to  an  associate 
degree,  as  defined  under  paragraph  (b) 
of  this  section. 

Discussion:  The  Secretary  agrees  with 
those  commenters  who  requested  that 
the  Secretary  reinsert  the  provision 
(previously  removed  from  the  clock- 
hour/credit-hour  conversion  regulations 
in  the  April  29, 1994  final  regulations) 
that  an  institution  offering  an 
undergraduate  educational  program 
measured  in  credit  hours  and  at  least 
two  academic  years  in  duration  is 
exempt  from  applying  the  formula 
contained  in  paragraph  (1)  to  that 
program  if  the  program  provides  an 
equivalent  degree  as  determined  by  the 
Secretary,  or  if  each  course  within  the 
program  is  fully  acceptable  for  credit 
toward  that  institution’s  equivalent 
degree.  Since  publication  of  the  final 
regulations  on  April  29, 1994,  the 
Secretary  has  encountered  at  least  one 
instance  of  a  degree  that  the  Secretary 
considers  to  be  an  equivalent  degree  to 
a  baccalaureate  degree.  Given  this 
additional  information,  the  Secretary 
believes  that  it  is  necessary  to  reinsert 
the  “equivalent  degree  as  determined  by 
the  Secretary”  language  back  into  the 
clock-hour/credit-hour  conversion 
regulations  so  as  not  to  penalize  those 
institutions  that  offer  the  equivalent 
degree. 

With  respect  to  those  commenters 
who  were  concerned  about  the  impact 
of  the  clock-hour/credit-hour 
conversion  regulations  on  hospital- 
based  diploma  schools  of  nursing  and 
who  suggested  inserting  “equivalent 
credential”  into  the  regulations  to 
exclude  these  types  of  programs,  the 
Secretary  believes  that  the  issue  has 
been  resolved.  Pub.  L.  103-382,  which 
was  signed  by  the  President  on  October 
20, 1994,  amends  the  HEA  to  specify 
that  public  or  private  nonprofit  hospital- 
based  diploma  schools  of  nursing 
programs  are  exempt  from  the  clock- 
hour/credit-hour  conversion  regulations 
as  of  July  1,  1994.  The  Secretary  has 
incorporated  this  statutory  exemption 
into  new  §  668.9(b)  (see  discussion  in 
the  preamble  for  §  668.9  under 
significant  changes  to  the  final 
regulations).  Because  there  is  now  a 
statutory  exemption  for  hospital-based 
diploma  schools  of  nursing,  the 
Secretary  sees  no  reason  to  provide  a 
broad-based  exclusion  for  non-degree 
programs  and  therefore  does  not  believe 
it  to  be  appropriate  to  exclude  programs 
that  lead  to  an  equivalent  credentiaL 

The  Secretary  disagrees  with  the 
commenter  who  specifically 
recommended  excluding  programs  that 
"are  the  “equivalent  of  an  associate 
degree”  as  defined  under  §  668.8(b). 
from  the  requirements  of  the  clock- 
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hour/credit-hour  conversion 
regulations.  The  Secretary  believes  that 
under  the  definition  of  the  “equivalent 
of  an  associate  degree,”  associate  degree 
programs  are  already  exempt  fi'om  the 
requirements  of  the  clock-hour/credit- 
hour  conversion  regulations,  provided 
that  the  associate  degree  program  is  at 
least  two  academic  years  of  study. 
Furthermore,  a  two  academic  year 
program  that  is  acceptable  for  full  credit 
towards  a  bachelor’s  degree  is  also 
exempted  from  the  clock-hour/credit- 
hour  conversion  requirements, -provided 
that  the  bachelor’s  degree  program  is 
offered  at  the  same  institution  that 
provides  the  two  academic  year 
program. 

Changes:  Changes  have  been  made. 

The  Secretary  is  amending  §  668.8(k)  (1) 
and  (2)  to  exempt  a  program  fi-om  the 
clock-hour/credit-hour  conversion 
requirements  if  the  program  is  an 
equivalent  degree  as  determined  by  the 
Secretary  or  if  each  course  within  the 
program  is  fully  acceptable'  for  credit 
toward  the  institution’s  equivalent 
degree. 

Comments:  One  commenter  asked  if 
there  were  any  clock-hour/credit-hour 
conversion  requirements  for  programs 
offered  in  number  of  courses,  rather 
than  in  credit  hours. 

Discussion:  Institutions  that 
participate  in  the  Title  IV,  HEA 
programs  must  measure  their  programs 
in  clock  hours  or  in  credit  hours. 

Changes:  None. 

Subpart  B — Standards  for  Participation 
in  the  Title  IV,  HEA  Programs 

Section  668.12  Application  procedures 

Comments:  There  were  a  number  of 
comments  on  this  section.  Many 
commenters  suggested  that  the 
requirement  that  an  entire  institution 
must  be  recertified  if  the  institution 
proposes  to  establish  a  branch  campus 
or  an  additional  location  that  will  offer 
100  percent  of  an  educational  program 
off  site  be  deleted.  Institutions 
expressed  their  concern  that  this 
provision  would  act  as  a  disincentive 
for  institutions  to  agree  to  offer 
programs  at  employer  sites  and  would 
therefore  be  at  odds  with  the 
Administration’s  efforts  to  increase 
education  and  training  collaboration 
between  institutions  and  employers. 
Some  commenters  suggested  that  this 
provision  be  revised  to  exclude 
programs  offered  by  degree-granting 
institutions. 

Discussion:  The  Secretary  agrees  that 
not  all  institutions  that  add  an 
additional  location  that  offers  100 
percent  of  a  program  need  to  be  required 
to  be  recertified.  However,  the  Secretary 


has  determined  through  experience  that 
the  addition  of  a  branch  campus  or 
other  location  that  offers  a  complete 
educational  program  can  have  a  major 
impact  on  the  financial  status  of  the 
whole  institution  and  the  ability  of  the 
whole  institution  to  administer  the  Title 
rv,  HEA  programs.  For  many  years,  the 
Secretary  has  required  institutions  that 
seek  to  add  a  location  at  which  a 
complete  educational  program  is  offered 
to  undergo  a  certification  review  so  that 
the  Secretary  could  ascertain  whether 
the  institution  has  the  financial 
resomrces  and  sufficient  administrative 
capability  to  support  another  location. 

Therefore,  the  Secretary  has  removed 
the  requirement  that  an  institution  must 
apply  to  the  Secretary  for  a  certification 
that  the  institution  continues  to  meet 
the  standards  for  participation  in  the 
Title  IV,  HEA  programs  if  the  institution 
adds  an  additional  location  that  offers 
100  percent  of  a  program.  However,  the 
Secretary  requires  the  institution  to 
notify  the  Secretary  of  the  addition  of 
such  a  location  (as  institutions  that  add 
an  additional  location  that  offers  at  least 
50  percent  of  an  educational  program 
are  currently  required  to  do)  if  the 
institution  wishes  to  have  the  location 
included  in  the  institution’s 
participation  in  a  Title  IV,  HEA 
program.  The  Secretary  puts  institutions 
on  notice  that  they  may  be  required  to 
file  a  complete  recertification 
application  if  the  Secretary  determines 
that  the  addition  of  the  location  might 
impair  an  institution’s  administrative 
capacity  or  financial  strength. 

Commenters  that  discussed  employer- 
sponsored  training  programs  seemed  not 
to  understand  that  if  institutions 
contract  with  employers  to  provide 
training  programs  at  the  work-site  or 
some  other  off-campus  location,  that  the 
employer  is  paying  for  the  cost  of 
training,  and  that  no  Title  IV,  HEA 
program  funds  are  involved,  there  is  no 
need  for  the  institution  to  notify  the 
Secretary. 

Changes:  Section  668.12  has  been 
revised  to  no  longer  require  an 
institution  to  apply  to  the  Secretary  for 
a  certification  that  the  institution 
continues  to  meet  the  standards  for 
participation  in  the  Title  IV,  HEA 
programs  if  the  institution  adds  an 
additional  location  that  offers  100 
percent  of  a  program.  Section  668.12  has 
been  further  revised  to  require  that,  if  an 
institution  adds  an  additional  location 
that  offers  100  percent  of  a  program,  the 
institution  is  required  to  notify  the 
Secretary  in  accordance  with  34  CFR 
600.30.  The  current  regulations  already 
provide  that  the  institution  may  be 
required  to  file  a  complete 


recertification  application  if  the 
Secretary  deems  it  necessary.. 

Section  668.15  Factors  of  Financial 
Responsibility 

General  Standards  of  Financial 
Responsibility  Cash  Reserve 

Comments:  Many  commenters 
believed  that  requiring  an  institution  to 
maintain  a  cash  reserve  fund  equal  to  at 
least  25  percent  of  the  total  dollar 
amount  of  refunds  paid  by  the 
institution  in  the  previous  fiscal  year 
would  not  protect  students  or  the 
Federal  government  if  the  institution 
failed  or  went  bankrupt.  The 
commenters  opined  that  in  a  bankruptcy 
proceeding  the  disposition  of  any 
balance  in  the  cash  reserve  fund  would 
fall  under  the  jurisdiction  of  a  Federal 
bankruptcy  court  and  therefore  would 
not  be  available  immediately  to  students 
or  to  the  government.  Furthermore, 
some  commenters  indicated  that 
because  an  institution  would  have 
unrestricted  access  to  cash  reserve  funds 
the  cash  assets  held  in  such  funds  are 
potentially  at  risk  due  to  the  possibility 
of  preferential  transfer  or  fraudulent 
conveyance  by  an  owner  in  advance  of 
a  bankruptcy  proceeding. 

Many  other  commenters  believed  that 
the  cash  reserve  fund  requirement  was 
unnecessary  in  view  of  all  the  other 
requirements  that  an  institution  must 
now  satisfy  to  demonstrate  that  it  is 
financially  responsible.  The 
commenters  contended  that  this 
requirement  would  place  an  “undue 
burden”  on  an  institution  and  could 
prevent  the  institution  from  otherwise 
meeting  other  financial  responsibility 
standards  or  even  cause  the  institution 
to  become  financially  unstable. 
Moreover,  based  on  the  new  criteria  for 
calculating  a  refund  under  the  “fair  and 
equitable”  refund  provisions,  the 
commenters  were  concerned  that  the 
amount  of  the  cash  reserve  could  grow 
significantly  in  a  short  period  of  time 
and  would  thus  place  an  increasing  and 
on-going  financial  burden  on  the 
institution.  Some  of  these  commenters, 
and  other  commenters,  urged  the 
Secretary  to  reduce  the  amount  of  the 
required  reserve  from  25  percent  to 
either  10  percent  or  an  amount  that 
would  be  necessary  for  the  institution  to 
be  able  to  make  refunds  for  a  30-day 
period.  Another  commenter  suggested 
that  the  Secretary  impose  the  cash 
reserve  requirement  only  on  an 
institution  that  does  not  satisfy  all  other 
financial  responsibility  standards;  or, 
require  that  the  institution  maintain, 
temporarily,  a  cash  reserve  fund  until 
the  institution  is  able  to  provide,  to  the 
Secretary,  an  irrevocable  letter  of  credit. 
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Other  commenters  believed  that  the 
cash  reserve  requirement  would 
adversely  affect  an  institution’s  ability 
to  maintain  its  educational  standards 
because  capital  that  would  traditionally 
be  available  to  the  institution  for 
reinvestment  in  the  institution  or 
otherwise  used  to  support  the  , 
institution’s  educational  services  and 
facilities  would  now  have  to  be 
wastefully  set  aside  in  a  reserve  fund. 

The  commenters  suggested  that  the 
Secretary  restructure  the  requirement  to 
allow  an  institution  to  mitigate  or 
eliminate  its  cash  reserve  if  the 
institution  could  demonstrate  set  levels 
of  reinvestment  in  its  business  through 
capital  acquisition.  At  a  minimum,  the 
commenters  urged  the  Secretary  to 
allow  an  institution  to  provide  a  bond 
or  letter  of  credit  in  lieu  of  the  cash 
reserve  fund  requirement 

One  commenter  believed  that  the 
separate  fund  provision  of  this 
requirement  would  be  particularly 
troublesome  because  it  would  impose 
accounting,  reporting,  and  management 
burdens  that  would  not  be  warranted  for 
all  institutions.  The  commenter 
recommended  that  the  Secretary 
provide  an  alternative  method  under 
which  an  institution  could  prove  that  it 
met  all  the  requirements  of  this  section. 
Specifically,  the  commenter  suggested 
that  the  Secretary  allow  an  institution 
that  issues  debt  in  the  public  debt 
markets  and  achieves  an  “investment 
grade’’  credit  rating  on  that  debt  issue 
with  a  nationally  recognized  debt  rating 
service  to  establish  that  it  is  financially 
responsible  in  this  manner. 

Still  other  commenters  believed  that 
the  Secretary  was  imposing  an 
unreasonable  financial  burden  on  an 
institution  that  participates  in  a  State 
tuition  recovery  program.  The 
commenters  noted  that  since  the 
Secretary  has  not  approved  any  State 
tuition  recovery  funds,  an  institution 
that  would  otherwise  be  exempt  from 
the  cash  reserve  requirement  would 
have  to  continue  to  contribute  to  the 
State’s  fund  and  would,  for  identical 
reasons,  be  required  to  maintain  for 
Federal  purposes  a  cash  reserv'e  fund. 
These  commenters  urged  the  Secretary 
to  grant  relief  to  institutions  by  acting 
expeditiously  to  approve  State  tuition 
recovery  programs. 

One  commenter  noted  that  the  term 
“refunds”,  as  used  in  this  section,  could 
mean  tuition  refunds,  institutional 
refunds,  or  any  disbursements  made  to 
students.  The  commenter  suggested  that 
the  Secretary  clarify  the  meaning  of  the 
term  so  that  an  institution  may  calculate 
correctly  the  amount  of  its  required  cash 
reserve. 


A  number  of  commenters  contended 
that  the  requirement  to  maintain  the 
cash  reserve  fund  in  a  bank  account  or 
in  the  form  of  short-term  securities  was 
unnecessary  and  restrictive.  One  of 
these  commenters  believed  that  the 
Secretary  should  exempt  from  the 
separate  cash-reserve  fund  requirement 
an  institution  that  had  sufficient 
unrestricted  funds  to  pay  required 
refunds.  Other  commenters  urged  the 
Secretary  to  allow  an  institution  to 
maintain  its  cash  reserve  in  a  money 
market  fund  or  in  other  Federal 
government  securities  with  maturities  of 
one  year  or  less. 

A  few  commenters  believed  that  the 
establishment  of  a  cash  reserve  fund 
could  be  a  problem  for  public 
institutions  located  in  a  State  that 
controls  directly  the  receipt  and 
disbursement  of  funds.  The  commenters 
noted  that  those  institutions  may  not 
have  the  authority  under  State  law  to 
establish  a  cash  reserve  fund.  Another 
commenter  noted  that  many  public 
university  systems  operate  under  a 
pooled  treasury  concept.  Under  that 
scheme,  the  three-month  U.S.  Treasury 
notes  that  could  be  used  to  satisfy  the 
cash  reserve  fund  requirement  would 
not  be  earmarked  to  one  campus. 
Consequently,  the  commenter 
recommended  that  instead  of  requiring 
each  campus  to  calculate  the  amount  of 
a  reserve  fund  and  maintain  that  fund, 
the  Secretary  should  revise  the 
regulations  to  allow  a  public  university 
system  to  (1)  calculate  the  amount  of  the 
reserve  fund  based  on  the  total  refunds 
of  all  system  campuses  and,  (2) 
maintain  one  consolidated  reserve  fund 
for  all  the  system’s  campuses. 

Discussion:  Under  section  498(c)(6)  of 
the  HEA,  the  Secretary  is  charged  with 
establishing  requirements  to  ensure  that 
an  institution  maintains  sufficient  cash 
reserves  to  pay  required  refunds.  The 
Secretary  believes  that  an  institution’s 
ability  to  make  required  refunds  is 
enhanced  by  requiring  the  institution  to 
reserve  a  portion  of  the  cash  it  receives 
from  students  in  advance  of  providing 
educational  services.  In  this  regard,  the 
Secretary  established  the  cash-reserve- 
fund  requirement  on  the  premise  that  if 
an  institution,  at  the  beginning  of  its 
fiscal  year,  reserved  a  reasonable 
amount  of  cash  of  an  amount  based  on 
a  percentage  of  the  institution’s 
historical  refund  experience,  the 
institution  would  have  sufficient  cash 
reserves  to  make  refunds  to  students. 
However,  the  Secretary  is  convinced 
that  many  points  made  by  the 
commenters  are  valid,  and  that  a 
performance-based  approach  will  better 
accomplish  the  statutory  requirements 
and  the  Secretary’s  objectives. 


Under  this  performance-based 
approach,  the  Secretary  would  consider 
an  institution  to  have  satisfied  the 
statutory  requirement,  that  the 
institution  maintained  sufficient  cash 
reserves  to  make  required  refunds,  if  for 
two  consecutive  years  (1)  the  institution 
demonstrates,  to  the  satisfaction  of  the 
Secretary,  that  it  has  made  all  required 
refunds  to  students  in  a  timely  manner, 
and  (2)  that  it  has  met  or  exceeded  all 
of  the  financial  responsibility  standards 
in  §  668.15(b)  in  both  of  its  last  two 
consecutive  fiscal  years.  An  institution 
that  demonstrates  that  it  satisfies  these 
criteria  provides  reasonable  assurance  to 
the  Secretary  that  the  institution  will 
continue  to  make  required  refunds  in  a 
timely  manner.  Moreover,  the  Secretary 
believes  that  such  an  institution  is  not 
likely  to  close  precipitously  because  the 
institution  will  have  demonstrated  over 
a  period  of  time  that  it  is  financially 
responsible.  Along  the  same  lines,  the 
Secretary  acknowledges  that  there  is 
little,  if  any,  risk  associated  with  an 
institution  that  has  its  liabilities  backed 
by  the  full  faith  and  credit  of  a  State,  or 
by  an  equivalent  governmental  entity, 
and  therefore  considers  such  an 
institution  to  have  sufficient  cash 
reserves  to  make  required  refunds. 

Conversely,  the  Secretary  believes 
that  the  risk  of  precipitous  closure 
increases  significantly  for  an  institution 
that  is  unable,  or  unwilling,  to  make 
required  refunds  in  a  timely  manner,  or 
that  fails  to  meet  the  financial 
responsibility  standards.  Therefore, 
upon  a  finding  by  the  Secretary,  or  an 
independent  auditor  engaged  in  the 
performance  of  a  financial  or 
compliance  audit,  or  a  SPRE,  or  a  State 
licensing  authority,  that  the  institution 
failed  to  make  required  refunds  in  a 
timely  manner,  or  failed  to  satisfy  the 
standards  of  financial  responsibility 
under  §  668.15(b)  in  either  of  the 
institution’s  last  two  complete  fiscal 
years,  the  Secretary  shall  require  the 
institution  to  submit  to  the  Secretary  an 
irrevocable  letter  of  credit  equal  to  at 
least  25  percent  of  the  total  amount  of 
refunds  the  institution  made,  or  should 
have  made,  during  the  institution’s  last 
complete  fiscal  year.  This  irrevocable 
letter  of  credit  requirement  may  be 
satisfied  in  conjunction  with  any  letter 
of  credit  that  may  be  required  under 
§  668.13(d)(1)  or  §  668.15(d)(2).  The 
Secretary’  may,  in  his  sole  discretion, 
require  that  two  or  more  letters  of  credit 
be  established  separately  with  common 
expiration  dates  or  combined  into  a 
single  letter  of  credit. 

In  establishing  this  performance- 
based  requirement,  the  Secretary 
consider^  carefully  the  points  made  by 
the  commenters  who  noted  that  the 
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reserve- fund  requirement  would 
provide  little,  if  any,  protection  to 
students  in  the  event  that  an  institution 
went  bankrupt,  and  the  commenters 
who  argued  that  it  was  unnecessary  or 
counter-productive  to  require  an 
institution  that  otherwise  satisfies  its 
financial  and  fiduciary  responsibilities 
to  maintain  a  reserve  fund.  The 
Secretary  believes  that  by  applying  the 
letter  of  credit  provision  only  to  non¬ 
performing  institutions,  this* 
requirement  provides  the  necessary 
incentive  for  institutions  to  make,  and 
to  continue  to  make,  refunds  in  a  timely 
manner,  provides  reasonable  assurance 
that  the  ^cretary  will  be  able  to  make 
refunds  to  students  in  the  event  that  an 
institution  closes  precipitously,  and  at 
the  same  time  relieves  the  burden  on 
performing  institutions. 

The  Secretary  notes  that  since  this 
requirement  will  not  take  effect  until 
July  1, 1995,  an  institution  must 
continue  to  comply  with  the  current  25 
percent  cash-reserve  requirement  until 
that  date.  Therefore,  in  response  to 
public  comment  and  further  review,  the 
Secretary  wishes  to  clarify  the  following 
issues.  First,  with  respect  to  calculating 
the  amount  of  the  cash  reserve,  the  term 
“refunds”  includes' only  refunds  of  title 
IV,  HEA  program  funds.  Second,  an 
institution  may  borrow  cash  from  its 
reserve  fund  but  only  when  this  is 
necessary  for  the  institution  to  comply 
with  the  requirement  that  it  make  timely 
refunds.  If  an  institution  uses  the 
reserve  fund  for  this  reason,  the 
Secretary  will  consider  the  institution  to 
be  in  compliance  with  the  requirement 
in  §668.15(b)(5)(i)  if  the  institution 
demonstrates  that  it  maintained  an 
average  monthly  fund  balance  in  its 
cash  reserve  fund  that  was  at  least  equal 
to  the  amount  of  the  required  cash 
reserve.  Lastly,  because  an  institution 
must  demonstrate  its  compliance  with 
the  reserve-fund  requirement  by 
providing  the  required  information  in  a 
note  to  its  audited  financial  statement, 
the  institution  may,  in  lieu  of 
establishing  a  separate  cash-reser\’e 
fund  for  each  of  its  locations,  establish 
a  single  cash-reser\'e  fund  that 
represents  the  institution’s  combined 
refund  exposure  for  all  locations.  To 
enable  the  Secretary  to  make  a 
determination  regafding'&n  institution’s 
compliance  with  this  provision,  the 
refund  experience  and  cash  reserve 
requirement  for  each  eligible  and 
participating  institution  shall  be 
disclosed  separately  in  the  required 
footnote. 

Changes:  Section  668.15fb){5)  is 
amended  to  require  that,  institutions  not 
coming  within  the  performance-based 
exception  set  out  in  §  668.15(d)(1),  must 


submit  to  the  Secretary  an  irrevocable 
letter  of  credit,  that  is  acceptable  and 
payable  to  the  Secretary,  for  an  amoimt 
equal  to  at  least  25  percent  of  the  total 
amount  of  title  IV,  HEA  program 
refunds  the  institution  made,  or  should 
have  made,  during  the  institution’s  last 
complete  fiscal  year. 

In  addition,  the  Secretary  makes  the 
following  conforming  changes  to 
§  668.15(d),  Exceptions  to  the  general 
standards  of  financial  responsibility. 
First,  the  Secretary  amends 
§  668.15(d)(1)  to  exempt  from  the 
requirement  to  submit  an  irrevocable 
letter  of  credit,  an  institution  that  (1)  has 
its  liabilities  backed  by  the  full  faith  and 
credit  of  a  State,  or  equivalent 
governmental  entity,  or  (2)  any 
institution  that  has,  for  both  of  its  Jwo 
latest  consecutive  fiscal  years 
demonstrated,  to  the  satisfaction  of  the 
Secretary,  with  the  support  of  an 
audited  financial  statement  submitted  in 
accordance  with  §  668.15(e)  and 
§  668.23(c),  that  it  has  made  all  of  its 
required  title  IV,  HEA  program  refunds 
in  accordance  with  the  "timely 
payment”  provisions  in  §  668.22(j)(4), 
and  has  for  both  of  those  years  met  or 
exceeded  the  standards  of  financial 
responsibility  under  §  668.15(b). 

Second,  in  §  668.15(d)  the  Secretary 
determines  an  institution’s  compliance 
with  the  two-consecutive-year 
performance  requirement  by  evaluating 
(1)  the  institution’s  compliance  audit 
reports  and  audited  financial  statements 
covering  that  2-year  period,  and  (2)  any 
untimely  refund  findings  during  that 
two-year  period  from  a  program  review, 
a  SPRE,  other  State  agency  or  an 
independent  auditor.  This  section  also 
requires  the  institution  to  have  met  the 
standards  of  financial  responsibility 
under  §  668.15(b)  for  the  2-year  period. 

If  an  institution  is  cited  by  an  auditor 
for  a  condition  that  would  no  longer 
permit  it  to  use  the  exemption  in 
668.15(d)(1),  the  institution  must  notify 
the  Secretary  of  that  fact  within  30  days 
of  receiving  such  notice  from  its  auditor, 
and  must  take  immediate  steps  to  secure 
the  required  letter  of  credit. 

The  Secretary  has  made  a  conforming 
change  to  §§  668.15(b)  (7)(i)(A)  and 
(8)(i)(B)  by  removing  the  reference  to  the 
cash  reserve  fund  in  the  delineation  of 
items  that  would  be  included  in  the  list 
of  institutional  assets  for  the  acid  test 
analysis. 

Acid  Test  Ratio 

Comments:  A  number  of  commenters 
agreed  with  the  Secretary’s  decision  to 
exclude  from  the  calculation  of  the  acid 
test  ratio  uncollateralized  receivables 
from  owmers  and  related  parties. 


Several  commenters  argued  that  ,the 
use  of  an  acid  test  ratio,  as  more  of  a  test 
of  liquidity  than  of  assets,  was  contrary 
to  Congressional  intent. 

Other  commenters  believed  that  the 
acid  test  ratio  was  defined  too  narrowly 
in  the  regulations  to  include  as  current 
assets  only  cash,  cash  equivalents,  and 
current  accounts  receivables.  The 
commenters  noted  that  generally  the 
acid  test  ratio  is  defined  as  current 
assets  less  inventory  divided  by  current 
liabilities.  Such  a  definition  would 
allow  other  current  assets  not  included 
in  the  regulatory  definition  to  be  used 
in  calculating  the  acid  test  ratio. 
However,  the  commenters  opined  that 
an  acid  test  ratio,  regardless  of  how  it  is 
calculated,  is  inappropriate  and 
therefore  not  applicable  to  the  education 
training  industry.  The  commenters 
argued  that  the  short-term  liquidity 
requirements  imposed  by  the  acid  test 
ratio  would  force  an  institution  to  delay 
making  capital  investments  to  the 
detriment  of  its  students.  To  make  a 
better  assessment  of  the  financial 
performance  and  stability  of  an 
institution,  some  of  the  commenters 
suggested  that  the  Secretary  should 
evaluate  the  significance  of  the  ratio  in 
view  of  other  financial  indicators  such 
as  operating  losses,  negative  equity,  or 
commercial  loan  defaults.  Other 
commenters  suggested  that  in  view  of 
the  new  institutional  oversight 
provisions  under  Part  H  of  the  HEA  the 
Secretary  should  adopt  for  these 
regulations  the  previous  1:1  current 
ratio  requirement.  A  few  other 
commenters  urged  the  Secretary  to 
remove  the  acid  test  ratio  requirement 
because  they  believed  that  the  new 
audit  requirements  would  provide 
safeguards  sufficient  to  ensure  that  an 
institution  could  meet  its  liabilities  and 
remain  operational.  Still  other 
commenters  suggested  that  if  an 
institution  failed  to  meet  the  acid  test 
ratio  requirement,  the  Secretary  should 
merely  refer  the  institution  to  the  State 
for  review  under  the  provisions  of  the 
State  Postsecondary  Review  Program. 
Yet  another  commenter  urged  the 
Secretary  to  adopt  as  a  satisfactory 
measure  of  liquidity  the  acid  test  ratio 
of  between  0.5  to  0.75:1  suggested  by 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA). 

One  commenter  believed  strongly  that 
the  Secretary  should  not  allow  an 
institution  to  include  accounts 
receivable  on  the  asset  side  of  the  acid 
test  ratio  because  the  receivables  could 
not  be  readily  liquidated. 

A  few  commenters  believed  that  for 
purposes  of  calculating  the  acid  test 
ratio  an  institution  should  not  be  able  to 
consider  as  a  cash  equivalent  the  cash 
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reserve  under  §  668.15(b)(5).  The 
commenters  noted  that  the  cash  reserve 
would  be  a  restricted  fund  (i.e.,  used 
only  for  the  payment  of  refunds)  and 
therefore  would  not  be  available  to  pay 
the  general  debts  of  the  institution. 

Thus,  the  commenters  contended  that  if 
the  Secretary  allowed  institutions  to 
include  the  cash  reserve  as  a  current 
asset  an  otherwise  insolvent  institution 
might  be  able  to  satisfy  the  acid  test 
requirement.  Another  commenter  agreed 
with  the  provision  that  cash  reserves 
should  be  included  in  the  acid  test  ratio 
but  believed  that  the  provision  should 
be  expanded  to  read  as  follows: 

“Reserve  funds  created  in  accordance 
with  §  668.15(b)(5)  may  be  included  as 
cash  equivalents  in  calculating  the 
institution’s  acid  test  ratio.”  Still  other 
commenters  suggested  that  fixed  assets, 
prepaid  expenses,  and  inventory  be 
included  in  calculating  the  ratio. 

One  commenter  noted  that  an 
institution  could  be  financially  stable 
despite  its  failure  to  meet  the  1:1  acid 
test  ratio  requirement.  The  commenter 
opined  that  em  auditor  would  be  in  the 
best  position  to  determine  whether  an 
institution  was  financially  stable  and 
suggested  that  the  Secretary  require  the 
auditor  to  make  that  determination 
based  on  guidance  issued  by  the  AICPA 
regarding  an  auditor’s  responsibility  for 
determining  an  institution’s  ability  to 
continue  as  a  going  concern.  The 
commenter  suggested  that  in  lieu  of  the 
acid  test  ratio  the  Secretary  should 
require  an  auditor  to  make  a  “going 
concern”  determination  and  hold  the 
auditor  responsible  for  applying  the 
AICPA  guidelines  in  making  that 
determination. 

Discussion:  Section  498(c)(2)  of  the 
HEA  directs  the  Secretary  to  prescribe 
criteria  with  respect  to  operating  losses, 
net  worth  and  assets-to-liabilities  ratios 
to  determine  that  an  institution  is 
financially  responsible.  The  Secretary 
maintains  that  the  acid  test  ratio  is  an 
appropriate  measure  of  financial 
responsibility  for  em  educational 
institution  because  it  provides  a  reliable 
measure  of  an  institution’s  ability  to 
meet  current  obligations  as  they  come 
due.  Because,  in  general,  financial 
obligations  must  be  satisfied  in  cash,  the 
Secretary  has  chosen  an  acid  test  ratio, 
because  it  relies  only  on  those  assets 
that  have  the  highest  probability  of 
conversion  into  cash.  The  Secretary  has 
chosen  to  exclude  less  liquid  items  such 
as  inventory,  related  party  receivables, 
and  prepaid  or  deferred  items  for  the 
following  reasons:  (1)  As  a  provider  of 
services,  an  educational  institution  does 
not,  in  general,  acquire  and  maintain 
significant  inventories  of  saleable 
products.  Accordingly,  for  most 


educational  institutions,  the  exclusion 
of  inventory  from  any  calculation  yields 
a  value  that  is  not  significantly  different 
from  one  that  would  be  obtained  if  such 
inventories  were  included.  Furthermore, 
because  of  difficulties  associated  with 
the  valuation  of  inventories,  and  the 
existence  of  differing  methodologies  of 
accounting  for  inventories  and,  because 
a  distressed  liquidation  of  inventory 
items  by  an  institution  in  financial 
difficulty  may  result  in  the  realization  of 
only  a  portion  of  their  actual  value, 
comparability  of  inventory  values 
among  institutions  is  extremely 
difficult.  The  Secretary,  in  seeking  a  fair 
basis  of  comparison  that  is  applicable  to 
all  institutions,  chose  to  exclude 
inventories  from  any  calculation  of 
liquidity: 

(2)  Related  party  receivables  that  are 
uncollateralized  represent  unsecured 
claims  on  the  assets  of  other  businesses 
or  individuals  the  repayment  of  which 
is  substantially  at  the  discretion  of  the 
controlling  individual  or  business 
entity.  While  in  many  cases  these  assets 
are  accounted  for  as  demand  notes  and 
hence  they  are  appropriately  classified 
as  current,  they  are  in  fact  repayable  at 
the  discretion  of  the  controlling 
individual,  and  the  Secretary  has  seen 
institutions  close  for  financial  reasons 
without  having  demanded  such 
repayments  firom  related  parties. 

Because  the  Secretary  cannot  reasonably 
determine  the  probability  that  such 
claims  will  be  paid,  the  Secretary 
believes  that  he  is  justified  in  excluding 
these  items  ft’om  any  calculation  of 
liquidity;  and 

(3)  In  general,  prepaid  items  and 
deferrals  represent  past  outflows  of  cash 
that  may  provide  future  economic 
benefits  to  an  institution.  Because  the 
realization  of  these  assets  depends  in 
large  part  on  the  continued  existence  of 
the  educational  institution,  the 
Secretary  believes  it  is  appropriate  to 
exclude  these  items  when  evaluating  an 
institution  at  a  fixed  point  in  time. 

The  Secretary  believes  that  a 
minimum  ratio  of  at  least  cash  and 
current  accounts  receivable  to  all 
current  liabilities  is  an  appropriate 
measure  of  an  institution’s  ability  to 
meet  all  of  its  financial  obligations. 
While  many  have  argued  that  unearned 
tuition  liabilities  do  not  represent 
financial  claims  on  the  assets  of  an 
institution,  and  therefore  should  be 
excluded,  the  Secretary  would  argue 
that  unearned  tuition  liabilities  are  more 
accurately  characterized  as  cash 
collected  from  students  in  advance  of 
providing  educational  services.  As  these 
funds  are  not  yet  earned  by  the 
institution,  the  Secretary  believes  that  it 
is  appropriate  to  require  that  an 


institution  have  adequate  liquid 
resources  on  hand  to  provide  refunds  to 
students  that  withdraw  or  to  fund  a 
teachout  should  the  institution  close  at 
other  than  the  end  of  an  academic 
period.  Furthermore,  while  the 
Secretary  concedes  that  such  claims  are 
not  direct  financial  claims  comparable 
to  a  fixed  debt  they  represent 
obligations  to  perform  a  service.  The 
performance  of  that  service  will  incur 
liabilities  or  the  liquidation  of  assets 
over  the  next  operating  period.  Since  a 
substantial  portion  of  the  unearned 
tuition  income  that  flows  into  an 
institution’s  revenue  accounts  is 
immediately  expended  to  provide  for 
such  things  as  instructor’s  salaries,  rent, 
utilities  and  other  operational  expenses, 
only  a  portion  of  unearned  tuition 
liabilities  are  ultimately  realized  as 
profit  by  the  institution.  It  is  the 
Secretary’s  belief  that  a  financially 
responsible  institution  should  be  able  to 
finance  continuing  operations  out  of 
earnings  retained  as  a  result  of  past 
profits  and  not  from  the  cash  i 

prepayments  of  students  who  have  yet 
to  receive  any  educational  benefit. 

The  Secretary  believes  that,  for  the 
most  part,  institutions  that  make 
significant  capital  expenditures  that  are 
expected  to  benefit  the  institution  in 
future  periods  will  finance  those 
expenditures  with  long-term  financing 
arrangements.  Accordingly,  the 
Secretary  believes  that  capital 
acquisitions  to  the  extent  that  they  are 
externally  financed  or  funded  firom 
long-term  sources  of  funds  would  not 
significantly  impact  the  acid  test  ratio. 
The  Secretary  recognizes  that  a  number 
of  institutions  incur  significant 
expenses  associated  with  marketing  and 
advertising  and  that  many  institutions 
refer  to  these  operating  expenses  as 
capitalized  costs,  often  including  these 
past  expenses  as  a  current  asset  on  the 
institution’s  balance  sheet.  The 
Secretary  believes  that  these  costs  are 
more  appropriately  characterized  as 
operating  expenses  and  does  not 
recognize  such  capitalized  assets  in  the 
acid  test  calculation. 

Contrary  to  the  opinion  expressed  in 
the  comment,  the  AICPA  does  not 
establish  standards  with  respect  to 
performance  indicators  such  as  the  acid 
test  ratio. 

While  the  Secretary'  does  not  agree 
that  fixed  assets  should  be  included  in 
the  calculation  of  the  acid  test  ratio 
because  such  assets  are  considerably 
less  liquid  than  those  that  are  included 
in  the  ratio  calculation,  the  Secretary 
does  consider  the  institution’s  total 
financial  circumstances  in  determining 
an  institution’s  compliance  with  Federal 
financial  responsibility  standards.  The 
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Secretary  includes  in  his  calculation  of 
tangible  net  worth  all  the  assets  of  an 
institution  to  the  extent  that  the  value 
of  these  assets  exceeds  the  institution’s 
liabilities  after  adjusting  for  intangible 
assets. 

Changes:  See  conforming  changes 
made  as  a  result  of  comments  on  the 
cash  reserve  requirement. 

Exceptions  to  the  General  Standards  of 
Financial  Responsibility 

Comments:  One  commenter  was 
concerned  that  an  institution  that 
participated  in  an  inadequate  State 
tuition  recovery  fund  would  be  able  to 
avoid  the  more  rigorous  requirement  in 
§  668.15(b)  under  which  the  institution 
would  need  to  maintain  in  a  separate 
fund  a  cash  reserve  equal  to  at  least  25% 
of  the  total  dollar  amount  of  refunds 
paid  by  the  institution  in  the  previous 
fiscal  year.  The  commenter  suggested 
specific  criteria  that  the  Secretary 
should  consider  in  determining  the 
adequacy  of  a  State’s  tuition  recovery 
fund.  Specifically,  the  commenter 
suggested  that  in  assessing  a  State’s 
fund  the  Secretary  should  consider  (1). 
the  maximum  fund  level.  (2)  the  current 
fund  balance.  (3)  the  amount  of  annual 
assessments  collected  by  the  fund,  (4) 
the  amount  of  claims  paid  out  by  the 
fund,  (5)  the  authority  of  the  fund 
administrator  to  levy  against  institutions 
participating  in  the  fund  additional 
assessments  and  the  administrator’s 
history  of  levying  and  collecting 
additional  assessments.  (6)  the  i^d’s 
history  of  paying  claims,  including  the 
percentage  of  claims  paid.  (7)  the 
compliance  by  an  institution  (or 
institutions)  with  the  fund’s  assessment 
and  payment  requirements  and,  (8) 
whether  students  at  an  institution  have 
received  their  refund  payments  from  the 
fund  instead  of  from  the  institution. 
Furthermore,  the  commenter  urged  the 
Secretary  to  exempt  an  institution  from 
the  25%  cash  reserve  requirement  only 
if  the  Secretary  conclude  from  the 
criteria  identified  above  that  a  State 
would  be  able  to  pay  all  claims  made 
against  the  fund. 

A  few  commenters  questioned  the 
authority  of  the  Secretary  to  determine 
the  acceptability  of  a  State’s  tuition 
recovery  fund.  These  commenters 
argued  that  since  the  statute  mandated 
the  use  of  State  tuition  recovery  funds 
the  Secretary  should  merely  require  a 
State  to  certify  that  its  fund  would  be 
able  to  pay  required  refunds  to  students 
for  institutions  that  closed 
precipitously.  In  addition,  regardless  of 
the  S^retary’s  authority  in  this  matter, 
the  commenters  believ^  strongly  that  if 
the  Secretary  approves  State  tuition 
recovery  funds  on  a  State-by-State  basis, 


in  determining  whether  to  approve  a 
State’s  fund  the  Secretary  should 
consider  the  State’s  entire  plan  for 
dealing  with  closed  institutions, 
including  provisions  for  teach-outs. 

Many  other  commenters  urged  the 
Secretary  to  approve  existing  State 
tuition  recovery  funds,  or  give 
presumptive  approval  to  those  funds, 
because  of  the  reasons  identified  in  the 
discussion  regarding  the  25%  cash 
reserve  requirement. 

Discussion:  Section  498(c)(6)  of  the 
HEA  provides  that  an  institution  may  be 
granted  an  exemption  from  the  cash 
reserve  requirement  if  it  participates  in 
a  state  tuition  recovery  fund  that  is 
acceptable  to  the  Secretary.  At  this  time 
the  Secretary  is  evaluating  possible 
standards  that  can  be  used  for 
determining  the  acceptability  of  a 
State’s  tuition  recovery  fund.  While  no 
definitive  criteria  have  yet  been 
established,  the  Secretary  has 
determined  that  three  specific  criteria 
will  be  examined  in  the  design  and 
operation  of  a  State’s  tuition  recovery  to 
determine  whether  it  is  acceptable  in 
lieu  of  the  other  cash  reserve 
requirements. 

The  Secretary  does  not  intend  to  grant 
presumptive  approval  to  any  state 
tuition  recovery  fund,  but  instead  will 
examine  applications  fi'om  states  on  a 
case-by-case  basis.  In  evaluating  an 
application  from  a  State  for  a  blanket 
approval  of  its  tuition  recovery  fund  to 
exempt  its  participating  schools  from 
the  federal  cash  reserve  requirements, 
the  Secretary  will  consider  the  extent  to 
which  the  state  tuition  recovery  fund;  1) 
provides  refunds  to  both  in-state  and 
out  of  state  students.  2)  makes  all 
refunds  in  accordance  with  the  refund 
payment  procedures  in  §  668.22(h),  3) 
provides  a  reliable  mechanism  for  the 
State  to  replenish  a  fund  should  any 
claims  arise  that  deplete  the  funds 
assets. 

Changes:  Section  668.15(d)(l)(ii)  has 
been  amended  to  delineate  the  items 
that  the  Secretary  will  consider  in 
determining  whether  a  State  tuition 
recovery  fund  is  an  acceptable 
substitute  for  the  federal  cash  reserve 
requirement.  The  Secretary  may  also 
consider  other  factors  presented  in  an 
individual  state  application  on  a  case  hy 
case  basis.  See  also  conforming  changes 
made  as  a  result  of  comments  on  the 
cash  reserve  requirement. 

Section  666.16  Standards  of 
Administrative  Capability 

Comments:  One  commenter  suggested 
that  as  a  factor  in  the  determination  of 
a  designated  individual’s  ability  to 
administer  the  Title  FV,  HEA  programs 
at  an  institution,  the  Department  should 


mandate  that  a  capable  individual  must 
not  have  defaulted  on  a  Federal  or  State 
loan. 

Discussion:  The  Secretary  has  no 
evidence  that  any  notable  percentage  of 
these  individuals  has  defaulted  on  a 
Federal  or  State  loan.  Furthermore,  the 
Secretary  believes  that  it  would  be 
extremely  burdensome  for  an  institution 
to  adequately  screen  applicable 
employees  to  ensure  that  none  of  them 
had  defaulted  on  a  Federal  or  State  loan 
or  grant. 

Changes:  None. 

Comments:  Six  commenters 
supported  the  Secretary’s  use  of  third- 
party  servicers  in  determining  whether 
or  not  an  institution  has  an  adequate 
number  of  qualified  personnel  on  hand 
in  determining  whether  or  not  an 
institution  is  ^ministratively  capable.  ’ 
Discussion:  The  Secretary  is  pleased 
to  have  been  able  to  make  this  change 
in  the  final  regulation  as  a  result  of 
public  comment  on  the  February  28, 

1994  NPRM. 

Changes:  None. 

Comments:  Several  commenters 
suggested  that  the  prohibition  on  having 
different  family  members  perform  the 
two  functions  of  authorizing  payments 
and  disbursing  or  delivering  funds  is 
onerous,  particularly  in  a  small,  family- 
run  institution.  These  commenters 
requested  that  smaller  institutions  be 
exempted  fixim  this  provision. 

Discussion:  This  standard  was 
strengthened  to  provide  additional 
deterrence  to  collusion,  which  is  a 
major  problem  at  institutions  that 
engage  in  fraud  and  at  many  institutions 
that  fail  to  make  refunds.  The 
strengthened  language  also  gives  the 
Secretary  added,  ne^ed  authority  to 
terminate  institutions  that  engage  in 
collusion. 

The  Secretary  understands  the 
concern  of  small  £amily-nm  institutions 
that  arranging  for  someone  outside  the 
family  to  perform  one  of  these  tasks  may 
be  burdensome.  However,  at  very  small 
institutions  not  meeting  this  standard, 
the  compliance  audit  would  probably 
report  that  there  are  insufficient  internal 
controls  unless  the  procedures  to  use 
additional  staff  were  followed. 

Changes:  None. 

Comments:  A  number  of  commenters 
suggested  that  the  requirement  that  an 
institution  does  not  meet  the 
administrative  capability  standards  if  it 
does  not  have  satisfactory  academic 
progress  standards  of  150  percent  of  the 
time  it  takes  to  complete  a  program 
bears  no  logical  relationship  to  the 
standards  of  administrative  capability  | 
and  therefore,  should  be  deleted. 

Discussion:  Because  students  are 
required  by  Title  IV  of  the  HEA  to 
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maintain  satisfactory  progress  to  receive 
Title  IV,  HEA  program  assistance,  it  is 
logical  that  an  institution’s  ability  to 
administer  Title  IV,  HEA  programs  must- 
be  judged,  in  part,  on  the  existence  and 
implementation  of  an  adequate 
satisfactory  progress  policy. 

Furthermore,  the  general  requirements 
that  a  school  have  a  satisfactory 
academic  progress  policy  have  been  a 
part  of  the  administrative  capability 
standards  in  the  general  provisions 
regulations  for  many  years. 

In  order  to  maintain  the  integrity  of 
the  Title  IV,  HEA  programs,  the 
Secretary  does  not  believe  that  Title  IV, 
HEA  program  assistance  should  be 
provided  beyond  the  point  at  which  a 
student  can  reasonably  be  expected  to 
complete  his  or  her  education.  The 
Secretary  believes  that  this  regulation 
achieves  this  objective. 

Change:  None. 

Comments:  A  number  of  commenters 
felt  that  the  Department  is  wrong  in 
justifying  this  policy  of  satisfactory 
academic  progress  on  the  grounds  that 
a  similar  period  will  be  used  to 
calculate  completion  rates  under  the 
Student-Right-to-Know  Act,  since  the 
latter  is  a  consumer  information  statute 
that  does  not  address  student  aid 
eligibility.  Furthermore,  the  Student- 
Right-to-Know  Act  applies  only  to  first¬ 
time,  full-time  degree  seeking  students 
while  the  satisfactory  academic  progress 
standards  would  apply  to  all  Title  IV 
students. 

Discussion:  The  Secretary  was  not 
trying  to  justify  the  satisfactory 
academic  progress  policy  based  on  the 
Student-Right-to-Know  Act.  The 
Secretary  was  merely  pointing  out  that 
the  Student-Right-to-Know  Act  also  uses 
the  concept  of  a  full-time  undergraduate 
student  completing  a  program  in  no 
more  than  150  percent  of  the  published 
length  of  the  educational  program. 

Changes:  None. 

Comments:  A  number  of  commenters 
opposed  the  minimal  satisfactory 
academic  progress  standards  set  by  the 
Department  on  the  basis  that  they  would 
discriminate  against  minority  and 
disabled  students.  Many  commenters 
suggested  that  the  imposition  of  the  150 
percent  timeframe  does  not  provide 
traditional  students  between  the  ages  of 
18  and  24  much  leeway  to  change 
programmatic  decisions.  Furthermore, 
several  commenters  suggested  that  the 
»  regulation  should  provide  for  a  phase-in 
of  the  standard,  because  if  it  is  not 
phased-in  over  time,  many  students  will 
have  entered  postsecondary  education 
under  one  assumption  about  timeframes 
for  completion  only  to  have  these 
assumptions  changed  sometime  during 
their  educational  career.  The 


commenters  felt  that  for  many  students, 
it  will  not  be  possible  or  practical  to 
change  these  timeframes  and  it  would 
be  unfair  to  hold  them  to  any  new 
standard. 

A  few  commenters  believed  that  the 
satisfactory  academic  progress 
provisions  were  confusing  and  overly 
burdensome. 

Discussion:  Section  668.16(e)(3) 
modifies  earlier  regulations  which 
provided  that  an  institution  must 
establish  a  maximum  timeframe  in 
which  the  student  must  complete  his  or 
her  educational  objective,  by  providing 
that  the  maximum  timeframe  can  be  no 
longer  than  150  percent  of  the  published 
length  of  the  educational  program.  The 
150  percent  can  be  calculated  using 
credit  hours,  clock  hours,  terms, 
academic  years,  or  any  other  reasonable 
measure.  For  example,  a  school  with  an 
undergraduate  program  consisting  of 
120  credit  hours  may  have  a  policy  that 
includes  a  provision  requiring  a  student 
to  complete  the  program  within  180 
credit  hours.  Such  a  policy  would  not 
only  provide  a  traditional  student 
attending  full-time  6  years  to  complete 
a  4-year  program,  but  also  easily 
accommodate  most  non-traditional 
students  because  the  use  of  credit  hours 
as  the  measure  allows  for  less  than  full¬ 
time  attendance  as  well  as  non- 
consecutive  enrollments. 

The  Secretary  recognizes  that  these 
requirements  may  create  a  hardship  for 
some  students  who  were  maintaining 
progress  under  the  institution’s  old 
policy  but  do  not  meet  the  requirements 
of  the  new  policy.  However, 

§  668.16(e)(3)(vii)  requires  each 
institution  to  have  procedures  for 
students  to  appeal  determinations  that 
they  are  not  making  satisfactory 
progress,  and  an  institution  may 
consider  as  part  of  a  student’s  appeal 
W'hether  mitigating  circumstances  are 
present  that  would  justify  payment  to  an 
otherwise-ineligible  student.  With  such 
a  determination  that  mitigating 
circumstances  are  present,  a  student 
who  otherwise  would  fail  one  or  more 
tests  of  the  institution’s  satisfactory 
progress  standards  could  still  be  eligible 
for  payment  for  the  increment  of 
education  used  to  measure  satisfactory 
academic  progress  under 
§668.16(e)(3)(ii). 

For  student  appeals  under  the 
institution’s  satisfactory  academic 
progress  standards  for  aid  disbursed 
during  the  1994-95  award  year,  a 
student  who  met  the  institution’s 
standards  prior  to  July  1, 1994,  but  does 
not  meet  the  new  satisfactory  progress 
standards  might  be  awarded  an 
additional  disbursement  for  the 
increment  of  education  used  to  measure 


satisfactory  academic  progress  under 
§  668.16(e)(3)(ii)  if  such  a  disbursement 
would  permit  the  student  to  complete 
the  program  during  that  period. 

An  institution  must  determine  and 
document  each  student’s  eligibility  for 
an  extension  of  eligibility  due  to  a 
mitigating  circumstance  on  an 
individual  basis.  An  institution  cannot 
routinely  grant  every  applicable  student 
an  extension  of  eligibility  as  a  means  to 
circumvent  the  150  percent  provision. 

The  Secretary  has  recognized  the  need 
to  clarify'  and  simplify  the  provisions 
related  to  satisfactory  academic 
progress.  While  this  section  has  been 
rewritten  in  an  effort  to  meet  these 
goals,  the  underlying  policies  as 
provided  for  in  the  April  29, 1994  final 
regulations  have  not  been  altered. 

Changes:  Section  668.16(e)  has  been 
amended  to  clarify  that  the  satisfactory 
academic  progress  standards  of  this 
section  are  for  purposes  of  determining 
student  eligibility  for  Title  IV,  HEA 
program  assistance  and  does  not  apply 
to  non-Title  IV  students.  The  Secretary 
has  removed  the  requirement  that  an 
institution’s  standards  are  considered  to 
be  reasonable  if  the  standards  conform 
with  the  standards  of  satisfactory 
progress  of  the  institution’s  nationally 
recognized  accrediting  agency  if  the 
agency  has  those  standards.  Section 
668.16(e)(2)  has  been  amended  to  clarify 
which  required  elements  of  an 
institution’s  standards  are  qualitative 
and  which  are  quantitative.  Section 
668.16(e)(2)(ii)(A)  has  been  amended  to 
clarify  that  the  maximum  timeframe  in 
which  a  student  must  complete  his  or 
her  educational  program  must  be,  for  an 
undergraduate  program,  no  longer  than 
150  percent  of  the  published  length  of 
the  educational  program  measured  in 
academic  years,  terms,  credit  hours,  or 
clock  hours.  Section  668.16(e)(4)  has 
been  amended  to  clarify  that  the 
Secretary  considers  an  institution’s 
satisfactory  academic  progress  standards 
to  be  reasonable  if  the  standards  provide 
for  a  determination  at  the  end  of  each 
increment  by  the  institution  as  to 
whether  the  student  has  met  the 
qualitative  and  quantitative  components 
of  the  standards  instead  of  a 
determination  that  the  student  has 
successfully  completed  the  appropriate 
percentage  or  amount  of  work  according 
to  the  established  schedule.  Section 
668.16(e)(6)  has  been  amended  to  clarify 
that  the  Secretary  considers  an 
institution’s  satisfactory  academic 
progress  standards  to  be  reasonable  if 
the  standards  provide  specific 
procedures  for  a  student  to  re-establish 
that  he  or  she  is  maintaining  satisfactory 
progress  rather  than  for  a  reinstatem.ent 
of  a  student’s  aid. 
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Comments:  A  large  number  of 
commenters  stated  that  an  institution’s 
default  rates  are  not  indicative  of  an 
institution’s  administrative  capability. 
Many  commenters  argued  that  the 
proposal  to  use  Federal  Stafford  Loan 
and  Federal  SLS  program  default  rates 
as  a  criterion  of  administrative 
capability  went  beyond  the  statute  and 
Congressional  intent. 

Other  commenters  asserted  that  the 
use  of  default  rates  is  unfair  to 
institutions  with  small  numbers  of 
students.  These  commenters  suggested 
that  institutions  with  small  number  of 
students  either  be  exempt  from  using 
default  rates  as  an  indicator  of 
admini-strative  capability  or  that  these 
institutions  be  given  the  opportunity  of 
withdrawing  fr-jm  certain  programs 
rather  than  being  penalized  for 
participation  in  high-risk  programs. 

Discussion:  The  Secretary  points  out 
that  the  use  of  default  rates  as  a 
determining  factor  in  the  evaluation  of 
an  institution’s  administrative 
capability  is  not  new.  The  Secretary 
does  not  agree  with  those  commenters 
who  assert  that  default  rates  are  not 
indicative  of  administrative  capability. 

Changes:  None. 

Comments:  Many  commenters 
suggested  that  the  requirement  that  an 
institution  with  an  annual  withdrawal 
rate  of  more  than  33  percent  does  not 
demonstrate  administrative  capability 
be  eliminated.  Some  of  these 
commenters  asserted  that  use  of  a  33 
percent  withdrawal  rate  as  an  absolute 
standard  would  result  in  discrimination 
against  high-risk  minority  students, 
reducing  opportunities  available  to 
them.  Commenters  also  asserted  that 
this  standard  would  adversely  affect 
community  colleges  that  enroll  a 
significantly  large  number  of  adult, 
nontraditional  students,  many  of  whom 
exit  and  return  to  the  institution  several 
times  during  their  academic  careers,  or 
transfer  to  other  institutions.  Another 
commenter  noted  that  institutions 
located  near  military  bases,  where 
transfers  of  personnel  are  routine,  could 
experience  Wgh  withdrawals  of 
students.  Most  of  these  commenters 
recommended  that  this  provision  be 
eliminated. 

Several  commenters  suggested  that 
this  provision  duplicates  efforts  by  the 
SPREs  and  should,  therefore,  be 
eliminated. 

Discussion:  Because  SPREs  must 
establish  withdrawal  rates  that  are 
applicable  to  institutions  that  are 
referred  to  the  SPRE,  the  Secretary 
agrees  with  the  commenters  that  this 
provision  duplicates  efforts  by  the 
SPREs.  However,  the  Secretary  believes 
that  the  use  of  a  withdrawal  rate 


standard  to  evaluate  whether  an 
institution  should  be  permitted  to  begin 
participation  in  a  Title  IV,  HEA  program 
is  essential  to  effective  gatekeeping  for 
the  Title  IV,  HEA  programs.  Therefore, 
the  Secretary  has  revised  the 
withdrawal  rate  requirement  to  make  it 
applicable  only  to  institutions  that  seek 
initial  participation  in  a  Title  IV,  HEA 
program. 

The  Secretary  does  not  accept  the 
argument  of  some  commenters  that 
withdrawal  rates  are  not  an  appropriate 
measure  of  administrative  capability. 

On  the  contrary,  the  Secretary  finds  that 
withdrawal  rates  are  a  clear  measure  of 
administrative  capability  as  they  are  a 
function  of  overall  institutional 
performance  and  the  information  and 
support  services  that  an  institution 
provides  to  its  students  and  prospective 
students. 

The  Secretary  expects  that  an 
institution  that  has  good  admissions 
procedures  and  administers  the  ability- 
to-benefit  provisions  properly  will  have 
a  lower  withdrawal  rate  than  one  which 
admits  students  who  cannot  benefit 
from  the  program  either  because  they 
lack  the  academic  ability  or  because 
they  do  not  receive  adequate  support 
services.  An  institution  that  provides 
proper  disclosures,  such  as  the 
institutional  and  financial  assistance 
information  required  to  be  provided  to 
students  and  prospective  students  under 
subpart  D  of  these  regulations,  and  in 
the  case  of  an  institution  that  advertises 
job  placement  rates  as  a  means  of 
attracting  students,  data  concerning 
graduation  and  employment,  and 
applicable  State  licensing  requirements, 
as  required  in  the  program  participation 
agreement  in  §  668.14(b){10),  will  be 
providing  information  necessary  for 
prospective  students  to  make  informed 
decisions.  The  Secretary  believes  that  if 
prospective  students  receive  adequate 
and  accurate  information,  they  will  drop 
out  of  an  institution  in  lesser  numbers. 
Further,  if  an  institution  provides  the 
financial  aid  counseling  required  in 
§  668.16(h),  the  Secretary  expects  that 
students  are- not  likely  to  withdraw 
because  of  a  lack  of  understanding  about 
the  financial  resources  available  to 
them. 

The  Secretary  notes  further  that 
students  who  withdraw  may  be  eligible 
for  a  refund,  especially  now  that  more 
stringent  refund  policies  have  been  set 
forth  in  these  regulations  at  §  668.22. 
Were  an  institution  to  have  a  high 
withdrawal  rate,  it  follows  that  an 
institution  might  experience  difficulty 
complying  with  the  refund  requirement. 
The  Secretary  also  believes  withdrawal 
rates  are  related  to  default  rates  in  the 
FFEL  and  Federal  Perkins  Loan 


programs  in  that  students  who 
withdraw  are  more  likely  to  default. 

^  The  Secretary  also  believes  it  is  more 
appropriate  to  measure  an  institution’s 
withdrawal  rate  on  an  award  year  time 
period,  rather  than  an  academic  year 
time  period.  The  Secretary  notes  that 
other  enrollment  information  that  an 
institution  is  required  to  report  to  the 
Department,  such  as  the  number  of 
correspondence  students,  incarcerated 
students,  and  ability-to-benefit  students, 
is  all  reported  for  an  award  year.  This 
change  will  allow  an  institution  that 
seeks  initial  participation  in  a  Title  IV, 
HEA  program  to  report  withdrawal  rate 
information  in  a  manner  consistent  with 
this  other  enrollment  information. 

The  regulations  currently  provide  that 
an  institution  does  not  count  as  a 
withdrawal  any  student  who  was 
entitled  to  and  received  in  a  timely 
manner  in  accordance  with  §  668.22,  a 
refund  of  100  percent  of  tuition  and  fees 
under  the  institution’s  refund  policy. 
Because  the  withdrawal  rate  provision 
will  now  only  apply  to  institutions  that 
seek  initial  participation  in  a  Title  IV, 
HEA  program  and,  therefore,  have  not 
been  required  to  make  refunds  in 
accordance  with  §  668.22,  the  Secretary 
has  removed  the  requirement  that  the 
refund  must  be  made  in  a  timely 
manner  in  accordance  with  §  668.22 

Changes:  Section  668.16(1)  has  been 
revised  to  require  that  an  institution  that 
seeks  initial  participation  in  a  Title  IV, 
HEA  program  must  have  a  withdrawal 
rate  less  than  or  equal  to  33  percent  m 
order  to  be  administratively  capable 
Section  668.16(1)  has  been  further 
revised  to  require  that  an  institution 
calculate  its  withdrawal  rate  for  an 
award  year.  Section  668.16(1)  has  been 
further  revised  to  remove  the 
requirement  that  a  refund  must  be  made 
in  a  timely  manner  in  accordance  with 
§668.22. 

Comments:  One  commenter  objected 
to.the  elimination  of  §  668.16(1)  as 
proposed  in  the  February  28, 1994 
NPRM  in  which  the  Department 
proposed  to  require  that  institutions 
provide  certain  types  of  information  to 
students. 

Discussion:  The  Secretary  continues 
to  believe  that  providing  adequate  and 
accurate  information  to  students  and 
prospective  students,  so  they  can  make 
informed  decisions,  is  a  function  of 
proper  administration  of  the  Title  IV, 
HEA  programs.  However,  this 
requirement  is  covered  in  the  section  on 
the  Program  Participation  Agreement, 

§  668.14,  and  therefore  is  being  removed 
from  the  administrative  capability 
standards  section. 

Changes:  None. 
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Comments:  One  commenter  objected 
to  the  elimination  of  §  668.16(m)  as 
proposed  in  the  February  28, 1994 
NPRM  in  which  the  Department  would 
have  required  that  institutions  have 
advertising,  promotion,  and  recruitment 
practices  that  reflected  the  content  and 
objectives  of  the  programs  offered  by  the 
institution. 

Discussion:  While  the  Secretary 
continues  to  believe  that  advertising, 
promotion  and  recruitment  practices 
that  reflect  the  content  and  objectives  of 
educational  programs  accurately  is  a 
critical  aspect  of  the  proper 
administration  of  the  Title  IV,  HEA 
programs,  the  Secretary  also  recognizes 
that  accrediting  agencies  and  SPREs  will 
address  these  practices  and  agrees  with 
those  commenters  who  recommended 
that  these  proposed  requirements  not  be 
included  in  the  final  regulations. 

Changes:  None. 

Section  668.22  Institutional  Refunds 
and  Repayments 

General 

Comments:  Close  to  200  commenters 
requested  that  the  Secretary  simplify  the 
refund  requirements  of  this  section. 
Many  of  the  commenters  suggested  that 
the  Secretary  merely  repeat  the  language 
of  the  statute.  These  commenters 
believed  that  using  only  the  language  of 
the  statute  will  provide  institutions  with 
the  necessary  flexibility  to  administer 
the  statute  in  the  most  reasonable  and 
efficient  manner.  Fifty-nine  commenters 
pointed  out  that  the  area  of  refunds  has 
traditionally  been  left  to  institutions  for 
self-regulation  and  it  should  remain  that 
way.  One  hundred  commenters  felt  that 
the  complexity  of  the  refund  provisions 
will  promote  noncompliance.  Five 
commenters  contended  that  these 
refund  requirements  will  cause 
institutions  to  lose  income.  The 
commenters  felt  that,  as  a  result,  an 
institution  will  be  forced  to  reduce 
operating  expenses  by  reducing 
employees,  supplies,  equipment, 
training,  etc.,  and/or  significantly 
increase  tuition.  Five  commenters  noted 
that  this  provision  does  not  take  into 
account  that  contracts  with  instructors 
based  on  full-class  attendance  have 
already  been  made.  Sixteen  commenters 
felt  that  the  provisions  of  this  section 
will  place  too  great  a  financial  and 
administrative  burden  on  institutions. 
Six  commenters  felt  that  as  a  result  of 
the  financial  burden,  institutions  will 
not  be  able  to  meet  the  standards  set  out 
in  §  668.15,  Factors  of  financial 
responsibility.  Eight  commenters  felt 
that  the  effective  date  of  these 
provisions  should  be  delayed  because  of 


the  complexity  and  severe  impact  of 
these  provisions. 

Discussion:  The  Secretary 
understands  the  commenters’ 
frustrations  with  the  intricacies  of  the 
refund  provisions  of  this  section.  The 
Secretary  has  sought  to  simplify  the 
refund  procedures  to  reduce 
administrative  burdens  and  make 
changes  that  will  reduce  financial 
burdens  on  institutions.  However,  the 
Secretary  notes  that  the  Department  is 
committed  to  reducing  the  widespread 
fraud  and  abuse  associated  with  the 
making  of  refunds.  Any  suggested 
changes  that  would  reduce 
administrative  and  financial  burdens  on 
institutions  while  continuing  to  provide 
the  level  of  protection  to  which  the 
Department  is  committed,  were  given 
serious  consideration.  The  Secretary 
continues  to  welcome  suggested 
amendments  to  these  regulations  that 
will  achieve  these  goals.  To  this  end,  the 
Secretary  does  not  believe  that  merely 
repeating  the  language  of  section  484B 
of  the  HEA  in  regulations  would 
provide  sufficient  safeguards  to  Title  IV, 
HEA  program  funds. 

Fu^er,  because  of  this  commitment 
to  the  reduction  of  fraud  and  abuse,  the 
Secretary  does  not  believe  it  is  in  the 
best  interest  of  the  student  or  the  Title 
IV,  HEA  programs  to  delay 
implementation  of  the  refund  provisions 
of  the  April  29, 1994  final  regulations. 
The  Secretary  understands  that 
institutions  may  inadvertently  make 
mistakes  in  their  implementation  of  the 
provisions  of  this  section  and  whenever 
possible  the  Secretary  will  take  into 
consideration  whether  an  institution 
that  has  calculated  refunds  improperly 
has,  nonetheless,  made  a  good  faith 
effort  to  comply.  In  determining 
whether  administrative  sanctions  will 
be  pursued  against  an  institution  that 
has  failed  to  pay  refunds  in  accordance 
with  the  regulations,  the  Secretary  will 
examine  whether  such  an  institution 
can  demonstrate  a  good  faith  effort  to 
comply  with  the  provisions  of  this 
section,  or  whether  the  institution 
sought  to  avoid  its  responsibilities  for 
properly  making  refunds  by  ignoring  the 
calculations  required  by  regulation.  An 
institution  must  demonstrate  that  it  has 
made  a  reasonable  attempt  to  implement 
the  refund  provisions  based  on  all 
information  available  at  the  time. 

Changes:  See  changes  to  specific 
refund  sections  below. 

Comments:  Four  commenters  stated 
that  it  is  sufficient  that  the  SPREs  are 
charged  w'ith  setting  standards  for 
student  refunds  that  are  in  compliance 
with  the  HEA.  Four  commenters 
contended  that  the  provisions  of  this 
section  are  often  in  conflict  with 


established  State  policies  which  have 
been  based  on  a  thorough  and  realistic 
analysis  of  the  needs  and  interests  of  the 
State.  One  commenter  felt  that  the 
regulation  of  refunds  should  not  be  used 
to  curb  abuse  at  institutions.  The 
commenter  felt  that  other  gatekeeping 
functions  will  address  fraud  and  abuse. 

Discussion:  The  HEA  has  specifically 
charged  the  Secretary  with  oversight  in 
the  area  of  refunds,  and  the  Secretary 
therefore  has  the  primary  responsibility 
for  determining  whether  refunds  are 
paid  timely  and  in  accordance  with 
FederalTequirements.  Although  an 
institution's  SPRE  or  other  State  agency 
may  have  certain  concerns  about  an 
institution’s  refund  practices,  the 
Secretary  has  the  primary  responsibility 
fijr  establishing  refund  requirements 
that  will  ensure  the  protection  of  the 
Title  IV,  HEA  programs. 

Changes:  None. 

Comments:  Three  commenters  noted 
problerqs  with  the  law  on  refunds  and 
urged  the  Secretary  to  support  changes 
to  the  law  that  will  lead  to  a  coherent 
and  consistent  Federal  policy  on 
refunds.  Two  commenters  suggested 
that  all  institutions  be  required  to  use 
one  refund  policy.  Two  commenters 
suggested  the  use  of  the  pro  rata  refund 
policy  for  all  Title  IV,  HEA  program 
assistance  recipients.  One  commenter 
suggested  that  an  institution  should  owe 
a  100  percent  refund  to  a  student  who 
withdraws  within  the  first  two  weeks, 
with  the  percentage  of  the  refund 
decreasing  by  10  percent  each  week 
thereafter  until  the  sixth  week.  No 
refund  would  be  due  after  this  time.  The 
commenter  felt  that  this  would  give  a 
student  a  sufficient  amount  of  time  to 
assess  the  institution  without  penalizing 
the  institution.  One  commenter 
recommended  that  all  institutions  use 
terms  to  award  aid.  An  institution 
w’ould  retain  zero  percent  of 
institutional  charges  for  a  student  who 
withdraws  in  the  first  week  of  the 
program.  The  amount  the  institution 
could  retain  would  then  increase  by  1 0 
percent  increments  each  week  for  the 
next  seven  weeks.  No  refund  would  be 
required  after  that  point.  The 
commenter  suggested  that  a  student 
who  attends  at  least  one  day  in  a  seven- 
day  period  would  be  counted  as  having 
attended  a  full  week.  The  institution 
would  determine  the  percentage 
contribution  of  all  sources  of  funds  to 
institutional  charges  at  the  time  the 
student  is  awarded  aid.  The  commenter 
suggested  that  the  institution  use  these 
percentages  to  determine  the  amount 
that  the  institution  will  retain  from  each 
source  of  funds.  One  commenter 
suggested  that  only  institutions  with 
high  withdrawal  rates  or  with 
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excessively  high  tuition  be  required  to 
calculate  refunds  under  the  pro  rata 
refund  provisions. 

Discussion:  The  Secretary  notes  that 
the  specific  changes  suggested  by  these 
commenters  would  require  changes  in 
the  law.  The  Secretary  agrees  that 
certain  changes  in  the  law  on  refunds 
may  be  desirable  and  is  willing  to  work 
with  members  of  the  community  to 
achieve  legislation  that  is  coherent, 
consistent,  and  effective. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  Secretary  not  require  . 
institutions  to  pay  refunds  to  students 
who  withdraw  for  reasons  outside  of  the 
control  of  the  institution,  for  example, 
those  who  withdraw  for  purely  personal 
reasons.  Likewise,  one  commenter  felt 
that  the  pro  rata  refund  provisions 
should  be  limited  only  to  those  students 
who  officially  notify  the  institution  of 
their  withdrawal,  since  most  students 
are  old  enough  to  be  held  legally 
accountable  for  the  contractual 
agreements  made  during  admission  to 
the  institution.  One  commenter 
recommended  that  the  term  “drops  out” 
be  replaced  with  the  term  “ofncially 
withdraws”  since  it  is  unduly 
burdensome  to  require  an  institution  to 
determine  the  date  on  which  a  student 
has  unofficially  dropped  out. 

Discussion:  The  Secretary  believes 
that  the  HEA  makes  clear  that  students 
who  withdraw  from  an  institution  for 
whatever  reason  are  entitled  to  any 
refund  owed  in  accordance  with  the  law 
and  applicable  regulations. 

Changes:  None. 

Comments:  Nine  commenters  felt  that 
it  would  be  impossible  to  explain  these 
refund  policies  to  students.  One 
commenter  supported  the  requirement 
that  an  institution  provide  a  clear  and 
conspicuous  written  statement  of  its 
refund  policy  to  students  and 
prospective  students. 

Discussion:  The  Secretary  believes 
that  information  on  how  a  student’s 
refund  would  be  calculated  should  he  or 
she  withdraw  from  the  institution  is 
vital  to  a  student’s  assessment  of 
whether  to  enroll  or  continue 
enrollment  at  an  institution.  Therefore, 
an  institution  must  provide  the 
information  necessary  for  a  student  to 
make  an  informed  and  valid  assessment. 
The  Secretary  does  not  believe  it  is 
unreasonable  to  expect  an  institution  to 
provide  reasonable  examples  of 
common  refund  situations  applicable  to 
the  average  student  population,  and 
answer  any  questions  on  this  material, 
should  a  student  request  such 
information.  The  Secretary  believes  that 
the  simplifications  made  to  the  refund 
section  in  response  to  public  comment 


will  make  it  easier  for  an  institution  to 
explain  the  refund  policies  to  a  student. 

Changes:  See  sp^ihc  changes  to  the 
refund  sections. 

Fair  and  Equitable  Refund  Policy 

Comments:  Thirteen  commenters  felt 
it  is  very  burdensome  to  require  an 
institution  to  calculate  a  student’s 
refund  imder  three  refund  policies. 

Eight  commenters  suggested  that  an 
institution  be  allowed  to  determine  the 
refund  that  is  generally  the  most 
generous  (for  example,  with  the  use  of 
charts  that  show  the  refund  due  based 
on  the  number  of  weeks  remaining)  and 
use  it  for  all  students  who  withdraw. 

One  commenter  supported  the 
requirement  that  an  institution  calculate 
every  student’s  refund  under  each 
applicable  policy  for  comparison 
purposes. 

Discussion:  The  Secretary  continues 
to  assert  that  the  individual  calculation 
of  all  possible  refunds  for  each 
withdrawing  student  is  the  only 
possible  means  by  which  an  institution 
can  determine  which  refund  calculation 
provides  the  largest  amoimt,  as  required 
by  law.  Further,  the  Secretary  notes  that 
it  would  be  difficult  for  an  institution  to 
determine  that  one  particular  policy 
always  provided  the  most  generous 
refund  as  refund  amounts  vary  based  on 
the  unpaid  amount  of  an  individual 
student’s  scheduled  cash  payment. 

The  Secretary  understands  that 
institutions  would  prefer  a  simple 
predetermined  cheirt  or  other  reference 
aid  that  would  enable  them  to  complete 
a  refund  calculation  without  doing  a 
student-by-student  analysis.  However, 
several  variable  items  must  always  be 
examined.  For  example,  the  institution 
generally  is  required  to  determine  the 
amount  of  funds  it  has  earned  under  its 
enrollment  contract  with  the  student, 
and  then  return  the  unearned  funds 
using  the  allocation  priorities  set  out  in 
§  668.22(h).  In  some  cases,  the 
institution  may  only  have  earned  the 
funds  under  the  contract  that  were 
allocated  to  be  paid  by  the  student  (i.e., 
the  funds  remaining  imder  the  contract 
after  the  unearned  portion  has  been 
returned).  In  this  situation,  whether  the 
institution  gets  to  keep  any  of  the  funds 
for  this  student  already  in  its  possession 
will  depend  solely  upon  whether  the 
student  has  already  paid  his  or  her  share 
of  the  contract  price.  For  these 
calculations,  even  though  the  institution 
might  be  able  to  develop  a  chart 
showing  what  has  been  earned  under 
the  enrollment  contract  during  the 
refund  period,  a  student-by-student 
calculation  must  also  be  made  to 
determine  whether  the  student  has 
already  paid  his  or  her  share  of  the 


contract  that  the  institution  has  earned. 
Different  variables  are  present  in  the  pro 
rata  refund  calculation  that  require 
student-by-student  determinations, 
because  the  amount  of  the  refund  is  ' 
reduced  by  the  amount  of  any  unpaid 
charges  on  the  enrollment  contract  at 
the  time  of  withdrawal.  For  this  reason, 
some  degree  of  student-by-student 
analysis  would  be  required  for  every 
refund  calculated  under  these 
regulations. 

The  Secretary  would  like  to  clarify  the 
process  of  determining  which  refund 
policies  to  use  when  calculating  a 
refund  for  a  student.  For  a  first-time 
student  who  withdraws  on  or  before  the 
60  percent  point  in  time  in  the  period 
of  enrollment  for  which  the  student  has 
been  charged,  an  institution  must:  (1) 
Calculate  a  refund  under  the  pro  rata 
refund  calculation;  (2)  Compare  this 
refund  amount  with  refunds  calculated 
under  applicable  "State  law  and  in 
accordance  with  the  institution’s 
accrediting  agency’s  policy,  if  any.  If 
either  the  State  policy  or  the  accrediting 
agency  policy  does  not  exist,  the 
institution  would  compare  the  pro  rata 
refund  amount  with  the  refund  amount 
calculated  under  the  remaining  policy. 
For  example,  if  no  accrediting  agency 
refund  policy  exists,  the  institution 
would  compare  the  pro  rata  refund 
amount  with  the  refund  calculated  in 
accordance  with  the  State  refund  policy; 
(3)  If  there  is  no  State  refund  policy  and 
no  accrediting  agency  policy  (i.e., 
nothing  with  which  to  compare  the  pro 
rata  rehind  amount),  use  the  pro  rata 
refund  amount  as  the  student’s  refund. 
(An  institution  is  never  required  to  use 
the  refund  calculation  under  Appendix 
A,  Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions,  for 
a  first-time  student  who  withdraws  on 
or  before  the  60  percent  point  in  time  in 
the  period  of  enrollment  for  which  the 
student  has  been  charged.  [As  discussed 
later,  the  Federal  refund  calculation  will 
replace  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions,  for  the  1995- 
96  award  year  and  beyond.]) 

For  a  continuing  student  (the  pro  rata 
refund  policy  does  not  apply),  an 
institution  must:  (1)  Compare  refunds 
calculated  under  applicable  State  law 
and  in  accordance  with  the  institution’s 
accrediting  agency’s  policy,  if  any.  If 
one  of  these  policies  does  not  exist,  the 
institution  would  use  the  remaining 
policy  to  arrive  at  the  refund  amount. 

No  other  refund  calculation  is 
necessary.  (2)  If  there  is  no  State  refund 
policy  and  no  accrediting  agency  refund 
policy,  then  (and  only  then)  must  the 
institution  compare  refunds  calculated 
in  accordance  with  Appendix  A, 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Rules  and  Regulations  61163 


Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions, 

[the  Federal  refund  calculation  for  the 
1995-96  awcud  year  and  beyond)  and 
the  institution’s  refund  policy. 

Changes:  None. 

Comments:  Two  commenters 
contended  that  it  was  inaccurate  to  refer 
to  accrediting  agency  standards  that  are 
approved  by  the  Secretary  as  the 
Secretary  will  not  be  approving  the 
refund  standards  of  accrediting 
agencies. 

Discussion:  The  Secretary  would  like 
to  clarify  that  an  accrediting  agency 
must  have  its  refund  policy  approved  by 
the  Secretary  before  an  institution  may 
use  an  accr^iting  agency’s  refund 
policy  to  calculate  a  student’s  refund 
under  the  requirements  of  this  section. 

In  approving  an  accrediting  agency’s 
policy,  the  Secretary  will  look  at  factors 
such  as  whether  the  accrediting 
agency’s  specific  refund  standards; 
require  an  institution  to  make  a  refund 
of  unearned  tuition,  fees,  room  and 
board,  and  other  charges  to  a  student 
who  received  Title  IV,  HEA  program 
assistance,  or  whose  parent  received  a 
Federal  PLUS  loan  or  Federal  Direct 
PLUS  loan  oh  behalf  of  the  student,  if 
the  student  withdraws  finm  the 
institution;  include  standards  that 
specify  the  percentage  of  funds  that  will 
be  refunded  to  a  student  (or  retained  by 
the  institution)  specific  to  the  point  in 
time  that  the  student  withdraws  from 
the  institution;  and  address  the 
treatment  of  all  charges  specified  in  the 
law. 

Changes:  None. 

Comments:  One  commentor  requested 
that  an  institution  be  permitted  to 
exclude  administrative  fees  from 
refunds  calculated  under  policies  other 
than  the  pro  rata  refund  policy. 

Discussion:  The  Secretary  notes  that 
current  regulations  do  not  prohibit  a 
State,  accrediting  agency,  or  institution 
(if  the  institution  is  comparing  its  own 
policy  with  a  refund  under  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions, 
[the  Federal  refund  calculation  for  the 
1995-96  award  year  and  beyond])  from 
developing  refimd  policies  that  permit 
institutions  to  exclude  administrative 
fees.  The  Secretary  does  not  plan  to 
regulate  in  this  area  unless  necessary  to 
stem  abuse.  The  Secretary  notes  that  the 
Federal  refund  calculation  also  permits 
an  institution  to  exclude  an 
administrative  fee  from  the  calculation 
of  the  refund.  The  Federal  refund  policy 
is  discussed  in  the  section  of  Analysis 
of  Comments  and  Changes  that 
.addresses  comments  received  on 
Appendix  A,  Standards  for  Acceptable 


Refund  Policies  by  Participating 
Institutions. 

Changes:  None. 

Pro  Rata  Refund 

Comments:  Two  commenters 
supported  the  required  calculation  of 
pro  rata  refunds  for  students  who 
withdraw  on  or  before  the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  One  commenter  felt  that 
permitting  institutions  to  subtract  any 
unpaid  institutional  charges  from  the 
initial  pro  rata  refund  amount  is  unfair 
since  it  encourages  students  to  withhold 
payment  of  the  unpaid  charges. 

Discussion:  The  Secretary  notes  that 
the  statutory  definition  of  a  pro  rata 
refund  calls  for  the  subtraction  of 
unpaid  charges  from  the  calculated 
refund  amount.  The  Secretary  agrees 
that  the  statutory  subtraction  of  unpaid 
charges  from  the  refund  amount  may 
encourage  students  to  withhold 
payment  of  unpaid  charges.  The 
Secretary  is  also  concerned  that  this 
provision  may  encourage  institutions  to 
enroll  students  who  are  more  likely  to 
withdraw  because  Title  IV,  HEA 
program  funds  will  be  used  to  pay  the 
first  dollars  earned  mider  the 
enrollment  contract  rather  than  a 
student’s  contribution,  should  the 
student  withdraw.  However,  the 
Secretary  notes  that  this  benefit  to 
students  is  also  consistent  with  the 
protections  inherent  in  the  extended 
length  of  the  pro  rata  refund  policy. 

Changes:  None. 

Comments:  One  commenter 
supported  the  provision  that  allows  a 
student  to  return  equipment  if  it  is  in 
good  condition  allowing  for  reasonable 
wear  and  tear,  and  then  have  the 
amount  the  student  paid  for  the 
equipment  included  as  part  of  the  pro  ~ 
rata  refund.  The  commenter  did  not 
believe  that  there  should  be  any  other 
circumstances  beyond  health  and 
sanitary  reasons  that  would  permit  an 
institution  to  reject  equipment  that  is 
retmned  by  a  student.  One  commenter 
felt  that  used  books,  even  those  in  good 
condition,  allowing  for  reasonable  wear 
and  tear,  are  not  marketable  and  an 
institution  should  not  be  forced  to 
include  these  in  the  calculation  of  a 
refimd.  One  commenter  suggested  that 
the  Secretary  allow  an  institution  to 
exclude  equipment  charges  firom  the  pro 
rata  refund  calculation  if  the  equipment 
cannot  be  redistributed  to  a  newly 
enrolled  student  upon  his  or  her 
entrance  into  a  program.  This  would 
include  books  with  student  names,  but 
would  not  include  transcription 
machines. 


Discussion:  The  Secretary  agrees  that 
students  should  be  permitted  to  return 
equipment  and  have  the  charge  for  the 
equipment  included  in  the  calculation 
of  the  student’s  refund  barring  any 
circumstances  that  would  prevent  the 
institution  from  reissuing  the 
equipment.  The  Secretary  believes  that 
the  determination  of  whether  equipment 
can  be  reissued  should  remain  with  the 
institutions.  However,  the  Secretary 
notes  that  institutions  will  be 
responsible  for  demonstrating  that  their 
policies  for  unreturnable  equipment  are 
reasonable,  consistent  and  fair  to  the 
student.  The  Secretary  does  not  believe 
it  is  reasonable  or  fair  to  the  student  to 
classify  all  used  books  as  unreturnable. 
An  institution  must  demonstrate  that 
there  are  specific  circumstances,  beyond 
the  fact  that  the  book  has  been  used  by 
other  students,  that  prevent  the 
institution  from  reissuing  the 
equipment.  The  Secretary  does  not 
believe  that  it  is  reasonable  to  classify 
a  book  with  a  student’s  name  on  it  as 
unusable  for  other  students. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  definition  of  “other  charges 
assessed  by  the  institution’’  not  include 
the  documented  cost  for  services 
provided  by  the  institution  as  a 
convenience  to  the  student.  For 
example,  a  book  charge  would  not  be  an 
institutional  charge  if  the  institution 
permitted  the  purchase  of  the  books  as 
a  convenience  and  the  book  charge  was 
not  included  in  the  enrollment 
agreement. 

Discussion:  The  Secretary  notes  that, 
consistent  with  policy  under  the 
previous  FFEL  program  regulations,  an 
institution  is  required  to  include  the  full 
amount  of  charges  for  equipment  in  the 
calculation  of  a  pro  rata  refund  if  a 
separate  charge  exists  for  the  equipment 
by  the  institution  or  if  the  institution 
requires  the  student  to  purchase  the 
equipment  fi’om  a  certain  vendor.  If  an 
institution  does  not  have  a  separate 
charge  for  equipment  and  the  student 
has  the  option  of  purchasing  the 
equipment  from  more  than  one  source, 
the  institution  would  not  have  to 
include  the  equipment  charge  in  the  pro 
rata  refund  calculation. 

Changes:  None. 

Comments:  One  commenter  stated 
that  requiring  that  refunds  be  made 
within  30  days  was  unreasonable,  in 
light  of  the  proposed  20-day  return 
period  for  equipment,  books,  or 
supplies.  These  commenters  believed  it 
is  unfair  to  allow  a  student  a  20-day 
period  in  which  to  return  equipment, 
only  to  force  the  institution  to  rush  the 
calculation  and  processing  of  a  refund. 
The  commenter  suggested  that  a  student 
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be  allowed  15  days  to  return  equipment 
so  that  the  institution  would  have  a 
more  reasonable  15  days  to  process  the 
refund. 

Discussion:  The  Secretary  does  not 
believe  that  it  is  unreasonable  to  require 
an  institution  to  make  a  refund  within 
30  days,  even  though  an  institution  may 
not  know  if  equipment  is  to  be  counted 
as  returned  or  unretumed  imtil  the 
twentieth  day.  The  Secretary  notes  that 
the  return  of  equipment  is  only  one  area 
of  a  refund  calculation.  The  Secretary 
believes  that  10  days  is  sufficient  time 
for  an  institution  to  complete  the 
calculation  of  a  refund  and  make  any 
refund  due  to  a  student. 

Changes:  None. 

Comments:  Two  commenters  believed 
that  the  administrative  fee  should  not  be 
required  to  be  a  real  institutional  charge 
to  students.  One  commenter  believed 
that  an  institution  should  be  permitted 
to  count  a  withdrawal  fee  as  part  or  all 
of  an  administrative  fee. 

Discussion:  The  pro  rata  refund 
calculation  determines  what  portion  of 
institutional  charges  paid  can  be 
retained  by  the  institution:  the  Secretary 
believes  it  is  unreasonable  to  allow  the 
retention  of  a  fee  that  was  not  actually 
charged  or  paid.  An  institution  may 
count  a  charge  as  part  of  this 
administrative  fee  if  the  charge  is  used 
to  cover  administrative  work  at  the 
institution.  The  fee  must  be  publicized 
up-fiont  and  applied  across  the  board  to 
all  students.  Because  a  withdrawal  fee  is 
only  charged  to  those  students  who 
withdraw  and  not  to  all  students,  it  may 
not  be  included  in  an  institution’s 
administrative  fee. 

Changes:  None. 

Comments:  Three  commenters 
suggested  that  the  Secretary  add  the 
provision  of  the  February  28, 1994 
NPRM  that  would  have  allowed  an 
institution  to  exclude  board  credits  in 
excess  of  the  attributable  prorated 
portion  based  on  the  period  attended  by 
the  student  prior  to  withdrawal.  One 
commenter  noted  that  the  pro  rata 
formula  assumes  that  services  are 
provided  evenly  throughout  the  term. 
The  commenter  suggested  that  the  cost 
for  all  services  that  are  provided  on  an 
uneven  basis  be  excluded  from  the  pro 
rata  refund  calculation  if  the  institution 
can  document  that  the  service  was 
provided  in  full.  One  commenter  felt 
that  the  definition  of  “other  charges 
assessed  the  student  by  the  institution” 
should  be  modified  to  address  charges 
that  are  collected  by  an  institution  and 
passed  on  to  an  outside  entity  (for 
example,  physicals,  required 
immunizations,  outside  housing 
deposits,  uniform  purchases,  and  bus 
passes).  The  commenter  felt  that  an 


institution  should  not  be  required  to  pro 
rate  these  charges. 

Discussion:  The  Secretary  continues 
to  find  the  provision  contained  in  the 
February  28, 1994  NPRM  allowing  for 
the  exclusion  of  expended  board  credits 
in  excess  of  the  attributable  prorated 
portion  based  on  the  period  attended  by 
the  student  to  be  excessively 
complicated  and  not  entirely  effective 
for  purposes  of  this  section.  The 
Secretary  agrees  that  the  statutory  pro 
rata  refund  formula  assumes  that 
services  are  provided  evenly  throughout 
the  term.  The  Secretary  believes  that  * 
excluding  all  institutional  costs  that  are 
provided  on  an  uneven  basis  from  the 
pro  rata  refund  calculation  is  contrary  to 
the  requirements  of  the  law.  The 
Secretary  continues  to  believe  that 
certain  costs  (i.e.,  passed-through  room 
charges,  and  group  health  insurance 
fees)  warrant  treatment  other  than 
standard  proration  and  has  therefore 
specifically  named  such  costs  and 
permitted  an  institution  to  exclude  the 
charges  from  the  calculation.  The 
Secretary  believes  the  specific 
regulation  of  the  treatment  of  these  costs 
will  avoid  institutional  abuse  of  these 
allowances  and  ensure  greater  equity  in 
the  payment  of  refunds.  The  Secretary 
does  not  believe  it  is  appropriate  to 
extend  this  treatment  to  all  charges  that 
are  passed  through  the  institution  to 
another  entity. 

Changes:  None. 

Comments:  Four  commenters  felt  that 
requiring  an  institution  to  use  hours 
completed  instead  of  scheduled  hours 
for  purposes  of  calculating  the  60 
percent  point  in  time  ignores  that 
institutions  have  to  provide  space, 
utilities  and  instruction,  whether  a 
student  is  in  attendance  or  not.  One 
commenter  felt  that  this  went  against 
congressional  intent  which  was  clearly 
communicated  through  the  use  of  the 
phrase  "in  time.”  The  commenters  felt 
that  this  penalizes  the  student  with 
good  attendance  who  withdraws  by  in 
effect  charging  him  or  her  more  than  a 
student  with  poor  attendance  who 
withdraws.  Two  commenters  felt  that  it 
is  discriminatory  to  not  allow  a  clock 
hour  institution  to  determine  the  60 
percent  point  in  time  by  using  weeks,  as 
credit  hour  institutions  do.  The 
commenters  felt  that  this  restriction 
does  not  permit  a  clock  hour  institution 
to  factor  in  absences  in  determining  the 
60  percent  point  in  time. 

Discussion:  Because  a  student’s 
progression  in  a  clock-hour  program  is 
measured  solely  in  clock  hours 
completed,  the  Secretary  believes  that  it 
is  most  reasonable  to  use  the  number  of 
hours  completed  by  the  student  in 
determining  the  percentage  of  the 


enrollment  period  that  has  elapsed  for 
these  programs.  In  accordance  with  past 
guidance  issued  by  the  Department, 
excused  absences  may  be  counted  when 
determining  hours  completed  by  the 
student  if  the  institution  has  a  written 
excused  absence  policy  allowing  for  a 
reasonable  number  of  absences  which 
do  not  need  to  be  made  up  to  complete 
the  program.  If  an  institution’s  policy 
for  excused  absences  is  reasonable,  the 
Secretary  does  not  believe  that  an 
inequity  in  treatment  will  exist  between 
a  student  with  good  attendance  who 
withdraws  and  a  student  with  "poor 
attendance”  who  withdraws.  The 
Secretary  acknowledges  that  this  and 
other  provisions  of  the  Title  IV,  HEA 
programs  differentiate  between 
institutions  based  on  whether  programs 
are  measured  in  clock  or  credit  hours, 
and  based  on  whether  the  institutions 
use  standard  terms.  The  Secretary  notes 
that  this  differentiation  is  due  to  the 
Secretary’s  efforts  to  take  into  account 
the  many  variables  and  circumstances 
that  exist  in  the  postsecondary 
educational  community. 

Changes:  None. 

Comments:  One  commenter  felt  that  it 
was  discriminatory  not  to  allow  all 
institutions  to  use  weeks  to  determine 
the  portion  of  the  period  of  enrollment 
that  remains. 

Discussion:  The  Secretary  notes  that 
the  “portion  of  the  period  of  enrollment 
that  remains”  is  defined  by  statute. 

Changes:  None. 

Period  of  Enrollment  for  Which  the 
Student  Has  Been  Charged 

Comments:  A  few  commenters 
requested  a  change  to  the  definition  of 
the  minimum  period  of  enrollment  for 
which  a  student  has  been  charged  for 
clock-hour  programs  and  credit-hour 
programs  without  terms.  Seven 
commenters  believed  that  it  is  unfair  to 
define  the  minimum  period  of 
enrollment  for  which  the  student  has 
been  charged  for  a  non-term  institution 
as  the  lesser  of  the  length  of  the 
educational  program  or  an  academic 
year.  Six  commenters  felt  that  it  was 
inconsistent  for  the  Secretary  to  try  to 
dissuade  institutions  ft’om  charging  up 
front  for  a  program,  yet  prohibit 
institutions  with  programs  measured  in 
clock  hours  or  credit  hours  without 
terms  from  charging  by  anything  less 
than  the  program  length  or  an  academic 
year.  Several  commenters  w’ere 
particularly  concerned  with  this 
provision’s  effect  on  the  calculation  of 
a  student’s  scheduled  cash  payment. 
The  commenters  noted  that  a  student 
charged  for  a  lengthy  period  of  time  is 
more  likely  to  have  a  larger  unpaid 
amount  of  his  or  her  scheduled  cash 
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payment.  13  commenters  suggested  that 
institutions  be  pennitted  to  charge  by 
the  actual  period  of  time  for  which  the 
student  is  charged  without  the 
imposition  of  a  minimum  period.  12 
commenters  suggested  that  an 
institution  be  permitted  to  define  its 
minimum  period  of  enrollment  for 
which  a  student  has  been  charged  as  a 
payment  period.  Two  supported  the  use 
of  a  month.  One  suggest^  the  use  of 
one-third  of  an  academic  year.  Two 
commenters  suggested  that  an 
institution  that  charges  by  the  program 
be  allowed  to  calculate  refunds  for  an 
academic  year  (if  the  program  is  no 
longer  than  the  academic  year)  because 
this  will  make  it  easier  to  determine  the 
aid  awarded. 

Discussion:  The  Secretary  believes 
that  a  definition  of  a  minimum  period 
of  enrollment  for  which  the  student  has 
been  charged  is  crucial  to  preventing 
abuse  in  the  making  of  refunds.  The 
Secretary  seeks  to  prevent  institutions 
fi-om  establishing  short  periods  to 
minimize  the  effectiveness  of  the  pro 
rata  refund  requirements,  which  only 
apply  to  first-time  students  who 
withdraw  on  or  before  the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  Upon  further 
examination,  the  Secretary  agrees  that 
this  goal  may  be  achieved  for  programs 
measured  in  clock  hours  or  credit  hours 
without  terms  by  permitting  a  shorter 
minimum  period  than  that  specified  in 
the  April  29, 1994  final  regulations.  The 
Secretary  has  established  a  minimum 
for  programs  that  are  longer  than  an 
academic  year,  and  a  minimum  for 
programs  that  are  shorter  than  an 
academic  year.  The  Secretary  believes 
that  a  minimum  period  of  the  greater  of 
the  payment  period  or  one-half  of  the 
academic  year  is  an  appropriate 
minimum  for  a  program  that  is 
measured  in  clock  hours  or  credit  hours 
and  does  not  use  terms  that  is  longer 
than  or  equal  to  the  academic  year  in 
length.  The  Secretary  does  not  believe  it 
is  adequate  to  simply  permit  a 
minimum  period  equal  to  a  payment 
period  because  the  minimum  length  of 
a  payment  period  is  institutionally 
controlled.  The  Secretary  believes  it  is 
reasonable  to  define  the  minimum 
period  of  enrollment  for  which  the 
student  has  been  charged  in  the  case  of 
an  educational  program  that  is 
measured  in  credit  hours  or  clock  hours 
and  does  not  use  terms  and  is  shorter 
than  the  academic  year  in  length,  as  the 
length  of  the  educational  program.  The 
Secretary  believes  that  these  periods  are 
sufficient  to  provide  first-time  students 
with  the  benefits  of  the  pro  rata  refund 


provisions  for  a  satisfactory  period  of 
time.  The  Secretary  believes  that  these 
changes  will  also  provide  relief  in  the 
calculation  of  a  student’s  scheduled 
cash  payment.  Scheduled  cash 
payments  are  discussed  further  in  the 
section  of  the  Analysis  of  Comments 
and  Changes  that  addresses 
“Repayments  to  Title  IV,  HEA  Programs 
of  Institutional  Refunds  and 
Repayments.”  The  Secretary  stresses 
that  these  minimum  periods  are  to  be 
used  by  institutions  that  charge  by  these 
periods,  or  periods  less  than  the 
minimum.  An  institution  that  charges 
for  periods  longer  than  the  minimum 
period  specified  in  the  regulations  must 
use  the  period  for  which  the  institution 
actually  charges  the  student  as  the 
period  of  enrollment  for  which  the 
student  has  been  charged.  The  Secretary 
believes  it  is  reasonable  for  an 
institution  that  requires  a  student  to 
commit  to  payment  for  an  entire 
program  to  provide  a  refund  based  on 
that  same  period. 

Changes:  Section  668.22(e)(i)  has  been 
amended  to  define  the  minimum 
“period  of  enrollment  for  which  the 
student  has  been  charged”  as  the 
semester,  trimester,  quarter,  or  other 
academic  term  in  the  case  of  an 
educational  program  that  is  measured  in 
credit  hours  or  clock  hours  and  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms.  Section  668.22(e)(ii) 
has  been  amended  to  define  the 
minimum  “period  of  enrollment  for 
which  the  student  has  been  charged”  in 
the  case  of  an  educational  program  that 
is  measured  in  credit  hours  or  clock 
hours  and  does  not  use  terms  and  is 
longer  than  or  equal  to  the  academic 
year  in  length,  as  the  greater  of  the 
payment  period  or  one-half  of  the 
academic  year.  Section  668.22(e)(ii)  is 
also  amended  to  define  the  minimum 
“period  of  enrollment  for  which  the 
student  has  been  charged”  in  the  case  of 
an  educational  program  that  is 
measured  in  credit  hours  or  clock  hours 
and  does  not  use  terms  and  is  shorter 
than  the  academic  year  in  length,  as  the 
length  of  the  educational  program. 

Comments:  11  commenters  believed 
that  the  minimum  period  of  enrollment 
for  which  a  student  has  been  charged 
should  be  the  term  for  clock-hour 
institutions  using  terms.  The 
commenters  felt  that  clock-hour 
institutions  using  terms  should  be 
treated  the  same  as  credit-hour 
institutions  using  terms.  One 
commenter  noted  the  need  to  ensure 
that  the  same  time  period  is  used  for 
purposes  of  determining  eligibility  for 
student  assistance  and  refund 
calculations. 


Discussion:  The  Secretary  agrees  that 
the  minimum  period  of  enrollment  for 
which  a  student  has  been  charged 
should  be  the  term  for  clock-hour 
programs  using  terms,  as  it  is  for  credit- 
hour  programs  that  use  terms.  The 
Secretary  strongly  agrees  with  the 
commenter  who  noted  the  need  to 
ensure  that  the  same  time  period  is  used 
for  other  Title  IV.  HEA  program 
purposes.  For  example,  the  Secretary 
would  expect  an  institution  that  states 
that  it  is  a  term-based  institution  for 
refund  purposes  to  demonstrate  that  it 
has  disbursed  Title  IV,  HEA  program 
funds  to  students  as  required  for  term- 
based  institutions. 

Changes:  None. 

Comments:  One  commenter  felt  that  it 
is  too  difficult  to  determine  the  amount 
of  funds  received  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  The  commenter  requested 
that  worksheets  be  provided  to  reflect 
the  calculation  of  refunds  and 
repayments  without  the  use  of 
attribution  of  funds. 

Discussion:  The  Secretary  notes  that 
guidance  on  how  to  determine  the 
amount  of  funds  received  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged  was  provided  to 
institutions  in  the  April  29, 1994  final 
regulations  (59  FR  22356-22359).  The 
Secretary  will  provide  further  guidanc'e 
in  the  Federal  Student  Financial  Aid 
Handbook. 

Changes:  None. 

Repayments  to  Title  IV,  HEA  Programs 
of  Institutional  Refunds  and 
Repayments 

Comments:  45  commenters 
understood  and/or  supported  the 
rationale  for  the  provision  that  requires 
that  an  institution  subtract  any  unpaid 
amount  of  a  scheduled  cash  payment 
from  the  amount  the  institution  may 
initially  retain  under  refund 
calculations  other  than  pro  rata.  In 
particular,  one  commenter  supported 
the  shifting  of  liability  from  the  Federal 
government  to  the  institution.  The 
commenter  agreed  with  this  approach 
because  it  makes  more  funds  available 
to  other  students  who  stay  in  school. 

The  commenter  stated  that  they  had 
always  had  a  liberal  refund  policy  and 
this  provision  will  not  affect  the 
institution’s  operations  and  cash  flow. 

One  hundred  and  forty-one 
commenters  opposed  the  requirement  as 
written.  The  commenters  asserted  that 
the  unpaid  charges  provision  unfairly 
leaves  students  owing  large  balances  to 
the  institution  which  would  otherwise 
have  been  paid  by  Title  IV,  HEA 
program  assistance,  and  that  this  result 
obviously  is  not  fair  and  equitable  under 
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the  statute.  Seven  commenters  believed 
that  this  provision  flies  in  the  face  of  the 
language  of  the  statute  which  clearly 
states  that  unpaid  charges  are  to  be 
subtracted  from  the  amount  of  a  refund 
to  a  student,  and  does  not  require  that 
an  institution  subtract  unpaid  charges 
from  the  amount  the  institution  may 
retain.  Eight  commenters  believed  that 
an  institution  should  not  be  required  to 
subtract  any  unpaid  amount  of  a 
scheduled  cash  payment  from  the 
amount  the  institution  may  retain  before 
the  institution  compares  the  amount  of 
refunds  under  State,  accrediting  agency 
and  pro  rata  policies.  Five  commenters 
believed  that  institutions  who  use 
policies  developed  by  States, 
accrediting  agencies,  or  the  institution 
itself  that  choose  to  use  pro  rata  across 
the  board  should  be  permitted  to 
subtract  any  unpaid  charges  from  the 
amount  of  the  refund. 

Thirty-nine  commenters  felt  that  these 
provisions  were  not  fair  and  equitable 
because  institutions  will  be  providing 
education  for  periods  of  time  for  which 
they  will  not  receive  compensation.  One 
commenter  felt  that  this  provision  will 
force  institutions  to  raise  tuition.  Four 
commenters  contended  that  this 
provision  will  force  institutions  to 
overfund  students  with  loans  or  other 
types  of  aid.  Three  commenters  felt  that 
this  provision  would  require 
institutions  to  dememd  payment  in  full 
at  the  start  of  classes.  The  commenters 
stated  that  demanding  payment  in  full 
at  the  start  of  classes  will  either  entirely 
exclude  disadvantaged  low-income 
students  from  access  to  education  or 
cause  institutions  to  reimburse  the 
students  when  financial  assistance 
arrives  at  a  later  date.  One  commenter 
felt  that  this  provision  will  encourage 
institutions  to  lower  their  satisfactory 
progress  standards  and  simplify 
curricula  to  reduce  the  number  of  early 
withdrawals,  as  the  institutions  are 
penalized  when  students  withdraw 
before  they  have  received  most  of  their 
aid.  Two  commenters  felt  that  this 
provision  will  result  in  institutions 
withholding  a  student’s  academic 
transcript  until  unpaid  charges  are  paid. 

Fourteen  commenters  contended  that 
many  of  these  students  qualified  for  aid 
because  they  do  not  have  the  resources 
to  pay  for  their  own  education  (for 
example,  a  student  with  an  EFC  of  0) 
and,  Aerefore,  will  not  have  the 
resources  to  pay  an  institution  large 
amoimts  of  unpaid  charges.  One 
commenter  felt  that  the  Secretary’s 
intent  with  this  provision  was  to 
exclude  low-income  individuals  from 
participation  in  the  Title  IV,  HEA 
programs,  particularly  for  attendance  at 
non-degree  granting  institutions.  11 


commenters  felt  that  this  provision 
violates  a  student’s  entitlement  to  Title 
IV,  HEA  program  assistance 
(particularly  Federal  Pell  Grant  funds) 
by  requiring  the  student  to  assume 
responsibility  for  charges  when  they 
withdraw  that  they  were  not  responsible 
for  when  they  enrolled.  One  commenter 
stated  that  the  Secretary  appears  to  he 
in  breach  of  a  contract  made  with  the 
student  or,  in  the  case  of  FFEL  program 
funds,  an  interference  with  third-party 
contracts  between  the  students  and  their 
banks.  One  commenter  suggested  that 
an  institution  not  be  required  to  return 
Federal  Pell  Grant  funds  if  unpaid 
charges  exist  which  the  institution  must 
collect  from  the  student.  One 
commenter  felt  that  this  provision  also 
does  not  protect  the  institution  or  the 
FFEL  program. 

Discussion:  The  provision  that 
requires  that  an  institution  subtract  any 
unpaid  amount  of  a  scheduled  cash 
payment  from  the  amount  the 
institution  may  initially  retain  under 
certain  refund  calculations  was 
introduced  to  address  an  inequity  which 
existed  between  students  who  paid  their 
share  of  institutional  charges,  and  those 
who  did  not.  As  demonstrated  by 
examples  set  forth  in  the  December  23, 
1991  NPRM,  all  other  things  being 
equal,  the  student  who  did  not  pay  his 
or  her  share  of  institutional  charges 
received  a  greater  benefit  from  Title  IV, 
HEA  program  funds  than  the  student 
who  had  paid.  Under  the  current 
provision.  Title  IV,  HEA  program  funds 
may  no  longer  be  used  to  pay  for  the 
amount  owed  by  the  student.  This 
provision  reaffirms  the  basic  principle 
of  student  financial  aid:  the  family  (or 
student)  makes  its  contribution  first 
before  financial  aid  is  expended. 

The  Amendments  of  1992  reinforced 
the  Secretary’s  use  of  this  provision  by 
stating  that  an  institution  shall  have  in 
place  a  fair  and  equitable  refund  policy 
under  which  it  returns  unearned  tuition, 
fees,  room  and  board,  and  other  charges. 
In  keeping  with  prior  practice  as  set  out 
in  the  final  regulations  published  on 
June  8, 1993,  the  Secretary  has  applied 
this  analysis  of  what  charges  are  earned 
against  the  enrollment  contract  executed 
between  the  student  and  the  institution. 
After  a  determination  is  made  of  how 
much  money  the  institution  has  earned 
against  the  total  contract  price,  the 
unearned  funds  are  returned  to  their 
sources  in  accordance  with  Section  485 
of  the  HEA  and  Section  668.22(h)  of  the 
regulations. 

In  accordance  with  the  Amendments 
of  1992,  a  modified  procedure  is  used  to 
calculate  pro  rata  refunds  for  first-time 
students.  Under  this  procedure, 
students  receiving  the  benefit  of  the 


elongated  refund  period  have  the 
unpaid  charges  on  the  contract  removed 
from  the  calculation  in  determining  how 
much  of  the  earned  funds  the  institution 
keeps.  In  exchange  for  the  longer  pro 
rata  refund  period,  this  calculation 
provides  some  benefit  to  the  institution 
because  its  earnings  are  paid  from  funds 
already  received  without  regard  to  the 
unpaid  charges  on  the  contract. 

'The  Secretary  is  unwilling  to  depart 
from  the  existing  treatment  of  unpaid 
charges  for  all  other  refund  calculations. 
The  Secretary  believes  it  is  clear  that 
Title  IV,  HEA  program  funds  are 
provided  for  students  who  receive  an 
education.  The  Secretary  realizes  that  a 
certain  percentage  of  students  can  be 
expected  to  withdraw  or  drop  out  of  an 
institution  for  reasons  beyond  the 
control  of  the  institution.  However,  the 
Secretary  believes  that  all  institutions, 
especially  those  with  withdrawal  rates 
that  threaten  the  institution’s  financial 
health,  must  share  responsibility  for  a 
situation  that  does  not  benefit  the 
student  or,  if  the  student  is  a  recipient 
of  Title  IV,  HEA  program  funds,  the 
taxpayer.  The  Secretary’s  intent  was  not 
to  bar  low-income  individuals  from 
access  to  education.  However,  the 
Secretary  notes  that  providing  a  student 
with  access  to  education  is  not 
beneficial  if  the  student  does  not 
complete  the  educational  program  and 
is  left  with  financial  debt.  The  Secretary 
encourages  institutions  to  properly 
counsel  and,  where  appropriate,  screen 
applicants  for  admission  to  the 
institution. 

The  Secretary  expects  that  institutions 
will  seek  to  reduce  their  losses  of 
income  through  refunds  by  working  to 
keep  students  enrolled  rather  than 
overburdening  students  with  loans, 
raising  tuition,  or  demanding  payment 
in  full  for  long  periods  of  enrollment. 
Obviously,  keeping  students  enrolled  by 
lowering  satisfactory  academic  progress 
standards  and  simplifying  curricula  to 
reduce  the  number  of  early  withdrawals 
does  not  provide  students  with  the 
skills  necessary  to  market  their 
education.  The  Secretary  encourages 
institutions  to  charge  by  the  minimum 
periods  of  enrollment  specified  in  the 
regulations  in  order  to  reduce  a 
student’s  liability  should  he  or  she 
withdraw  from  the  institution.  An 
institution  may  withhold  a  student’s 
academic  transcript  until  unpaid 
charges  are  paid  if  it  so  chooses. 
However,  the  Secretary  notes  that  an 
institution  may  not  withhold  a  student’s 
financial  aid  transcript  until  unpaid 
charges  are  paid. 

The  Secretary  notes  that  the  receipt  of 
all  awarded  Title  IV,  HEA  program 
assistance  (including  Federal  Pell  Grant 
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funds)  is  intended  to  enable  a  student  to 
complete  a  program.  Indeed,  the  statute 
specifies  that,  should  a  student 
withdraw  ft-om  an  institution,  any 
amount  of  a  refund  must  first  be 
returned  to  the  Title  IV,  HEA  program 
funds,  including  the  Federal  Pell  Grant 
program,  up  to  the  full  amount  received 
from  the  programs.  Prospective  students 
and  students  in  attendance  should  be 
informed  of  this  fact. 

Changes:  None. 

Comments:  Four  commenters  asserted 
that  pro  rata  was  designed  to  afford  first¬ 
time  students  who  withdraw  within  the 
first  60  percent  of  a  program  with 
maximum  protection.  The  commenters 
contended  that  Congress  clearly 
intended  that  the  pro  rata  refund  policy 
be  used  for  these  students. 

Discussion:  The  Secretary  notes  that 
the  statute  does  not  require  that  all  first¬ 
time  students  who  withdraw  within  the 
first  60  percent  of  a  program  be 
provided  a  refund  under  the  pro  rata 
refund  calculation.  To  the  contrary,  the 
statute  requires  an  institution  to 
compare  refund  amounts  under  the  pro 
rata  calculation,  the  requirements  of 
State  law,  and  the  specific  refund 
standards  of  an  institution’s  accrediting 
agency  and  make  a  refund  of  at  least  the 
largest  amount. 

Changes:  None. 

Comments:  Nineteen  commenters  felt 
that  defining  the  most  generous  refund 
as  the  policy  that  returns  the  most  funds 
to  sources  of  aid  without  regard  to  the 
amount  a  student  owes  to  the  institution 
is  unreasonable  and  does  not  benefit  the 
student.  Six  commenters  felt  that  a  debt 
to  an  institution  for  unpaid  charges  will 
prevent  a  student  from  continuing  his  or 
her  education. 

Discussion:  The  Secretary  believes 
that  the  intent  of  section  485  of  the  HEA 
was  to  reduce  a  student’s  Title  IV,  HEA 
loan  obligation  when  a  student 
withdraws  firom  an  institution.  The 
Secretary  does  not  believe  that  it  is 
better  for  the  student  to  owe  a  debt  on 
a  Title  IV,  HEA  program  loan  rather 
than  owing  money  to  the  institution.  A 
student  who  defaults  on  a  Title  IV,  HEA 
program  loan  is  barred  from  receipt  of 
furAer  Title  IV,  HEA  program  funds. 
This  will  most  likely  prevent  the 
student  fi-om  continuing  his  or  her 
education  at  any  other  institution. 
Further,  the  Secretary  believes  that  it  is 
appropriate  to  require  the  return  of 
funds  to  the  Title  IV,  HEA  programs, 
where  they  will  be  available  to  students 
who  are  continuing  to  receive  an 
education. 

Changes:  None. 

Comments:  Seventeen  commenters 
contended  that  a  student’s  scheduled 
cash  payment  should  be  limited  to  the 


amount  of  institutional  charges  a 
student  is  responsible  for  paying  at  the 
beginning  of  the  student’s  program;  it 
should  not  include  the  amoimt  of  other 
sources  of  aid  that  Was  not  received  by 
the  student  at  the  time  of  withdrawal. 

The  commenters  suggested  that 
scheduled  cash  payment  be  defined  as 
the  amount  of  institutional  charges 
minus  the  amount  of  aid  awarded  to  the 
student.  One  commenter  suggested  that, 
alternatively,  an  institution  should 
calculate  the  percentage  of  costs  to  be 
paid  by  aid  and  by  the  student  at  the 
time  of  enrollment.  The  institution 
should  apply  the  appropriate  refund 
policy  and  retain  no  more  than  the 
percentage  of  the  total  amount  the 
school  has  earned  from  each  source.  The 
commenter  felt  that  this  would  ensure 
that  both  the  government  ancf  the 
student  pay  their  share  of  expenses 
while  the  school  receives  no  more  than 
the  amount  earned.  One  commenter 
asserted  that  an  institution  should  only 
bjje  required  to  hold  a  student 
accountable  for  any  cash  payments 
against  institutional  charges  that  are  due 
at  the  time  the  student  withdraws.  One 
commenter  asserted  that  this  provision 
creates  an  inequity  between  students 
who  have  not  received  their  financial 
aid  at  the  same  rate.  Seventy-six 
commenters  believed  that  a  student’s 
scheduled  cash  payment  should  be 
attributed  to  payment  periods  as  it  was 
in  the  past.  The  commenters  feel  that  it 
is  unreasonable  to  hold  a  student 
accountable  for  charges  that  were 
scheduled  to  be  covered  by  sources  of 
aid. 

Discussion:  The  Secretary  found  that 
the  recommended  alternatives  for 
calculating  unpaid  charges  based  on  the 
amount  of  student  financial  assistance 
awarded  to  a  student,  rather  than  the 
amount  of  student  financial  assistance 
received  by  the  student  at  the  time  of 
his  or  her  withdrawal,  did  not 
adequately  address  all  the  areas  of 
concern  that  are  currently  addressed  by 
the  existing  provisions  on  unpaid 
charges.  As  stated  previously,  a  refund 
is  calculated  by  determining  how  much 
money  the  institution  has  earned  against 
the  total  contract  price,  and  then 
returning  all  unearned  funds.  The 
Secretary  believes  that  this  calculation 
must  be  based  on  information  available 
at  the  time  the  student  withdraws  ft'om 
the  institution.  Also,  a  student  is 
awarded  Title  IV,  HEA  program  funds 
under  the  assumption  that  the  student 
will  remain  enrolled  for  at  least  the 
period  for  which  the  aid  is  awarded. 
Therefore,  it  is  not  accurate  to  use  the 
amount  of  aid  awarded  to  determine  a 
refund  for  a  student  who  has  not  met  his 


or  her  enrollment  obligation  as  this  is 
not  an  accurate  indicator  of  the  amount 
of  institutional  costs  for  which  a  student 
should  be  held  responsible  at  the  time 
of  his  or  her  withdrawal.  Although  all 
Title  I\Jj  HEA  program  funds  awarded 
may  exceed  institutional  charges  at  the 
time  of  a  student’s  enrollment,  some  of 
these  funds  may  be  disbursed  to  the 
student  for  noninstitutional  costs. 
Further,  for  various  reasons  Title  FV, 

HEA  program  funds  awarded  may  not 
be  received  by  the  time  the  student 
withdraws.  The  Secretary  believes  that 
it  is  only  at  the  point  when  a  student 
withdraws  that  the  unearned  portion  of 
institutional  charges  may  be 
determined.  In  addition,  the  Secretary 
believes  that  changing  the  calculation  of 
a  student’s  unpaid  charges  to  use  the 
amount  of  aid  awarded  would 
encourage  institutions  to  overload 
students  with  Title  IV,  HEA  loans  so 
that  the  Title  IV,  HEA  program 
assistance  awarded  is  always  greater 
than  or  equal  to  institutional  charges. 

The  Secretary  believes  that  he  has 
addressed  some  of  the  most  vital 
concerns  of  the  commenters  by  revising 
the  definition  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  for  certain  types  of 
programs.  The  revisions  will  permit 
institutions  who  charge  by  the  payment 
period  for  programs  longer  than  or  equal 
to  an  academic  year  that  are  measured 
in  clock  hours  or  credit  hours  and  do 
not  use  academic  terms  to  use  the 
payment  period  to  determine  a  student’s 
refund,  including  the  calculation  of  a 
student’s  unpaid  charges.  The  payment 
period  must  be  at  least  as  long  as  one- 
half  of  the  academic  year.  This  change 
is  discussed  in  more  detail  in  the 
section  of  the  Analysis  of  Comments 
and  Changes  that  addresses  the 
definition  of  “period  of  enrollment  for 
which  the  student  has  been  charged.’’ 

Changes:  See  changes  to  the 
definition  of  “period  of  enrollment  for 
which  the  student  has  been  charged.” 

Comments:  Two  commenters  believe 
that  it  is  unfair  to  require  institutions  to 
return  funds  to  a  student  if  the 
subtraction  of  unpaid  charges  from  the 
initial  amount  the  institution  may  retain 
is  a  negative  amount. 

Discussion:  The  Secretary  notes  that 
the  regulations  do  not  require  an 
institution  to  return  funds  to  a  student 
if  the  subtraction  of  unpaid  charges 
from  the  initial  amount  the  institution 
may  retain  is  a  negative  amount.  The 
regulations  require  an  institution  to 
return  the  total  amount  of  Title  IV,  HEA 
program  assistance  (other  than  amounts 
received  firom  the  FWS  Program)  paid 
for  institutional  charges  if  the  amount  of 
a  student’s  unpaid  charges  is  greater 
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than  or  equal  to  the  amount  that  may  be 
retained  by  the  institution  under  the 
institution’s  refund  policy. 

Changes:  None. 

Comments:  Fom  commenters  believed 
that  the  impaid  charges  provision 
directly  contradicts  the  85/15  * 
regulations,  that  require  an  institution  to 
derive  no  more  than  85  percent  of 
revenues  from  Title  IV,  HEA  program 
funds.  One  commenter  stated  that  the 
refund  provisions  count  cash  payments 
by  students  as  the  first  funds  used 
toward  institutional  charges,  while  the 
85/15  calculation  requires  Title  IV  funds 
to  be  counted  as  the  first  funds  used  for 
payment.  Two  conunenters  stated  that 
the  85/15  regulations  require  an 
institution  to  look  to  sources  of  income 
other  than  Title  FV,  HEA  program 
assistance.  On  the  other  hand,  the 
commenter  feels  that  the  unpaid  charges 
provision  requires  an  institution  to 
move  away  ^m  these  other  sources  of 
aid  since  many  institutions  provide 
funds  on  a  contingency  basis.  If  a 
student  who  received  aid  on  a 
contingency  basis  withdraws,  he  or  she 
will  be  responsible  for  the  amoimt  of 
assistance  that  has  not  been  received. 
One  commenter  stated  that  the  late 
disbursement  provision  allows  a  State  to 
withhold  State  aid  until  after  the  refund 
period.  ’The  commenter  felt  that  the 
regulations  should  be  changed  so  that  a 
student  is  not  held  responsible  for  a 
State’s  fmlure  to  honor  its  aid 
commitment. 

Discussion:  The  Secretary  disagrees 
with  the  analysis  used  by  these 
commenters.  The  calculation  used  for 
the  85/15  regulations  makes  no 
assumption  concerning  the  order  in 
which  institutions  receive  funds,  but 
only  examines  the  composition  of  the 
total  funds  received  by  the  institution  as 
of  the  end  of  the  award  year. 
Furthermore,  to  the  extent  that  these 
refund  calculations  require  institutions 
to  recover  earned  funds  fixim  sources 
other  than  Title  TV  assistance, 
institutions  whose  eligibility  may  be  at 
risk  under  the  85/15  regulations  may 
benefit  from  the  increase  in  the 
percentage  of  funds  received  from 
sources  other  than  the  Title  IV 
programs.  The  Secretary  cannot  control 
the  extent  to  which  other  parties  make 
aid  available  only  on  a  contingency 
basis,  and  the  institution  will  be 
primarily  responsible  for  determining 
what  steps  are  taken  to  ensure  that  it 
will  be  able  to  recover  earned  funds 
under  its  contract  with  the  student. 

The  regulations  permit  an  institution 
to  count  late  disbursements  of  State  aid 
to  reduce  a  student’s  unpaid  charges  “in 
accordance  with  the  applicable  State’s 
written  late  disbursement  policies.”  The 


regulations  set  a  maximiun  period  of 
time  (60  days)  beyond  which  late 
disbursements  of  State  aid  will  not  be 
counted.  States  and  other  sources  of 
student  financial  assistance  set  the 
requirements  and  procedures  for  the 
attainment  of  aid  that  they  provide.  If  ' 
another  source  of  assistance  is  not 
providing  the  assistance  in  accordance 
with  applicable  procedures,  an 
institution  must  deal  directly  with  that 
source  to  resolve  the  issue.  The 
Secretary  does  not  believe  it  is 
appropriate  to  interfere  with  these 
decisions.  However,  the  Secretary 
encourages  other  sources  of  aid  to  keep 
the  best  interests  of  the  students  in 
mind. 

Changes:  None. 

Comments:  One  commenter  stated 
that  they  did  not  feel  it  was  bad  to 
charge  students  for  a  program  up-front. 
The  coirunenter  noted  that  this  benefits 
the  student  by  ensuring  that  there  will 
be  no  increases  in  institutional  charges 
over  the  course  of  the  program.  Further, 
the  commenter  stated  that  these 
students  are  notactudly  required  to  pay 
the  full  amount  of  institutional  charges 
up  hunt,  but  billed  throughout  the 
program. 

Discussion:  How  an  institution 
chooses  to  charge  a  student  is  purely  an 
institutional  decision.  However,  as 
stated  above,  the  Secretary  encourages 
institutions  to  charge  by  tne  minimum 
periods  of  enrollment  specified  in  the 
regulations  in  order  to  reduce  a 
student’s  liability  should  he  or  she 
withdraw  from  the  institution.  ’The 
Secretary  commends  those  institutions 
who  seek  to  ensure  that  institutional 
charges  eire  net  raised  over  the  course  of 
a  student’s  program.  However,  the 
Secretary  believes  that  an  institution 
can  commit  to  keeping  institutional 
charges  static  without  holding  students 
liable  for  the  entire  cost  of  a  program 
up-firont.  The  Secretary  would  like  to 
clarify  that  in  determining  the  period  of 
enrollment  for  which  the  student  had 
been  charged,  he  is  most  concerned 
with  a  student’s  period  of  liability.  For 
an  institution  that  “contracts”  with  a 
student  for  an  entire  program,  but  bills 
the  student  in  increments  throughout 
the  program,  the  institution  may  use  the 
billing  periods  as  the  period  of 
enrollment  for  which  the  student  is 
charged  provided  that:  (1)  the  student  is 
not  held  liable  for  any  amount  beyond 
the  billing  period  that  he  or  she  is 
currently  attending:  and  (2)  the  billing 
periods  meet  the  regulatory  definition  of 
“period  of  enrollment  for  which  the 
student  has  been  charged.” 

Changes:  None. 

Comments:  Five  commenters 
contended  that  an  institution  should  be 


permitted  to  automatically  :i-edit  to  a 
student’s  account  any  portion  of  a 
refund  that  is  scheduled  to  go  to  the 
student  if  the  student  had  unpaid 
institutional  charges.  However,  one  of 
these  commenters  felt  that  an  institution 
should  be  required  to  inform  the  student 
in  writing  that  the  portion  of  the  refund 
that  was  to  be  returned  to  the  student 
has  been  applied  to  unpaid  institutional 
charges. 

Discussion:  Upon  further 
examination,  the  Secretary  has  decided 
that  it  is  permissible  for  an  institution 
to  automatically  credit  any  calculated 
refund  amount  slotted  for  return  to  a 
student  if  the  student  owes  a  repayment 
of  noninstitutional  funds  or  has  unpaid 
charges  that  he  or  she  owes  to  the 
institution.  Section  484B  requires  that 
an  institution  have  in  efiect  a  fair  and 
equitable  refund  policy  under  which  the 
institution  refunds  unearned 
institutional  charges.  By  using  the 
amount  of  the  ref^d  due  to  a  student 
to  cover  unpaid  charges,  an  institution 
would  be  covering  charges  that  had 
been  earned  by  the  institution  for  the 
portion  of  the  period  of  enrollment  for 
which  the  student  was  in  attendance. 
The  Secretary  agrees  that  an  institution 
must  inform  all  students  in  writing  that 
the  portion  of  the  refund  that  was  to  be 
returned  to  the  student  has  been  applied 
to  unpaid  institutional  charges.  Further, 
as  this  would  be  a  part  of  an 
institution’s  refund  policy,  an 
institution  must  inform  all  prospective 
and  currently  enrolled  students  of  this 
policy  in  the  written  statement  required 
under  §  668.22(a)(2).  This  change 
represents  a  change  in  policy  and 
requires  no  change  to  regulatory 
language. 

Changes:  None. 

Comments:  Seven  commenters 
requested  that  the  Secretary  reconsider 
the  provision  proposed  in  the  February 
28, 1994  NPRM  that  provided  that  an 
institution  would  not  have  to  return  any 
refund  of  $25  or  less.  One  commenter 
suggested  that  the  Secretary  provide  that 
an  institution  would  not  have  to  return 
any  refund  of  $300  or  less.  The 
commenters  felt  that  it  is  unreasonable 
to  require  an  institution  to  expend  the 
administrative  resources  necessary  to 
make  refunds  of  such  a  small  amount, 
"rwo  commenters  felt  that  section  490  of 
the  HEA  does  not  preclude  the  Secretary 
from  permitting  this.  The  commenters 
felt  that  the  bulk  of  the  administrative 
costs  of  processing  the  refund  do  come 
after  the  refund  is  calculated.  Further, 
the  commenters  stated  that  because  the 
administrative  fee  is  a  small  percentage 
of  the  charges,  it  does  not  cover  the  cost 
of  processing  the  refunds. 
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Discussion:  Upon  further 
consideration  and  in  response  to 
commenters,  the  Secretary  has  decided 
to  permit  an  institution  to  not  pay  a 
reftmd  if  the  institution  demonstrates 
that  the  amount  of  the  refund  would  be 
$25  or  less,  provided  that  the  institution 
has  obtained  written  authorization  from 
the  student  in  the  enrollment  agreement 
to  retain  any  amount  of  the  refund  that 
would  be  allocated  to  the  Title  IV,  HEA 
loan  programs.  The  Secretary  notes  that 
an  institution  would  not  have  to 
actually  calculate  the  refund  to 
demonstrate  that  the  amount  of  the 
refund  would  be  $25  or  less  if  the 
institutional  charges  are  so  low  that  it 
would  not  be  possible  to  arrive  at  a 
refund  of  $25  or  less.  The  Secretary 
agrees  that,^  in  instances  where  the  total 
refund  is  demonstrated  to  be  $25  or  less, 
no  refund  is  required  of  Federal  Pell 
Grant  funds  or  of  Title  IV,  HEA  loan 
funds,  provided  that  the  institution  has 
obtained  authorization  from  the  student 
in  the  enrollment  agreement  to  keep 
such  loan  funds.  Because  the  return  of 
funds  to  reduce  a  student’s  loan  balance 
constitutes  funds  that  the  student  will 
otherwise  be  required  to  repay,  the 
institution  cannot  retain  such  funds 
without  a  student’s  permission.  The 
institution  must  obtain  permission  from 
the  student  through  the  student’s 
signature  on  an  enrollment  agreement 
that  the  institution  may  retain  these 
funds.  The  enrollment  agreement  must 
clearly  explain  to  a  student  that  he  or 
she  is  permitting  the  institution  to  retain 
the  funds,  rather  than  having  the  funds 
used  to  reduce  the  student’s  Title  IV, 
HEA  loan  debt,  should  the  student 
withdraw.  Since  the  effective  date  of 
these  regulations  is  July  1,  1995, 
institutions  have  sufficient  time  to 
incorporate  any  necessary  changes  into 
their  enrollment  agreements  if  they 
choose  to  avail  themselves  of  this 
option.  The  Secretary  believes  that  $25 
is  the  most  reasonable  number 
suggested  for  establishing  this 
threshold. 

Changes:  Section  668.22(g)(3)(iii)(B) 
has  been  added  to  provide  that  an 
institution  does  not  have  to  pay  a  refund 
if  the  institution  demonstrates  that  the 
amount  of  a  refund  would  be  $25  or 
less. 

Allocation  of  Refunds  and 
Overpayments 

Comments;  Two  commenters  stated 
that  it  was  illegal  to  designate  where 
funds  must  be  returned  after  all  Title  IV, 
HEA  program  assistance  sources  have 
been  satisfied.  Fifty-six  commenters  felt 
it  is  unfair  to  ignore  significant 
contributions  by  other  sources  of  aid  by 
requiring  that  the  majority  (if  not  all)  of 


a  refund  is  returned  to  the  Title  IV,  HEA 
programs.  Fifteen  commenters  requested 
that  the  Secretary  return  to  the  use  of 
the  fraction  or  adopt  another  method  of 
proportionately  allocating  refunds  to  the 
Title  IV,  HEA  programs  and  other 
sources  of  aid.  The  commenters  felt  that 
the  current  allocation  of  refunds 
inequitably  treats  other  sources  of  aid 
that  contribute  equally  to  a  student’s 
education.  One  commenter  felt  that  this 
provision  provides  institutions  with  an 
incentive  to  withhold  disbursements  of 
aid  sources  other  than  Title  IV  until 
after  the  student  is  no  longer  entitled  to 
a  refund.  In  addition,  the  commenter 
asserted  that  the  provision  provides  a 
disincentive  for  other  sources  of  aid  to 
award  assistance,  as  most  likely  none  of 
the  aid  will  be  returned  to  its  source 
when  a  student  withdraws.  One 
commenter  contended  that  the  statute 
did  not  require  that  the  refund  to  the 
Title  IV,  HEA  programs  exceed  the 
federal  government’s  portion  of 
financial  aid  received  by  the  student, 
nor  did  it  preclude  use  of  the  fraction. 

Discussion:  The  Secretary  notes  that 
section  485(a)(1)(F)  of  the  HEA  specifies 
the  order  of  return  of  funds  after  a 
refund  has  been  calculated,  including 
the  return  of  funds  to  sources  other  than 
the  Title  IV,  HEA  programs.  In  fact,  the 
Technical  Amendments  of  1993 
changed  section  485  of  the  HEA  to 
specify  that  refunds  may  be  returned  to 
other  sources  of  student  assistance  only 
after  the  refund  is  returned  to  the  Title 
IV,  HEA  program  funds  in  the  specified 
order  of  allocation.  The  Secretary 
further  notes  that  funds  are  to  be 
returned  to  the  Title  IV,  HEA  programs 
(and  other  sources  of  aid)  only  up  to  the 
amount  awarded  to  the  student  under 
those  programs.  The  Secretary 
recognizes  that  some  States,  institutions, 
or  private  sources  of  aid  may 
deliberately  withhold  funds  from 
otherwise  eligible  students  who  have 
received  Title  IV,  HEA  program 
assistance.  This  is  a  decision  over  which 
the  Secretary  has  no  control. 

Changes:  None. 

Refund  Dates 

Comments:  One  commenter  felt  that 
tutorial,  computer  assisted  instruction, 
counseling,  academic  advising,  study 
group  notes,  and/or  dormitory  records 
should  be  admissible  forms  of 
documentation  for  determining  a 
^  student’s  last  date  of  attendance. 

Discussion:  An  institution  may  use 
documentation  that  it  believes  is 
appropriate  to  demonstrate  that  a 
student  has  remained  in  academic 
attendance  through  a  specified  point  in 
time.  The  institution  must  demonstrate 
that  a  last  date  of  class  attendance  is 


based  on  an  event  that  the  institution 
routinely  monitors  and  is  confirmed  by 
an  employee  of  the  institution.  With  the 
exception  of  dormitory  records,  the 
examples  listed  above  may  be 
acceptable  forms  of  documentation  if  ' 
the  institution  can  demonstrate  that 
they  meet  these  requirements.  The 
Secretary  does  not  consider  dormitory 
records  to  be  a  proper  form  of 
documentation  of  attendance  as  they 
indicate  only  that  the  student  may  have 
been  physically  present  at  the 
institution  for  a  longer  period  of  time 
without  providing  assurances  that  the 
student  was  attending  classes. 

Changes:  None. 

Comments:  Fifty-two  commenters  felt 
strongly  that  a  student  who  takes  an 
approved  leave  of  absence  should  not  be 
counted  as  a  withdrawal  for  refund  and 
repayment  purposes.  Fourteen 
commenters  stressed  that  there  is  a 
difference  between  a  student  who 
officially  withdraws  or  drops  out  and  a 
student  who  intends  to  continue  his  or 
her  education  in  a  program  by  taking  a 
leave  of  absence  from  an  institution. 

The  commenters  noted  that  frequently  a 
student  must  take  a  leave  of  absence  for 
circumstances  beyond  his  or  her 
control.  Fivq  commenters  contended 
that  this  provision  unfairly  affects 
nontraditional  students  with  child  care 
needs,  work  scheduling  problems, 
military  reserve  duty  and/or  short-term 
medical  problems,  and  denies  them  the 
access  to  education  that  the  student  aid 
programs  are  supposed  to  guaranty.  One 
commenter  felt  that  this  provision  is 
unfair  to  students  affected  by  natural 
disasters  who  are  forced  to  take  a  leave 
of  absence. 

Several  commenters  described  what 
they  felt  were  imfair  consequences  of 
this  provision.  Thirty-two  commenters 
felt  that  this  provision  creates  too  much 
additional  paperwork  and  burden  for 
institutions,  lenders,  and/or  students 
since  a  refund  must  be  processed,  the 
lender  informed  of  the  withdrawal,  and 
the  student  must  reapply  for  Title  IV, 
HE.\  assistance  when  he  or  she  returns 
to  the  institution.  Thirty-seven 
commenters  believed  that  it  is  unfair  to 
require  a  student  to  pay  another 
origination  fee  to  secure  a  Title  IV,  HEA 
loan  upon  re-enrollment.  Nineteen 
commenters  noted  that  it  may  be  more 
difficult  for  a  returning  student  who 
only  has  a  short  period  of  enrollment 
left  to  find  a  lender  to  make  a  loan  for 
a  small  amount.  One  commenter  noted 
that  the  process  of  canceling  and 
reapplying  for  a  loan  is  unduly 
complicated,  especially  where  a  student 
is  crossing  over  award  years.  Twenty- 
five  commenters  felt  that  this  provision 
will  place  a  great  financial  burden  on 
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students.  Eight  commenters  believed 
that  the  financial  and/or  the 
administrative  burden  placed  on 
students  who  take  a  leave  of  absence 
will  cause  more  students  to  completely 
•withdraw  from  the  institution.  Five 
commenters  felt  that  this  would 
increase  the  institution’s  withdrawal 
rate  and,  therefore,  jeopardize  the 
institution’s  administrative  capability. 
Three  commenters  believed  that  this 
provision  could  cause  institutions  to  not 
approve  any  leaves  of  absence,  and 
therefore  students  would  drop  out.  Six 
commenters  contended  that  requiring 
the  repayment  of  loan  funds  during  a 
time  of  personal  upheaval  may  cause 
students  to  be  unable  to  return  to  school 
and  increases  the  likelihood  of  default. 
Eight  commenters  felt  that  a  student 
who  takes  a  leave  of  absence  will  have 
his  or  her  financial  aid  reduced  below 
what  the  student  requires.  Three 
commenters  contended  that  this 
provision  will  add  costs  to  the  Title  IV, 
HEA  programs. 

A  few  commenters  felt  that  this 
provision  was  unnecessary.  One 
commenter  noted  that  the  student’s  loan 
funds  will  have  to  be  paid  back  anyway 
if  the  student  doesn’t  return  to  school. 
Two  commenters  felt  that  the  Secretary 
should  address  the  abuse  of  institutions 
not  calculating  a  refund  for  students 
who  do  not  return  fix)m  a  leave  of 
absence  by  aggressively  enforcing  that 
provision,  not  by  requiring  a  leave  of 
absence  to  be  treated  as  a  withdrawal. 

A  few  commenters  made  observations 
of  the  temporary  nature  of  most  leaves 
of  absence  and  suggested  limitations 
that  the  Secretary  could  place  on  leaves 
of  absence  to  guard  against  abuse  if  the 
Secretary  permitted  an  institution  to 
consider  students  on  certain  leaves  of 
absence  to  still  be  enrolled.  Two 
commenters  felt  that  interruptions 
caused  by  a  leave  of  absence  are  usually 
temporary  and  are  usually  resolved  in 
30  to  60  days.  One  commenter  noted 
that  the  regulations  for  the  FFEL 
program  prohibit  an  institution  from 
charging  a  student  for  a  leave  of 
absence.  The  commenter  noted  that  this 
provides  an  incentive  to  schools  to  be 
selective  in  granting  a  leave  of  absence. 
Two  commenters  suggested  that  the 
Secretary  permit  a  student  to  take  a 
leave  of  absence  for  30  days  or  less 
without  requiring  that  the  student  be 
counted  as  a  withdrawal  for  refund 
purposes.  One  commenter  suggested 
that  a  student  be  permitted  to  take  one 
leave  of  absence  not  to  exceed  60  days 
within  an  academic  year  or  calendar 
year.  One  commenter  suggested  that  if 
the  student  did  not  return  from  the 
leave  of  absence,  the  student’s  date  of 
withdrawal  would.be  the  last  date  of 


attendance.  One  commenter  stated  that 
this  would  be  similar  to  State  law  in 
Texas  which  allows  a  student  to  take  a 
leave  of  absence  for  a  minimum  of  three 
days  and  a  maximum  of  thirty.  State  law 
also  limits  a  student  to  one  leave  of 
absence  every  twelve  months.  Three 
commenters  suggested  that  the  Secretary 
could  protect  Title  IV,  HEA  program 
funds  by  requiring  that  funds  for  a 
student  on  a  leave  of  absence  be  held  in 
an  escrow  account  until  the  student 
returns.  One  commenter  suggested  that 
an  institution  be  required  to  make  a 
refund  to  a  student  who  has  not 
returned  from  a  leave  of  absence  within 
30  days  of  the  scheduled  date  of  return 
or  the  date  the  student  notified  the 
institution  that  he  or  she  did  not  intend 
to  return  from  the  leave  of  absence. 

Discussion:  Upon  further 
consideration  of  the  commenters’ 
concerns,  the  Secretary  has  decided  to 
allow  institutions  to  treat  a  student  on 
an  approved  leave  of  absence  as 
enrolled  for  purposes  of  this  section.  In 
the  April  2*9, 1994  final  regulations,  the 
Secretary  stated  that  all  students  on  a 
leave  of  absence  must  be  treated  as 
having  withdrawn  from  an  institution 
for  purposes  of  calculating  a  refund  in 
order  to  ensure  consistency  among  the 
Title  rv  HEA  programs,  some  of  which 
considered  the  student  to  have 
withdrawn  and  some  of  which 
considered  the  student  to  still  be 
enrolled.  To  achieve  this  consistency 
while  addressing  the  concerns  of  the 
commenters,  a  student  on  an  approved 
leave  of  absence  is  no  longer  considered 
to  have  withdrawn  from  an  institution 
for  purposes  of  all  Title  TV,  HEA 
programs.  Also,  a  Title  IV,  HEA  program 
loan  borrower  on  an  approved  leave  of 
absence  is  not  considered  to  have 
withdrawn  from  an  institution,  for 
purposes  of  terminating  the  student’s  in¬ 
school  status.  Although  the  Secretary  is 
concerned  with  abuse  in  this  area,  the 
Secretary  agrees  that  requiring  an 
institution  to  treat  a  student  on  a  leave 
of  absence  as  having  withdrawn  from 
the  institution  in  all  cases  is  unduly 
burdensome,  both  administratively  and 
financially,  for  the  student,  the 
institution,  and  lenders.  The  Secretary 
notes  that  it  is  the  practice  of  the 
Department  to  provide  specific  relief  to 
students  and  institutions  affected  by 
certain  natural  disasters.  An  institution 
is  not  permitted  to  waive  statutory  and 
regulatory  requirements  unless 
otherwise  permitted  to  do  so  by 
regulation  or  law. 

The  Secretary  agrees  that  certain 
limitations  nee^  to  be  set  on  the 
granting  of  leaves  of  absences  by 
institutions.  The  Secretary  agrees  with 
the  commenter  that  suggested  that  an 


approved  leave  of  absence  be  limited  to 
60  days  and  that  only  One  leave  of 
absence  be  granted  to  a  student  within 
any  twelve-month  period.  As  stated 
previously,  the  Secretary  believes  it  is 
clear  that  Title  IV,  HEA  program  funds 
are  designed  for  students  who  are 
receiving  an  education.  Although  the 
Secretary  agrees  that  absences  for  short 
periods  of  time  (60  days  or  less)  may  be 
necessary,  the  Secretary  believes  it  is 
unfair  to  the  taxpayer  and  other 
students  to  tie  up  Title  IV,  HEA  funds 
for  students  who  will  not  be  receiving 
any  education  for  an  extended  period  of 
time.  The  Secretary  also  believes  that 
the  likelihood  that  a  student  will  return 
to  an  institution  from  a  leave  of  absence 
decreases  as  the  length  of  the  leave  of 
absence  increases.  The  Secretary  does 
not  believe  that  it  is  imreasonable  to 
require  a  student  who  has  been  absent 
from  an  institution  for  over  60  days  to 
reapply  for  Title  IV,  HEA  program  funds 
upon  his  or  her  return  to  the  institution. 

The  Secretary  also  agrees  with  the 
commenter  who  felt  that  prohibiting  an 
institution  from  charging  a  student  for  a 
leave  of  absence  provides  an  incentive 
to  schools  to  be  selective  in  granting  a 
leave  of  absence.  Therefore,  the 
Secretary  requires  that  an  approved 
leave  of  absence  may  not  involve 
additional  charges  by  the  institution  to 
the  student.  The  Secretary  also  believes 
it  is  important  to  prevent  falsification  of 
leaves  of  absences.  In  order  to  have 
evidence  that  a  student  has  requested  a 
leave  of  absence  the  Secretary  requires 
that,  in  order  for  a  leave  of  absence  to 
be  approved,  the  student  must  request 
the  leave  of  absence  in  writing. 

The  Secretary  agrees  with  the 
commenter  who  suggested  that  if  the 
student  does  not  return  from  an 
approved  leave  of  absence,  the  student’s 
date  of  withdrawal  should  be  the  last 
date  of  attendance.  The  Secretary 
believes  that,  consistent  with  other 
provisions  in  this  section,  this  last  date 
of  attendance  must  be  documented  by 
the  institution.  The  Secretary  believes 
this  is  also  an  appropriate  date  of 
withdrawal  for  a  student  who  takes  a 
leave  of  absence  that  is  not  approved  in 
accordance  with  the  regulations,  as  a 
student  in  this  situation  must  be  treated 
as  a  withdrawal  for  purposes  of  this 
section. 

The  Secretary  agrees  with  the 
commenter  who  suggested  that  an 
institution  be  reouired  to  make  a  refund 
to  a  student  who  has  not  returned  from 
a  leave  of  absence  within  30  days  of  the 
expiration  of  the  leave  of  absence  or  the 
date  the  student  notified  the  institution 
that  he  or  she  did  not  intend  to  return 
from  the  leave  of  absence,  whichever  is 
earlier. 
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The  Secretary  has  also  added 
provision's  for  the  timely  payment  of  a 
refund  to  a  student  who  takes  a  leave  of 
absence  that  is  not  approved  in 
accordance  with  the  regulations.  If  a 
student  takes  a  leave  of  absence  that  is 
not  approved  in  accordance  with  the 
reguiations,  the  institution  must  pay  a 
refund  due  to  a  student  within  30  days 
after  the  last  recorded  date  of  class 
attendance,  as  documented  by  the 
institution. 

Changes:  Changes  have  been  made  to 
§§668.22(a)(l)(ii).  (fldKi),  and  (h)(2){iv) 
to  remove  language  that  would  have 
required  an  institution  to  treat  a  student 
on  a  leave  of  absence  as  a  withdrawal 
for  purposes  of  this  section.  Section 
668.22(j)(l)(ii)  has  been  amended  to 
define  the  withdrawal  date  for  a  student 
who  does  not  return  to  the  institution  at 
the  expiration  of  an  approved  leave  of 
absence  or  takes  a  leave  of  absence  that 
is  not  approved,  as  the  student’s  last 
recorded  date  of  class  attendance  as 
documented  by  the  institution.  Section 
668.22(j)(2)  has  been  added  to  specify 
that  a  leave  of  absence  is  approved  for 
purposes  of  this  section  if  no  other  leave 
of  absence  has  been  granted  within  a 
twelve-month  period,  the  leave  of 
absence  does  not  exceed  60  days,  the 
student  makes  a  written  request  to  be 
granted  the  leave  of  absence,  and  the 
leave  of  absence  does  not  involve 
additional  charges  by  the  institution  to 
the  student.  Section  668.22{j)(4)(iii)(A) 

•  has  been  amended  to  require  that  an 
institution  pay  a  refund  that  is  due  to  a 
student  who  does  not  return  to  the 
institution  at  the  expiration  of  an 
approved  leave  of  absence,  within  30 
days  of  the  date  of  expiration  of  the 
leave  of  absence.  Section 
668.22(j)(4)(iii)(B)  has  been  added  to 
require  that  an  institution  pay  a  refund 
that  is  due  to  a  student  who  is  taking  an 
unapproved  leave  of  absence,  within  30 
days  after  the  student’s  last  recorded 
date  of  class  attendance  as  documented 
by  the  institution. 

Appendix  A,  Standards  for  Acceptable 
Re^nd  Policies  by  Participating 
Institutions 

Comments:  Four  commenters 
contended  that  the  requirement  that 
institutions  use  the  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions 
refund  policy  when  no  State  or 
accrediting  agency  standards  exist  and 
the  pro  rata  refund  policy  does  not 
apply  further  complicates  the  refund 
process  and  is  unduly  costly.  Five 
commenters  felt  that  the  Secretary  had 
exceeded  his  statutory  authority  by 
mandating  use  of  Appendix  A, 
Standards  for  Acceptable  Refund 


Policies  by  Participating  Institutions  iq 
certain  situations  to  fix  a  loophole  in  the 
law.  The  commenters  contended  that 
any  loophole  must  be  fixed  by  changing 
the  law. 

Discussion:  As  the  Secretary  has 
consistently  stated,  the  Secretary 
believes  the  Amendments  of  1992 
clearly  give  every  student  who  receives 
Title  IV,  HEA  program  assistance  the 
right  to  a  fair  and  equitable  refund  as 
defined  in  the  statute.  The  Secretary 
notes  that  there  are  instances  wherein 
an  institution’s  State  and  accrediting 
agency  do  not  have  specific  refund 
policies  and  a  particular  student  is  not 
entitled  to  a  pro  rata  refund.  In  such  a 
case,  the  Secretary  has  afforded  these 
students  access  to  a  fair  and  equitable 
refund  policy  as  required  by  law.  The 
Secretary  is  committed  to  providing  an 
acceptable  refund  standard  in  the 
absence  of  all  other  standards. 

Changes:  None. 

Comments:  One  commenter  felt  that 
the  provisions  of  Appendix  A, 

Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions  are 
arbitrary,  do  not  take  into  account  the 
actual  expenses  incurred  by  students 
who  withdraw,  goes  beyond  the 
industry  standard  developed  by  the 
National  Association  of  College  and 
University  Business  Officers 
(NACUBO),  and  is  not  in  conformance 
with  generally  acceptable  accounting 
principles.  The  commenter  noted  that 
Appendix  A,  Standards  for  Acceptable 
Refund  Policies  by  Participating 
Institutions  does  not  address  unofficial 
withdrawals.  One  commenter  felt  that 
the  requirements  of  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions  are 
unnecessarily  burdensome.  In 
particular,  the  commenter  contended 
that,  while  it  is  reasonable  for  an 
institution  to  have  the  amount  of  tuition 
to  be  refunded  reviewed  by  the 
governing  board  and  subject  to 
consumer  comment,  it  is  unreasonable 
to  require  the  same  review  of  all 
decisions  affecting  institutional  refund 
policies. 

One  commenter  felt  that  it  is 
impossible  for  an  institution  to  comply 
with  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  if  the 
institution  is  not  allotted  a  reasonable 
period  of  time  to  implement  the  various 
adniinistrative  requirements.  The 
commenter  felt  it  was  inexcusable  that 
the  Secretary  did  not  provide  an 
example  of  an  Appendix  A,  Standards 
for  Acceptable  Refund  Policies  by 
Participating  Institutions  calculation  in 
the  preamble  to  the  regulations. 


Discussion  .’The  Secretary  agrees  that 
certain  aspects  of  Appendix  A, 

Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions  are 
unduly  burdensome  for  institutions. 

The  Secretary  therefore  decided  to 
replace  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  with  a  Federal 
refund  calculation  incorporated  into  the 
regulations  themselves.  The  percentage 
calculation  of  the  refund  under  the 
Federal  refund  calculation  has  not 
changed  ft’om  the  calculation  required 
under  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  of  the  April 
29,  1994  final  regulations.  However,  the 
Secretary  has  agreed  to  eliminate  the 
majority  of  the  administrative 
requirements  of  Appendix  A.  Standards 
for  Acceptable  Refund  Policies  by 
Participating  Institutions  from  the 
Federal  refund  calculation.  Instead,  the 
Secretary  believes  it  is  reasonable  to 
require  an  institution  to  use  any 
applicable  guidance  for  the  calculation 
of  a  pro  rata  refund  under  this  section 
to  calculate  a  refund  under  the  Federal 
refund  calculation.  The  Secretary 
believes  that  this  will  reduce 
administrative  burden  for  institutions 
because,  by  law,  all  institutions  must  be 
famihar  with  the  pro  rata  refund 
requirements  in  order  to  calculate  the 
pro  rata  refund  for  first-time  students 
who  withdraw  on  or  before  the  60 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  In  addition  to  the 
reduction  in  institutional  burden,  these 
more  limited  provisions  would  continue 
to  provide  the  Secretary  with  the 
protection  necessary  to  reduce  fraud 
and  abuse. 

The  Secretary  has  therefore  adopted 
the  following  provisions  from  the  pro 
rata  refund  provisions  in  the  Federal 
refund  provisions:  (1)  An  institution 
may  exclude  from  the  calculation  of  a 
Federal  refund  under  this  paragraph  a 
reasonable  administrative  fee  as  defined 
by  regulation;  (2)  As  defined  by 
regulation,  an  institution  may  exclude 
from  the  calculation  of  a  Federal  refund 
the  documented  cost  to  the  institution 
of  unreturnable  equipment  or  of 
returnable  equipment  if  the  student 
does  not  return  the  equipment;  (3)  An 
institution  may  not  delay  its  payment  of 
the  portion  of  a  refund  allocable  to  a 
Title  IV,  HEA  program  or  a  lender  by 
reason  of  the  process  for  return  of 
equipment  specified  in  the  regulations; 
(4)  “Room”  charges  do  not  include 
charges  that  are  passed  through  the 
institution  from  an  entity  that  is  not 
under  the  control  of,  related  to,  or 
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affiliated  with  the  institution;  and  (5) 
"Other  charges  assessed  the  student  by 
the  institution”  do  not  include  fees  for 
group  health  insurance,  if  this  insurance 
is  required  for  all  students  and  the 
purchased  coverage  remains  in  effect  for 
the  student  throughout  the  period  for 
which  the  student  was  charged.  The 
Secretary  expects  institutions  to  follow 
any  policy  guidance  issued  for  these 
areas  of  the  regulations  as  it  relates  to 
the  calculation  of  pro  rata  refunds. 

As  the  commenter  pointed  out. 
Appendix  A,  Standaids  for  Acceptable 
Rehind  Policies  by  Participating 
Institutions  required  that  a  refund  be 
calculated  for  only  those  students  who 
notified  the  institution  in  writing  of 
their  withdrawal.  The  Secretary  has 
made  the  Federal  refund  calculation 
applicable  to  all  students  who  withdraw 
from  the  institution.  The  Secretary 
believes  that  the  HEA  makes  clear  that 
students  who  withdraw  from  an 
institution  for  whatever  reason  are 
entitled  to  any  refund  owed  in 
accordance  with  the  law  and  applicable 
regulations,  and  therefore,  corrects  a 
provision  that  excluded  students  who 
do  not  officially  withdraw  from  the 
institution  from  the  benefits  of  a  fair  and 
equitable  refund  calculation. 

As  stated  above,  the  Secretary  agrees 
that  certain  administrative  aspects  of 
Appendix  A,  Standards  for  Acceptable 
Refrind  Policies  by  Participating 
Institutions  are  unduly  burdensome  for 
institutions.  Therefore,  for  the  1994-95 
award  year,  the  Secretary  expects  an 
institution  to  be  able  to  demonstrate  that 
it  has  made  (and  will  continue  to  make) 
an  effort  to  implement  as  many  of  the 
administrative  aspects  of  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions  as 
it  reasonably  can  until  these  regulations 
become  effective.  However,  the 
Secretary  expects  that  all  institutions 
that  are  required  to  calculate  refunds 
under  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  have  properly 
calculated  the  percentage  of 
institutional  charges  that  must  be 
refunded. 

Changes:  Section  668.22(b)(l){iv)  has 
been  changed  to  require  that,  if  the  pro 
rata  refund  calculation  does  not  apply 
and  no  State  or  accrediting  agency 
refund  standards  exist,  an  institution 
must  provide  a  refund  of  at  least  the 
larger  of  the  institution’s  refund  policy 
or  the  Federal  Refund  Calculation 
specified  in  this  section,  instead  of  the 
refund  standards  contained  in 
Appendix  A,  Standards  for  Acceptable 
Refund  Policies  by  Participating 
Institutions  to  this  part.  Accordingly, 
Appendix  A,  Standards  for  Acceptable 


Refund  Policies  by  Participating 
Institutions  has  been  removed  from  this 
part. 

A  new  section  668.22(d)  has  been 
added  to  define  the  Federal  refund 
calculation. 

Comments:  Two  commenters  felt  that 
no  appropriate  rationale  was  provided 
for  the  required  calculations  of  a  refund 
under  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions.  The 
commenters  reasoned  that  since 
Appendix  A,  Standards  for  Acceptable 
Refund  Policies  by  Participating 
Institutions  was  created  to  provide  a 
standard  until  the  approval  of 
accrediting  agency  standards  is 
completed,  and  accrediting  agency 
standards  are  not  being  approved,  the 
purpose  of  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  is  moot  and  it 
should  be  deleted.  One  commenter  felt 
that  requiring  institutions  to  provide 
refunds  for  students  through  the  50 
percent  point  seems  extreme  and  may 
force  an  institution  to  reduce  or 
eliminate  services  required  under 
administrative  capability  such  as 
counseling,  job  placement  and  academic 
advisement.  One  commenter  felt  it  is 
unreasonable  to  expect  an  institution  to 
meet  the  standards  of  section  VIII  (the 
actual  calculation  of  the  refund  amoimt) 
as  it  would  mean  expending  significant 
effort  for  a  result  that  did  not 
significantly  affect  students.  The 
commenter  cited  no  more  than  a  12 
percent  difference  between  the  refund 
amount  provided  under  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions 
and  the  refund  amount  provided  imder 
its  institutional  policy.  Four 
commenters  felt  that  the  refund 
requirements  of  Appendix  A,  Standards 
for  Acceptable  Refund  Policies  by 
Participating  Institutions  should  not 
extend  beyond  the  20  percent  point  in 
time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged  or 
only  through  the  third  week  of 
instruction.  The  commenter  felt  that 
measuring  in  weeks  is  easier  for  an 
auditor  to  follow. 

Discussion:  As  stated  in  the  February 
28, 1994  NPRM,  the  Secretary  sought  to 
develop  a  refund  policy  that  provides  a 
reasonable  amount  of  protection  for 
continuing  students.  The  Secretary 
adapted  a  proportionate  calculation  that 
is  similar  to  refund  policies  used  by 
many  proprietary  institutions.  The 
Secretary  does  not  believe  it  is 
unreasonable  to  provide  a  student  with 
a  refund  of  at  least  25  percent  of 
institutional  charges  if  the  student 
withdraws  between  the  25  percent  and 


the  50  percent  point  in  the  student’s 
period  of  enrollment  for  which  the 
student  has  been  charged.  Although  one 
commenter  noted  that  the  refund 
amount  did  not  vary  greatly  from  the 
amount  provided  under  its  institutional 
refund  policy,  the  Secretary  has  had 
experience  with  institutional  refund 
policies  that  are  far  from  adequate.  The 
Secretary  has  not  specified  how  an 
institution  must  determine  the  point  in 
time  that  a  student  has  withdrawn  from 
the  institution  for  purposes  of  a  Federal 
refund  calculation.  However,  the 
Secretary  encourages  institutions  to 
follow  the  requirements  of  §  668.22(b)(2) 
that  delineate  how  an  institution  must 
determine  the  60  percent  point  in  time 
for  purposes  of  determining  if  a  student 
is  eligible  for  a  pro  rata  refund. 

The  Secretary  does  not  agree  with  the 
commenters  who  reasoned  that  since 
Appendix  A,  Standards  for  Acceptable 
Refund  Policies  by  Participating 
Institutions  was  created  to  provide  a 
standard  until  the  Approval  of 
accrediting  agency  standards  is 
completed,  and  accrediting  agency 
standards  are  not  being  approved,  the 
purpose  of  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  is  moot  and  it 
should  be  deleted.  To  the  contrary, 
because  the  Department  chose  not  to 
mandate  that  all  accrediting  agencies 
have  refund  policies,  the  Secretary  is 
even  more  concerned  that  continuing 
students  who  are  not  guaranteed 
protection  under  an  accrediting  agency 
policy  (and  when  a  State  policy  does 
not  exist)  be  provided  with  a  fair  and 
equitable  refund.  The  Secretary 
continues  to  encourage  institutions  and 
accrediting  agencies  and  States  to  work 
together  in  developing  refund  standards 
which  can  be  better  suited  to  the 
particular  needs  and  circumstances  of 
individual  institutions.  As  noted  above, 
the  administrative  requirements  of 
Appendix  A,  Standards  for  Acceptable 
Reffind  Policies  by  Participating 
Institutions  have  not  been  carried  over 
to  the  Federal  refund  calculation  that 
will  be  in  effect  for  the  1995-96  award 
year  and  beyond. 

Changes:  See  discussion  on  the 
removal  of  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  above. 

Section  668.23  Audits.  Records,  and 
Examinations 

Comments:  One  commenter  suggestea 
that  all  of  the  audit  requirements,  both 
financial  and  compliance,  be  placed 
under  a  single  section  in  the  regulations 
to  facilitate  an  institution’s  ability  to 
understand  all  of  the  new  audit 
requirements. 
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Discussion:  The  Secretary  does  not 
believe  that  the  centralization  of  the 
Hnancial  and  compliance  audit 
requirements  would  make 
comprehension  of  those  requirements 
easier  for  the  affected  parties.  On  the 
contrary,  the  Secretary  believes  that  by 
providing  separate  sections  in  the 
regulations  for  the  financial  audit 
requirements  and  the  compliance  audit 
requirements,  institutions  and  third- 
party  servicers  are  more  easily  able  to 
determine  which  requirements  apply  to 
them  because  the  section  contents  are 
smaller  and  therefore  easier  to 
imderstand. 

Changes:  None. 

Comments:  Five  commenters 
suggested  that  a  third-party’s 
cooperation  with  certain  entities  in  the 
conduct  of  audits,  investigations,  and 
program  reviews  authorized  by  law  of 
the  servicer  should  only  take  place 
during  the  course  of  a  review  of  a 
si>ecific  institution  that  contracts  with 
the  servicer.  The  commenters  believed 
that  audits,  investigations,  and  program 
reviews  of  third-party  servicers  should 
only  be  used  for  the  purpose  of 
reviewing  the  compliance  of  the 
institution  that  contracts  with  the 
servicer,  and  not  the  compliance  of  the 
actual  third-party  servicer. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  Section 
487(c)  of  the  HEA  specifically  provides 
that  a  third-party  servicer’s 
administration  of  an  institution’s 
participation  in  the  Title  IV,  HEA 
programs  must  be  audited  on  an  annual 
basis.  Section  487(c)  further  provides  for 
an  emergency  action  or  the  limitation, 
suspension,  or  termination  of  the 
eligibility  of  a  third-party  servicer  to 
contract  with  any  institution.  The 
Secretary  interprets  these  statutory 
provisions  to  mean  that  third-party 
servicers  are  to  be  held  accountable 
directly  to  the  Secretary  for  violations 
by  the  servicer  of  Title  IV,  HEA  program 
requirements.  Therefore,  the  Secretary 
believes  that  third-party  servicers  must 
be  required  to  cooperate  with  approved 
entities  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law  of  the  servicer  at  any 
time  and  not  just  when  an  institution  is 
being  audited,  investigated,  or  reviewed 
for  program  compliance. 

Changes:  None. 

Comments:  Five  commenters 
suggested  that  references  to  the  SPRE 
should  be  clarified  to  mean  the  SPRE  for 
the  State  in  which  the  institution  that 
contracts  with  a  third-party  servicer  is 
located.  The  five  commenters  further 
suggested  that  a  SPRE  should  only  be 
able  to  conduct  a  review  of  a  third-party 
servicer  if  the  SPRE  has  been  requested 


by  the  Secretary  to  review  the 
institution  that  contracts  with  the 
servicer. 

Discussion:  SPRE  reviews  are 
governed  by  the  procedures  set  forth 
under  34  CFR  part  667.  Under  those 
procedures,  a  specific  SPRE  may  only 
review  a  third-party  servicer  that 
contracts  with  an  institution  that  is 
located  in  the  same  State  as  that  SPRE 
unless  the  institution  has  locations  in 
more  than  one  State.  If  the  institution 
has  locations  in  more  than  one  State, 
then  it  is  possible  that  a  SPRE  other 
than  the  SPRE  in  the  State  in  which  the 
institution  is  located  may  review  a 
third-party  servicer  that  contracts  with 
the  institution,  pursuant  to  34  CFR 
667.9(e).  A  SPRE  may  conduct  a  review 
of  an  institution  and  its  third-party 
servicers  even  if  the  institution  was  not 
referred  to  the  SPRE  by  the  Secretary 
pursuant  to  34  CFR  667.6. 

Changes:  None. 

Comments:  Two  commenters  argued 
that  third-party  servicers  should  not  be 
required  to  disclose  the  results  of  audits 
to  entities  other  than  the  Department  of 
Education  and  institutions  receiving  the 
third-party  servicer’s  services.  One 
commenter  recommended  that  a  third- 
party  servicer  should  not  be  required  to 
provide  a  copy  of  the  servicer’s  audit  to 
a  guaranty  agency  unless  the  servicer  is 
servicing  a  loan  that  was  guaranteed  by 
the  agency.  One  commenter 
recommended  striking  the  requirement 
that  a  third-party  servicer  should 
provide  a  copy  of  the  servicer’s  audit  to 
lenders  in  the  FFEL  programs.  The 
commenter  befieved  that  if  a  third-party 
servicer  has  a  business  relationship  with 
a  lender  particij>ating  in  the  FFEL 
programs,  the  lender  would  receive  a 
copy  of  the  servicer’s  audit  under  their 
contractual  agreement.  Five  commenters 
recommended  that  third-party  servicers 
should  only  be  required  to  provide 
copies  of  audits  to  those  entities  that  are 
reviewing  an  institution  that  has  a 
contract  with  the  servicer.  The 
commenters  believed  that  this  would 
limit  the  access  of  confidential 
information. 

Discussion:  The  Secretary  disagrees 
with  the  commenters.  Under  section 
487(c)(6)  of  the  HEA,  the  Secretary  is 
authorized  to  provide  information 
obtained  as  a  result  of  audits  conducted 
under  section  487(c)  to  guaranty 
agencies,  lenders,  accrediting  agencies, 
the  Secretary  of  Veterans  Affairs,  and 
SPREs  under  subpart  1  of  part  H  of  Title 
IV.  The  Secretary  befieves  that  by 
providing  information-sharing  among 
the  appropriate  authorized  entities  that 
the  Secretary  relies  on  to  help  provide 
oversight  of  Title  IV.  HEA  program 
participants,  the  Secretary  is  responding 


to  Congressional  intent.  A  third-party 
servicer  acts  as  an  agent  of  the 
institution  and  is  responsible  for 
administering  a  portion  of  an 
institution’s  participation.  As  such,  the 
various  entities  involved  in  program 
oversight  will  have  a  genuine  need  for 
access  to  records  of,  or  information 
about,  the  servicer.  The  Secretary 
therefore  considers  that  the  audit  results 
of  third-party  servicers  must  be 
included  in  the  information  available  to 
the  appropriate  oversight  bodies 
monitoring  institutional  compliance 
with  Title  IV,  HEA  program 
requirements. 

Changes:  None. 

Comments:  One  commenter  was 
concerned  that  third-party  servicers  are 
required  to  disclose  privileged  client 
information  under  this  section  to  the 
Secretary  or  officials  designated  by  the 
Secretary  without  the  applicable  Ghent’s 
knowledge.  The  commenter  believed 
that  this  requirement  could  subject  the 
servicer  to  a  significant  liabihty 
exposure.  The  commenter  suggested 
that  institutions  be  notified  before  the 
information  is  released. 

Discussion:  Third-party  servicers  as 
agents  of  an  institution  are  required  to 
provide  access  to  all  records  or  other 
information  applicable  to  the  third-party 
servicer’s  administration  of  any  aspect 
of  an  institution’s  participation  in  the 
Title  IV,  HEA  programs.  A  third-party 
servicer  is  not  required  to  provide  to  the 
Secretary  or  to  officials  designated  by 
the  Secretary,  any  additional 
information  that  an  institution  itself  is 
not  required  to  provide  to  the  Secretary 
to  remain  in  compliance  with  the  Title 
IV,  HEA  program  requirements.  An 
institution  thus  has  no  legitimate 
exp>ectation  that  information  regarding 
its  compliance  or  non-compliance 
would  be  withheld  from  the  Secretary. 
Since  a  third-party  servicer  provides 
access  to  information  pursuant  to 
regulation  and  statute,  there  should  be 
no  liability  exposure  to  the  servicer. 

Changes:  None. 

Comments:  One  commenter  believed 
that  a  review  of  financial  statements 
prepared  by  a  certified  public 
accountant  (CPA)  should  take  the  place 
of  a  comprehensive  compliance  audit  of 
an  institution’s  participation  in  the  Title 
IV,  HEA  programs. 

Discussion:  Section  487(c)(1)  of  the 
HEA  specifically  requires  that 
institutions  have  performed  annually  an 
audit  that  examines  an  institution’s 
participation  in  the  Title  IV,  HEA 
programs.  The  Secretary  does  not 
believe  that  a  financial  audit  alone  is 
sufficient  where  large  amounts  of  Title 
IV,  HEA  program  funds  are  disbursed  to 
students  through  the  institution 
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although  the  Secretary  does  consider  the 
audit  requirement  to  be  satisfied  if  the 
audit  is  conducted  in  accordance  with 
the  Single  Audit  Act  or  OMB  Circular 
A-128  or  A-133.  The  Secretary  will 
continue  to  review  the  concept  of  a 
single  audit,  for  those  institutions  that 
do  not  submit  an  audit  in  accordance 
with  the  Single  Audit  Act  or  OMB 
Circular  A-128  or  A-133,  that  covers 
both  the  financial  and  compliance  audit 
standards  and  may  in  the  future  adopt 
a  single  audit  concept  for  those 
institutions  upon  further  review  of  the 
new  audited  financial  statement 
requirements  imder  §  668.15. 

Changes:  None. 

Comments:  One  commenter  requested 
that  the  Secretary  clarify  if  the  audit 
requirements  of  §  668.23  and 
§  682.416(e)  were  intended  to  be  the 
same.  If  the  requirements  were  intended 
to  be  the  same,  the  commenter 
requested  that  §  682.416(e)  be  modified 
to  be  consistent  with  §  668.23.  If  the 
requirements  were  not  intended  to  be 
the  same,  the  commenter  requested  that 
the  regulations  clearly  delineate  the 
differences  between  the  requirements. 

Discussion:  Section  487(c)(1)(C)  of  the 
HEA  mandates  that  third-party  servicers 
of  institutions,  lenders,  or  guaranty 
agencies  must  have  performed  an 
annual  audit  of  the  servicer’s 
administration  of  any  aspect  of  the 
administration  of  the  institution’s, 
lender’s,  or  guaranty  agency’s 
participation  in  the  Title  IV,  HEA 
programs.  Because  third-party  servicers 
of  institutions  contract  with  an 
institution  to  administer  aspects  of  the 
institution’s  participation  in  the  Title 
IV,  HEA  programs,  the  Secretary 
believes  that  it  is  only  logical  that  third- 
party  servicers  of  institution  should  be 
required  to  have  the  same  audit 
requirements  as  institutions.  Likewise, 
it  is  only  logical  that  third-party 
servicers  of  lenders  or  guaranty  agencies 
are  required  to  comply  with  applicable 
audit  requirements  for  those  entities. 
The  Secretary  believes  that  the 
regulations  adequately  address  the 
individual  requirements  for  third-party 
servicers  that  contract  with  institutions 
and  third-party  servicers  that  contract 
with  lenders  or  guaranty  agencies. 

Changes:  None. 

Comments:  One  commenter  requested 
that  the  regulations  provide  for  a  single 
audit  report  to  cover  a  third-party 
ser\'icer’s  participation  in  all  of  the  Title 
IV,- HEA  programs,  including  the  FEEL 
programs. 

Discussion:  The  Secretary  disagrees 
with  the  commenter.  Third-party 
servicer  audits  for  institutions  need  to 
be  separate  fi'om  third-party  servicer 
audits  for  lenders  or  guaranty  agencies 


because  third-party  servicers  of 
institutions  provide  markedly  different 
services  for  their  clients  than  third-party 
servicers  of  lenders  or  guaranty  agencies 
do  for  their  clients. 

Changes:  None. 

Comments:  Five  commenters 
recommended  that  the  regulations 
clarify  that  an  institution  could  use  a 
third-party  servicer’s  audit,  under 
§668.23(c)(l)(iii),  to  satisfy  the 
institution’s  obligation  to  have  an  audit 
performed  of  its  compliance  with  Title 
IV,  HEA  program  requirements  in  those 
areas  that  the  servicer  has  contracted  to 
provide  services. 

Discussion:  The  Secretary  disagrees 
with  the  commenters.  Institutions  may 
not  use  the  audits  of  their  third-party 
servicers  to  satisfy  the  institution’s 
obligation  to  have  an  audit  performed  of 
the  institution’s  compliance  with  Title 
IV,  HEA  program  requirements  in  those 
areas  that  the  institution  has  contracted 
out  to  its  third-party  servicer. 

Institutions  are  fiduciaries  of  the  funds 
received  from  the  Federal  government 
and  institutions  may  not  delegate  their 
fiduciary  responsibility  to  a  third-party 
servicer  because  the  institution  is 
ultimately  liable  for  any  program 
violations  incurred  by  itself  or  by  its 
third-party  servicer.  Therefore,  an 
institution  must  have  performed  an 
audit  that  covers  the  institution’s  entire 
participation  in  the  Title  IV,  HEA 
programs,  regardless  of  whether  the 
institution  uses  a  third-party  serv’icer  to 
help  administer  some  or  all  aspects  of 
the  institution’s  participation  in  the 
Title  IV,  HEA  programs.  An  audit  of  a 
third-party  serv’icer  only  would  be  too 
limited  in  its  scope.  Such  an  audit 
would  not  address,  for  example,  the 
internal  control  structure  of  the 
institution  in  those  areas  of  the  Title  IV, 
HEA  program  administration  that  the 
institution  delegated  to  its  third-party 
servicer. 

Changes:  None. 

Comments:  One  commenter  believed 
that  no  audit  could  reasonably  satisfy 
the  requirement  that  a  compliance  audit 
cover  every  aspect  of  a  third-party 
servicer’s  administration  of  an 
institution’s  participation  in  the  Title 
IV,  HEA  programs.  The  commenter 
recommended  that  the  regulatory 
language  reflect  those  aspects  of  a  third- 
party  servicer’s  administration  that  will 
be  included  in  the  guide  developed  by 
the  Department  of  Education’s  Inspector 
General.  The  commenter  also 
recommended,  in  the  case  of  a  third- 
party  servicer  that  contracts  with  more 
than  one  institution,  that  the  auditor 
evaluate  the  effectiveness  of  the 
servicer’s  internal  control  structure  over 
compliance  with  specified 


requirements,  rather  than  compliance 
with  all  aspects  of  all  requirements 
pertaining  to  the  Title  IV,  HEA 
programs.  The  commenter  believed  that 
this  approach  would  provide 
appropriate  assurance  of  compliance  in 
a  cost  effective  manner. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  the  language  in  the 
April  29, 1994  final  regulations  is 
somewhat  broad  and  can  be  more 
specifically  focused.  The  Secretary  did 
not  intend  an  audit  of  a  third-party 
servicer  to  be  broader  than  an  audit  of 
an  institution.  The  Secretary  believes 
that  a  third-party  servicer  should  only 
be  held  to  the  same  compliance  audit 
standards  as  institutions  since  a  third- 
party  servicer  contracts  with  an 
institution  to  act  as  an  agent  of  the 
institution  to  administer  the  Title  IV, 
HEA  programs  on  the  institution’s 
behalf.  As  with  an  institution,  the 
compliance  audit  standards  for  which  a 
third-party  servicer  will  be  audited  will 
include  a  review  of  the  third-party 
servicer’s  internal  control  structure  over 
the  servicer’s  compliance  with 
applicable  Title  IV,  HEA  program 
recmirements. 

Changes:  A  change  has  been  made. 
Section  668.23(c)(l)(ii)  has  been 
amended  to  specify  that  a  third-party 
servicer  shall  have  performed  at  least 
annually  a  compliance  audit,  meeting 
the  compliance  audit  standards  for 
institutions,  of  the  servicer’s 
administration  of  the  participation  in 
the  Title  IV,  HEA  programs  of  each 
institution  with  which  the  servicer  has 
a  contract.  In  addition,  §668.23(c)(l)(iii) 
has  similarly  been  amended  to  parallel 
the  change  to  §  668.23(c)(l)(ii). 

Comments:  Seven  commenters 
requested  that  the  Secretary  provide  for 
audit  exceptions  for  low  dollar  volume 
third-party  servicers  as  published  in  the 
February  17, 1994  NPRM.  The 
commenters  felt  that  consensus  had 
been  reached  during  negotiated 
rulemaking  on  this  issue.  Two 
commenters  recommended  that 
institutions  that  receive  less  than  a 
million  dollars  in  Title  IV,  HEA  program 
assistance  per  year  should  only  be 
required  to  file  a  “level  2’’  audit. 

Discussion:  The  Secretary  disagrees 
with  the  commenters.  As  previously 
stated  in  the  final  regulations  published 
in  the  Federal  Register  on  April  29, 
1994,  the  Secretary  believes  that  section 
487(c)  of  the  HEA  requires  institutions 
and  third-party  servicers  to  have 
performed,  on  an  annual  basis,  a 
compliance  audit  of  the  institution’s 
administration  of  its  Title  IV,  HEA 
programs  or  a  third-party  serv'icer  to 
have  performed,  on  an  annual  basis,  a 
compliance  audit  of  the  servicer’s 
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administration  of  an  institution’s 
participation  in  a  Title  IV,  HEA 
program. 

Changes:  None. 

Comments:  Four  commenters 
supported  the  provision  that  requires  a 
third-party  servicer’s  first  audit  to  cover 
the  first  full  fiscal  year  after  the  effective 
date  of  the  regulations  as  well  as  any 
period  from  the  effective  date  to  the 
start  of  the  servicer’s  first  full  fiscal 
year.  Five  commenters  believed  that  a 
third-party  servicer’s  first  audit  should 
only  include  the  servicer’s  first  full 
fiscal  year  that  begins  after  the  effective 
date  of  the  regulations. 

Three  conunenters  argued  that  the 
new  audit  requirements  should  take 
effect  for  the  institution’s  first  full  fiscal 
year  after  the  effective  date  of  the 
regulations.  One  commenter 
recommended  that  the  first  submission 
of  audit  reports  under  the  new 
regulations  should  not  be  required  prior 
to  January  1, 1995. 

One  commenter  believed  that  the 
period  covered  by  a  third-party 
servicer’s  first  audit  should  not  begin 
until  after  an  audit  guide  has  been 
published  by  the  Department  of 
Education’s  Inspector  General.  Another 
commenter  suggested  that  there  should 
be  some  flexibility  of  the  audit  report 
due  date  because  the  audit  guide  had 
not  been  published. 

Four  commenters  were  concerned  that 
the  120-day  deadline  for  submission  of 
compliance  audit  reports  was  not 
enough  time  for  institutions  with  fiscal 
years  ending  on  June  30  to  have 
performed  an  audit  of  their  participation 
in  the  Title  IV,  HEA  programs.  In 
addition,  four  commenters  noted  that 
the  Fiscal  Operations  and  Application 
to  Participate  (FISAP)  report  is  not  due 
until  September  30  and  therefore  an 
auditor  would  not  be  able  to  complete 
a  compliance  audit  report  until  after  the 
submission  of  the  FISAP  report.  One 
commenter  recommended  leaving  the 
audit  report  due  date  at  March  31.  Two 
commenters  recommended  that  the 
audit  report  due  date  be  amended  so 
that  the  audit  report  is  not  due  until  120 
days  after  receipt  by  the  institution  of 
the  final  FISAP  edit  from  the 
Department  of  Education  or,  if 
applicable,  in  accordance  with  the 
deadlines  established  in  the  Single 
Audit  Act. 

One  commenter  recommended 
developing  a  cycle  for  submissions  of 
audit  reports  that  would  take  advantage 
of  the  full  twelve  months  of  the  year 
with  institutions  that  have  outstanding 
audits  being  required  to  submit  their 
reports  first. 

Four  commenters  argued  that  basing  a 
compliance  audit  on  a  fiscal  year  did 


not  make  sense  because  compliance 
with  the  regulations  could  only  be 
accomplished  through  an  audit  of  a 
specific  award  year. 

One  commenter  requested 
clarification  as  to  which  period  of  time 
the  compliance  audit  was  supposed  to 
cover. 

Five  commenters  recommended  that 
the  regulations  should  provide  a  third- 
party  servicer  with  the  option  of  being 
able  to  submit  the  servicer’s  audit  report 
to  the  Secretary  within  six  months  after 
the  end  of  the  servicer’s  fiscal  year  if  the 
servicer  is  required  to  have  an  audit 
performed  under  34  CFR  part  682.  One 
commenter  recommended  that  the  due 
date  for  audit  reports  in  this  section 
should  be  changed  to  six  months  to  be 
consistent  with  the  audit  due  date 
established  under  the  FFEL  programs. 
One  commenter  recommended  that  the 
audit  report  deadline  be  extended  from 
4  months  to  6  months. 

Two  commenters  requested  that  the 
regulations  specify  that  an  audit 
conducted  in  accordance  with  OMB 
Circular  A-133  would  be  due  in 
accordance  with  the  guidance  provided 
in  that  circular.  The  commenters  also 
requested  that  34  CFR  682.416(e)  be 
modified  similarly. 

Discussion:  The  Secretary  has 
reexamined  his  position  with  regard  to 
having  em  annu^  compliance  audit 
performed  on  a  fiscal  year  basis.  Based 
on  public  comment,  the  Secretary 
believes  that  it  is  necessary  to  resume 
having  the  compliance  audit  based  upon 
the  award  year,  instead  of  a  fiscal  year, 
since  most  of  the  requirements  in  the 
Title  IV,  HEA  programs  are  geared  to  the 
award  year  and  must  be  examined 
within  that  context  and  time  period. 

The  Secretary  believes  that  several 
commenters  supported  this  change  and 
appreciates  the  support  from  those 
commenters. 

This  change  does  not  mean  that  the 
compliance  audit  report  due  date  will 
now  be  tied  to  the  award  year.  The 
Secretary  believes  that  it  is  still 
appropriate  to  continue  using  the  end  of 
the  institution’s  or  third-party  servicer’s 
fiscal  year  as  the  basis  for  submitting  the 
compliance  audit  reports.  By  tying  the 
audit  report  due  date  to  a  fiscal  year 
cycle,  the  Secretary  believes  that 
institutions  and  third-party  servicers 
will  have  greater  access  to  independent 
auditors  because  the  fiscal  years  of 
'institutions  and  third-party  servicers  are 
staggered  and  therefore  not  all 
institutions  and  third-party  servicers 
will  be  submitting  compliance  audit 
reports  at  the  same  time. 

The  Secretary  also  agrees  with  those 
commenters  who  were  concerned  with 
the  120-day  compliance  audit  report 


submission  deadline  and  suggested 
changing  the  submission  due  date  of  the 
compliance  audit  report  to  six  months 
after  the  end  of  the  institution’s  or  third- 
party  servicer’s  fiscal  year.  The 
Secretary  acknowledges  that  institutions 
whose  fiscal  year  coincides  with  the 
award  year  may  need  more  time  after 
the  final  FISAP  reconciliation  to  submit 
their  compliance  audit  report.  The 
Secretary  believes  that  institutions  and 
third-party  servicers,  as  applicable, 
must  be  given  a  reasonable  amount  of 
time  to  have  performed  an  annual 
compliance  audit.  Therefore,  the 
Secretary  will  consider  that  an 
institution  or  third-party  servicer  has 
submitted  its  compliance  audit  report  in 
a  timely  fashion  if  the  compliance  audit 
report  is  submitted  within  six  months  of 
the  end  of  the  institution’s  or  third-party 
servicer’s  fiscal  year.  The  Secretary 
believes  that  six  months  is  sufficient 
time  for  an  institution  or  third-party 
servicer  to  submit  a  compliance  audit 
report.  In  addition,  the  submission 
deadline  for  this  report  now  parallels 
the  submission  deadlines  established  for 
lenders  and  third-party  servicers  that 
contract  with  lenders  or  guaranty 
agencies.  The  Secretary  notes  that  the 
submission  due  date  for  an  institution’s 
annual  audited  financial  statement 
under  34  CFR  668.15  remains 
unchanged. 

With  respect  to  those  comments  that 
requested  that  the  regulations  clarify 
that  an  audit  conducted  in  accordance 
with  OMB  Circular  A-133  are  due  in 
accordance  with  the  submission 
deadlines  in  that  circular,  the  Secretary 
believes  that  the  regulations  are  clear. 
Because  the  regulations  specify  that  an 
audit  conducted  under  the  Single  Audit 
Act  or  OMB  Circular  A-133  satisfies  the 
annual  compliance  audit  requirement, 
which  includes  submission  dates  for 
compliance  audits,  the  Secretary  does 
not  believe  that  regulatory  clarification 
is  necessary. 

Changes:  Changes  have  been  made. 
Section  668.23(c)(2)(ii)  has  been  revised 
to  specify  that  a  third-party  servicer’s 
first  audit  must  cover  the  third-party 
servicer’s  activities  for  the  award  year 
that  begins  on  or  after  July  1, 1994,  in 
which  the  servicer  began  administering 
any  aspect  of  an  institution’s 
participation  in  the  Title  IV,  HEA 
programs.  In  addition,  §  668.23(c)(3)  has 
been  amended  to  specify  that  an 
institution’s  or  third-party  servicer’s 
compliance  audit  must  be  submitted  to 
the  Department  of  Education  within  six 
months  after  the  end  of  the  institution’s 
or  servicer’s  fiscal  year  that  ends  on  or 
after  the  most  recently  concluded  award 
year  for  which  the  audit  is  performed. 
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Comments:  One  commenter  believed 
that  it  was  unreasonable  to  require 
foreign  institutions  to  submit  an  audit 
report  that  covered  the  institution’s 
participation  in  the  Title  IV,  HEA 
programs  back  to  when  the  institution 
first  began  to  participate  in  the  Title  IV, 
HEA  programs  because  of  the  long 
timeframes  involved. 

Discussion:  The  Secretary  believes 
that  the  commenter  has  raised  a  valid 
point.  Many  foreign  institutions  have 
been  participating  in  the  Title  IV,  HEA 
programs  since  the  enactment  of  the 
HEA  and  have  never  been  required  to 
submit  a  compliance  audit  report  to  the 
Department  of  Education.  To  require  an 
audit  report  from  a  foreign  institution  to 
examine  compliance  with  Title  IV,  HEA 
requirements  back  to  the  beginning  of 
the  foreign  institution’s  participation 
would  create  undue  burden  on  the 
foreign  institution  unless  the  foreign 
institution  had  only  been  participating 
in  the  Title  IV,  HEA  programs  for  a 
short-time.  The  Secretary  believes  that  a 
foreign  institution  should  only  be 
required  to  have  performed  an  audit 
report  that  covers  the  foreign 
institution’s  participation  in  the  Title 
IV,  HEA  programs  for  the  two  most 
recently  concluded  award  years  unless 
the  Secretary  has  reason  to  require  an 
audit  report  to  cover  a  longer  period  of 
time  which  would  be  no  longer  than  the 
five  most  recently  concluded  award 
years. 

Changes:  A  change  has  been  made. 
Under  §668.23(cK2)(i)(B),  a  foreign 
institution’s  first  audit  report  must 
cover  the  foreign  institution’s  two  most 
recently  concluded  award  years  or,  if 
the  foreign  institution  has  been 
participating  in  the  Title  IV,  HEA 
programs  for  less  than  two  award  years, 
the  entire  period  of  time  since  the 
foreign  institution  began  to  participate 
in  the  Title  IV,  HEA  programs.  However, 
the  Secretary  reserves  the  right  to 
request  a  foreign  institution’s  first  audit 
report  to  cover  up  to  the  foreign 
institution’s  five  most  recently 
concluded  award  years  if  the  Secretary 
has  reason  to  believe  that  such  coverage 
in  the  audit  report  will  protect  the 
Federal  interest  in  the  student  financial 
assistance  funds  that  are  used  by 
students  to  pay  for  their  education  at  the 
foreign  institution. 

Comments:  One  commenter  argued 
that  the  provisions  in  this  section 
relating  to  a  third-party  servicer’s 
responsibility  to  agree  to  allow  its 
employees  to  be  questioned  in  private 
raised  questions  of  due  process.  Four 
commenters  stressed  that  the  presence 
of  management  is  sometimes  necessary 
to  clarify  the  misconceptions  of  an 
employee  who  works  in  a  limited  area 


and  is  not  fully  aware  of  the  entire 
procedure.  One  commenter  also  noted 
that  this  process  could  provide 
disgruntled  employees  an  opportunity 
to  damage  a  third-party  servicer’s 
credibility.  Two  commenters 
recommended  that  these  provisions  be 
stricken  from  the  regulations. 

Discussion:  The  Secretary  has  already 
responded  to  similar  comments  in  the 
preamble  to  final  regulations  for  34 
parts  600  and  668  that  were  published 
in  the  Federal  Register  on  July  31, 1991 
(56  FR  36682).  The  Secretary  continues 
to  disagree  with  these  views  and  does 
not  believe  that  these  requirements 
impose  any  additional  requirements 
beyond  what  is  currently  required  for 
institutions  that  participate  in  the  Title 
IV,  HEA  programs.  Because  a  third-party 
servicer  is  an  agent  of  an  institution, 
voluntarily,  the  Secretary  believes  that 
the  servicer  must  be  subject  to  the  same 
requirements  that  an  institution  is 
subject  to  in  the  conduct  of  audits, 
investigations,  and  program  reviews  that 
are  authorized  by  law. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  provisions 
relating  to  job  placement  recordkeeping 
in  this  section  of  the  regulations  should 
be  removed.  The  commenter  argued  that 
the  definition  of  a  j)lacement  service 
was  unclear  and  too  broad.  The 
commenter  further  believed  that  the 
issue  of  institutional  claims  regarding 
job  placement  of  students  was 
adequately  addressed  in  other  sections 
of  the  regulations  and  therefore  was  not 
needed  in  this  section. 

One  commenter  objected  to  the 
requirement  that  an  institution  establish 
and  maintain  records  that  are  relevant  to 
the  institution’s  admission  standeirds 
and  that  support  the  educational 
qualifications  of  each  regular  student 
admitted  to  the  institution  whether  or 
not  that  student  receives  Title  IV,  HEA 
program  assistance.  The  commenter 
believed  that  this  requirement  went 
beyond  the  type  of  records  required  to 
ensure  an  institution’s  compliance  with 
sections  12011a),  481  (b),  and  (c)  of  the 
HEA. 

One  commenter  argued  that  the 
requirement  to  have  available  for  review 
records  required  by  the  Title  IV,  HEA 
program  regulations  at  the  geographical 
location  where  the  student  will  receive 
his  or  her  degree  or  certificate  of 
program  or  course  completion  is 
unnecessarily  burdensome.  The 
commenter  argued  that  institutions  with 
multiple  branches  or  additional 
locations  should  not  be  required  to 
house  records  at  those  additional  sites; 
rather,  the  institution  should  be  able  to 
house  their  records  in  one  central 


location.  The  commenter  suggested  that 
upon  notification  by  the  Secretary,  an 
institution  could  provide  the  physical 
records  at  the  appropriate  geographical 
location  and  that  computer  records 
would  always  be  readily  available. 

Discussion:  The  Secretary  has  taken 
the  comment  regarding  removal  of  the 
job  placement  record  retention 
provision  under  consideration  and 
concluded  that  there  is  no  need  for  the 
provision  in  this  section  of  the 
regulations.  The  regulations  contain 
other  regulatory  provisions  governing 
job  placement  rates  that  require  an 
institution  to  retain  documentation  to 
support  job  placement  computations. 

The  Secretary  disagrees  with  the 
commenter  who  objected  to  the 
requirement  that  an  institution  establish 
and  maintain  records  that  are  relevant  to 
the  institution’s  admission  standards 
and  that  support  the  educational 
qualifications  of  each  regular  student 
admitted  to  the  institution  whether  or 
not  that  student  receives  Title  IV,  HEA 
program  assistance.  Section  1201(a)(1) 
of  the  HEA  requires  that  an  institution 
of  higher  education  may  only  admit  as 
regular  students  individuals  that  have  a 
certificate  of  graduation  from  a  school 
providing  secondary  education,  or  the 
recognized  equivalent  of  such  a 
certificate.  The  Secretary  construes  fi'om 
this  statutory  authority  that  an  eligible 
institution  must  document  that  each 
student  that  it  admits  is  a  regular 
student  with  a  high  school  diploma  or 
a  recognized  equivalent  of  a  high  school 
diploma,  as  that  term  is  defined  in  34 
CFR  600.2,  in  order  to  comply  with  the 
statutory  language  in  sections  481  (a), 

(b),  (c),  and  1201(a)  of  the  HEA. 
However,  upon  further  examination  of 
these  requirements,  the  Secretary 
believes  that  there  is  no  need  in 
regulation  to  differentiate  between 
institutions  whose  programs  are  all  fully 
eligible  and  institutions  that  have  only 
some  programs  that  are  eligible.  The 
Secretary  believes  that  by  simplifying 
the  regulatory  language  in  this  area,  that 
the  mandates  of  Executive  Order  (E.O.) 
12866  are  being  carried  out,  in  terms  of 
promulgating  regulations  that  are  easier 
to  understand. 

The  Secretary  also  disagrees  with  the 
commenter  who  questioned  the 
requirement  that  an  institution  have 
available  for  review  records  required  by 
the  Title  IV,  HEA  program  regulations  at 
the  geographical  location  where  the 
student  will  receive  his  or  her  degree  or 
certificate  of  program  or  course 
completion.  Timely  access  to  relevant 
records  at  a  particular  geographical 
location  are  very  important  to  ensure 
appropriate  oversight  over  institutional 
participation  in  the  Title  IV,  HEA 
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programs.  Ordinarily,  program  reviews 
and  audits  are  conducted  according  to 
an  established  schedule.  If  an  institution 
is  on  that  schedule,  the  Department 
contacts  the  institution  in  advance  and 
requests  access  to  the  institution’s 
records.  Every  effort  is  made  to 
accommodate  the  institution’s  schedule. 
However,  at  times,  immediate  access  to 
an  institution  is  warranted.  An 
institution  is  expected  to  have  its 
records  organized  and  readily  available 
at  the  geographical  location  where  a 
student  will  receive  his  or  her  certificate 
or  degree  of  program  or  course 
completion  and  should  not  object  to 
providing  prompt  access  to  those 
records.  It  is  essential  for  proper 
accountability  that  the  independent 
auditor,  the  Secretary,  the  Department 
of  Education’s  Inspector  General,  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives  have  immediate  access 
to  institutional  records.  Housing  records 
at  a  location  other  than  the  geographical 
location  where  a  student  will  receive  his 
or  her  certificate  or  degree  of  program  or 
course  completion  defeats  the  purpose 
of  immediate  access  to  Title  IV,  HEA 
program  records  and  prevents  the 
proper  accountability  of  an  institution’s 
participation  in  the  Title  IV,  HEA 
programs. 

Changes:  Changes  have  been  made. 
Section  668.23(h)(l)(v),  concerning 
institutional  documentation  and  record 
retention  of  job  placement  rates  for  Title 
IV,  HEA  program  student  recipients,  has 
been  removed  from  the  regulations.  In 
addition,  §§  668.23(h)(2)  (i)  and  (ii)  have 
been  removed  and  replaced  by  a  single 
provision  under  §  668.23(h)(2)  that 
incorporates  both  of  the  removed 
provisions,  so  that  an  institution  shall 
establish  and  maintain  records 
regarding  the  admission  requirements 
and  educational  qualifications  of  each 
regular  student  enrolled  in  any  eligible 
program  offered  by  the  institution, 
whether  the  student  received  Title  IV, 
HEA  program  assistance  or  not. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regidatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  the  Title  IV, 
HEA  programs  effectively  and 
efficiently.  Burdens  specifically 
associated  with  information  collection 
requirements  for  the  April  29, 1994  final 


regulations  were  identified  and 
explained  in  those  regulations 
(approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0537). 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Reduction  Act  of  1980 

Sections  668.3,  668.8,  668.15,  668.16, 
668.22,  and  668.23  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

These  regulations  affect  the  following 
types  of  entities  that  participate  in  the 
programs  authorized  under  Title  IV  of 
the  HEA:  individuals.  States,  large  and 
small  businesses,  for-profit  institutions 
or  other  for-profit  organizations,  non¬ 
profit  institutions,  and  public 
institutions.  The  Department  needs  and 
uses  the  information  to  enable  the 
Secretary  to  improve  the  monitoring  and 
accountability  of  institutions  and  third- 
party  servicers  participating  in  the  Title 
IV,  HEA  programs. 

Annual  public  collecting,  reporting, 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
decrease  by  23,272  hours  and  11,692 
respondents  from  the  123,485  hours  for 
64,695  respondents  estimated  in  the 
April  29, 1994  final  regulations, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
These  numbers  represent  aggregate 
totals.  For  further  information  contact 
the  Department  of  Education  contact 
person. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  D.C.  20503; 
Attention:  Daniel  J.  Chenok.  Comments 
on  this  burden  estimate  should  be 
submitted  by  December  29, 1994. 


List  of  Subjects 
34  CFR  Part  600 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 

Student  Aid,  Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.032  Federal  Stafford  Loan  Progra.m;  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  Program; 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  State 
Student  Incentive  Grant  Program;  84.268 
Federal  Direct  Student  Loan  Program;  and 
84.272  National  Early  Intervention 
Scholarship  and  Partnership  Program. 

Catalog  of  Federal  Domestic  Assistance 
Number  for  the  Presidential  Access 
Scholarship  Program  has  not  been  assigned.) 

Dated:  November  18, 1994. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  amends  Parts  600.  668, 
and  682  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  600— INSTITUTIONAL 
ELIGIBILITY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1088, 1091, 1094, 
1099b,  1099c,  and  1141,  unless  other\vise 
noted. 

2.  Section  600.5  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  600.5  Proprietary  institutions  of  higher 
education. 

***** 

(e)(1)  An  institution  shall  substantiate 
the  calculation  requ.;ed  in  paragraph 
(a)(8)  of  this  section  by  having  the 
certified  public  accountant  who 
prepares  its  audited  financial  statement 
under  34  CFR  668.15  report  on  the 
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accuracy  of  the  institution’s  calculation 
based  on  performing  an  agreed-upon 
procedures  attestation  engagement  in 
accordance  with  the  American  Institute 
of  Certified  Public  Accountants  (AICPA) 
Statement  on  Standards  for  Attestation 
Engagements,  and  include  that  report  as 
part  of  the  audit  report. 

•  *  «  *  * 

PART  66&-STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

3.  'The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1085. 1088, 1091. 
1092, 1094, 1099c.  and  1141,  unless 
otherwise  noted. 

4.  Section  668.2  is  amended  by 
revising  the  definitions  of  “Academic 
year”  and  ‘Third-party  servicer”  in 
paragraph  (b)  to  read  as  follows: 

§  668.2  General  definitions 
***** 

(b)*  *  * 

Academic  year:  (1)  A  period  that 
begins  on  the  first  day  of  classes  and 
ends  on  the  last  day  of  classes  or 
examinations  and  that  is  a  minimum  of 
30  weeks  (except  as  provided  in  §  668.3) 
of  instructional  time  during  which,  for 
an  undergraduate  educational  program, 
a  full-time  student  is  expected  to 
complete  at  least — 

(1)  Twenty-four  semester  or  trimester 
hours  or  36  quarter  hours  in  an 
educational  program  whose  length  is 
measured  in  credit  hours;  or 

(ii)  Nine  hundred  clock  hours  in  an 
educational  program  whose  length  is 
measured  in  clock  hours. 

(2)  For  purposes  of  this  definition — 

(i)  A  week  is  a  consecutive  seven-day 
period; 

(ii) (A)  For  an  educational  program 
using  a  semester,  trimester,  or  quarter 
system  or  an  educational  program  using 
clock  hours,  the  Secretary  considers  a 
week  of  instructional  time  to  be  any 
week  in  which  at  least  one  day  of 
regularly  scheduled  instruction, 
examinations,  or  preparation  for 
examinations  occius;  and 

(B)  For  an  educational  program  using 
credit  hours  but  not  using  a  semester, 
trimester,  or  quarter  system,  the 
Secretary  considers  a  week  of 
instructional  time  to  be  any  week  in 
which  at  least  12  hours  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs; 
and 

(iii)  Instructional  time  does  not 
include  periods  of  orientation, 
counseling,  vacation,  or  other  activity 
not  related  to  class  preparation  or 
examinations. 


(Authority:  20  U.S.C  1088) 

***** 

Third-party  servicer:  (1)  An 
individual  or  a  State,  or  a  private,  profit 
or  nonprofit  organization  fitiat  enters 
into  a  contract  with  an  eligible 
institution  to  administer,  through  either 
manual  or  automated  processing,  any 
aspect  of  the  institution’s  participation 
in  any  Title  IV,  HEA  program.  The 
Secretary  considers  SKlministration  of 
participation  in  a  Title  IV,  HEA  program 
to — 

(i)  Include  performing  any  function 
required  by  any  statutory  provision  of  or 
applicable  to  Title  IV  of  the  HEA,  any 
regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
applicable  special  arrangement, 
agreement,  or  limitation  enter^  into 
under  the  authority  of  statutes" 
applicable  to  Title  IV  of  the  HEA,  such 
as,  but  not  restricted  to — 

(A)  Processing  student  financial  aid 
applications; 

(B)  Performing  need  analysis; 

(C)  Determining  student  eligibility 
and  related  activities; 

(D)  Certifying  loan  applications; 

(E)  Processing  output  documents  for 
payment  to  students; 

(F)  Receiving,  disbursing,  or 
delivering  Title  IV,  HEA  program  funds, 
excluding  lock-box  processing  of  loan 
payments  and  normal  bank  electronic 
fund  transfers: 

(G)  Conducting  activities  required  by 
the  provisions  governing  stud^t 
consumer  information  services  in 
subpart  D  of  this  part; 

(H)  Preparing  and  certifying  requests 
for  advance  or  reimbursement  funding; 

(I)  Loan  servicing  and  collection; 

(J)  Preparing  and  submitting  notices 
and  applications  required  under  34  CFR 
part  600  and  subpart  B  of  this  part;  and 

(K)  Preparing  a  Fiscal  Operations 
Report  and  Application  to  Participate 
(FISAP): 

(ii)  Exclude  the  following  functions — 

(A)  Publishing  ability-to-oenefit  tests: 

(B)  Performing  functions  as  a  Multiple 
Data  Entry  Processor  (MDE); 

(C)  Financial  and  compliance 
auditing; 

(D)  Nailing  of  documents  prepared  by 
the  institution: 

(E)  Warehousing  of  records;  and 

(F)  Providing  computer  services  or 
software;  and 

(iii)  Notwithstanding  the  exclusions 
referred  to  in  paragraph  (l)(ii)  of  this 
definition,  include  any  activity 
comprised  of  any  function  described  in 
paragraph  (l)(i)  of  this  definition. 

(2)  For  purposes  of  this  definition,  an 
employee  of  an  institution  is  not  a  third- 
party  servicer.  The  Secretary  considers 
an  individual  to  be  an  employee  if  the 
individual — 


(i)  Works  on  a  full-time,  part-time,  or 
temporary  basis; 

(ii)  Performs  all  duties  on  site  at  the 
institution  under  the  supervision  of  the 
institution; 

(iii)  Is  paid  directly  by  the  institution: 

(iv)  Is  not  employ^  by  or  associated 
with  a  third-party  servicer,  and 

(v)  Is  not  a  tfaii^-pmiy  servicer  for  any 
other  institution. 

(Authority:  20  U.S.C.  1088) 

***** 

5.  Section  668.3  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  668.3  Reductions  in  the  length  of  an 
academic  year. 

***** 

(c)  Longterm  reduction.  (1)  The 
Secretary  may  grant  the  request  of  any 
institution  that  satisfies  the 
requirements  of  paragraph  (a)  of  this 
section  for  a  longterm  r^uction  in  the 
minimum  period  of  instructional  time  of 
the  academic  year.  In  making  this  . 
determination,  the  Secretary  considers 
circumstances  including,  but  not 
limited  to: 

(1)  A  demonstration  to  the  satisfaction 
of  the  Secretary  by  the  institution  of 
unique  circumstances  that  justify 
granting  the  request; 

(ii)  In  the  case  of  a  participating 
institution,  demonstration  that  the 
institution  awards,  disburses,  and 
delivers,  and  has  since  July  23, 1992, 
awarded,  disbursed,  and  delivered.  Title 
rv,  HEA  program  funds  in  accordance 
with  the  definition  of  academic  year  in 
section  481(d)  of  the  HEA; 

(iii)  Approval  of  the  institution’s 
nationally  recognized  accrediting 
agency  or  State  body  that  legally 
authorizes  the  institution  to  provide 
postsecondary  education,  including 
specific  review'  and  approval  of  the 
length  of  the  academic  year  for  each 
educational  program  offered  at  the 
institution;  and 

(iv)  The  number  of  hours  of 
attendance  and  other  coursework  that  a 
full-time  student  is  required  to  complete 
in  the  academic  year  for  each  of  the 
institution’s  educational  programs. 

(2)  An  institution  that  is  granted  a 
reduction  in  the  minimum  of  30  weeks 
of  instructional  time  for  an  academic 
year  in  accordance  with  paragraph  {c)(l) 
of  this  section  and  that  wishes  to 
continue  to  use  a  reduced  number  of 
w'eeks  of  instructional  time  must 
reapply  to  the  Secretary  for  a  reduction 
whenever  the  institution  is  required  to 
apply  to  continue  to  participate  in  a 
Title  IV',  HEA  program. 

(d)  An  institution  may  demonstrate 
compliance  w’ith  paragraphs  (b)(3)  and 


f 
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(c)(l)(ii)  of  this  section  by  making 
arrangements  that  are  satisfactory  to  the 
Secretary  to  repay  any  overawards  that 
resulted  from  the  improper  awarding, 
disbursing,  or  delivering  of  Title  IV, 

HEA  program  funds. 

(Authority:  20  U.S.C.  1088) 

6.  Section  668.8  is  amended  by 
removing  paragraph  {j)(2)  and 
redesignating  paragraphs  (j)  (3)  and  (4) 
as  (j)  (2)  and  (3)  and  revising  paragraphs 

(b)(3)(ii),  (f)(2),  (k)(l),  and  (k)(2)  to  read 
as  follows: 

§  668.8  Eligible  program. 
***** 

(b)*  *  * 

(3)  *  *  * 

(ii)  For  an  educational  program  using 
credit  hours  but  not  using  a  semester, 
trimester,  or  quarter  system,  the 
Secretary  considers  a  week  of 
instruction  to  be  any  week  in  which  at 
least  12  hours  of  regularly  scheduled 
instruction,  examinations,  or 
preparation  for  examinations  occurs; 
and 

***** 

(0*  *  *’ 

(2)  Subtract  from  the  number  of 
students  determined  under  paragraph 
(f)(1)  of  this  section,  the  number  of 
regular  students  who,  during  that  award 
year,  withdrew  from,  dropped  out  of,  or 
were  expelled  from  the  program  and 
were  entitled  to  and  actually  received, 
in  a  timely  manner  in  accordance  with 
§  668.22(j)(4),  a  refund  of  100  percent  of 
their  tuition  and  fees  (less  any  permitted 
administrative  fee)  under  the 
institution’s  refund  policy. 
***** 

(k)  *  *  * 

(l)  The  program  is  at  least  two 
academic  years  in  length  and  provides 
an  associate  degree,  a  bachelor’s  degree, 
a  professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary; 
or 

(2)  Each  course  within  the  program  is 
acceptable  for  full  credit  toward  that 
institution’s  associate  degree,  bachelor’s 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution’s 
degree  requires  at  least  two  academic 
years  of  study. 

***** 

7.  Section  668.9  is  revised  to  read  as 
follows: 

§  668.9  Relationship  between  clock  hours 
and  semester,  trimester,  or  quarter  hours  in 
calculating  Title  IV,  HEA  program 
assistance. 

(a)  In  determining  the  amount  of  Title 
IV,  HEA  program  assistance  that  a 
student  who  is  enrolled  in  a  program 


described  in  §  668.8(k)  is  eligible  to 
receive,  the  institution  shall  apply  the 
formula  contained  in  §  668.8(1)  to 
determine  the  number  of  semester, 
trimester,  or  quarter  hours  in  that 
program,  if  the  institution  measures 
academic  progress  in  that  program  in 
semester,  trimester,  or  quarter  hours. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  public  or  private 
nonprofit  hospital-based  school  of 
nursing  that  awards  a  diploma  at  the 
completion  of  the  school’s  program  of 
education  is  not  required  to  apply  the 
formula  contained  in  §  668.8(1)  to 
determine  the  niunber  of  semester, 
trimester,  or  quarter  hours  in  that 
program  for  purposes  of  calculating 
Title  IV,  HEA  program  assistance. 

(Authority:  20  U.S.C.  1082, 1085, 1088, 1091, 
1141) 

8.  Section  668.12  is  amended  by 
revising  paragraphs  (b)(2)  and  (c)(l)(i)  to 
read  as  follows: 

§668.12  Application  procedures. 
***** 

(b)  *  *  * 

(2)  Include  in  the  institution’s 
participation  in  a  Title  IV,  HEA 
program — 

(i)  A  branch  campus  that  is  not 
currently  included  in  the  institution’s 
participation  in  the  program;  or 

(ii)  Another  location  that  is  not 
currently  included  in  the  institution’s 
participation  in  the  program,  if  the 
Secretary  requires  the  institution  to 
apply  for  certification  under  paragraph 

(c)  of  this  section; 

(c) *  *  * 

(D*  *  * 

(i)  Include  in  its  participation  in  a 
Title  IV,  HEA  program  a  location  that  is 
not  currently  included  in  the 
institution’s  participation  in  the 
.program  and  that  offers  at  least  50 
percent  of  an  educational  program;  or 
***** 

9.  Section  668.15  amended  by 
revising  paragraphs  (b)(5),  (7)(i)  and 
(8)(i)(B),  and  (d)(1)  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  668.15  Factors  of  financial  responsibility. 
***** 

(b)  *  *  * 

(5)  Except  as  provided  in  paragraph 

(d)  of  this  section,  in  accordance  with 
procedures  established  by  the  Secretary, 
submits  to  the  Secretary  an  irrevocable 
letter  of  credit,  acceptable  and  payable 
to  the  Secretary  equal  to  25  percent  of 
the  total  dollar  amount  of  Title  IV,  HEA 
program  refunds  paid  by  the  institution 
in  the  previous  fiscal  year; 
***** 

(7)*  *  * 


(i)(A)  Demonstrates  at  the  end  of  its 
latest  fiscal  year,  an  acid  test  ratio  of  at 
least  1:1.  For  purposes  of  this  section, 
the  acid  test  ratio  shall  be  calculated  by 
adding  cash  and  cash  equivalents  to 
current  accounts  receivable  and 
dividing  the  sum  by  total  current 
liabilities.  The  calculation  of  the  acid 
test  ratio  shall  exclude  all  unsecured  or 
uncollateralized  related  party 
receivables; 

(B)  Has  not  had  operating  losses  in 
either  or  both  of  its  two  latest  fiscal 
years  that  in  sum  result  in  a  decrease  in 
tangible  net  worth  in  excess  of  10 
percent  of  the  institution’s  tangible  net 
worth  at  the  beginning  of  the  first  year 
of  the  two-year  period.  The  Secretary 
may  calculate  an  operating  loss  for  an 
institution  by  excluding  from  net 
income:  extraordinary  gains  or  losses; 
income  or  losses  from  discontinued 
operations;  prior  period  adjustment; 
and,  the  cumulative  effect  of  changes  in 
accounting  principle.  For  purposes  of 
this  section,  the  calculation  of  tangible 
net  worth  shall  exclude  all  assets 
defined  as  intangible  in  accordance  with 
generally  accepted  accounting 
principles;  and 
***** 

*  *  * 

(1) *  *  * 

(B)  Demonstrates  at  the  end  of  its 
latest  fiscal  year,  an  acid  test  ratio  of  at 
least  1:1.  For  purposes  of  this  section, 
the  acid  test  ratio  shall  be  calculated  by 
adding  cash  and  cash  equivalents  to 
current  accounts  receivable  and 
dividing  the  sum  by  total  current 
liabilities.  The  calculation  of  the  acid 
test  ratio  shall  exclude  all  unsecured  or 
uncollateralized  related  party 
receivables. 

***** 

(d)  Exceptions  to  the  general 
standards  of  financial  responsibility. 
(l)(i)  An  institution  is  not  required  to 
meet  the  standard  in  paragraph  (b)(5)  of 
this  section  if  the  Secretary  determines 
that  the  institution — 

(A) (1)  Is  located  in,  and  is  legally 
authorized  to  operate  within,  a  State 
that  has  a  tuition  recovery  fund  that  is 
acceptable  to  the  Secretary  and  ensures 
that  the  institution  is  able  to  pay  all 
required  refunds;  and 

(2)  Contributes  to  that  tuition  recovery 
fund. 

(B)  Has  its  liabilities  backed  by  the 
full  faith  and  credit  of  the  State,  or  by 
an  equivalent  governmental  entity;  or 

(C)  As  determined  under  paragraph 
(g)  of  this  section,  demonstrates,  to  the 
satisfaction  of  the  Secretary,  that  for 
each  of  the  institution’s  two  most 
recently  completed  fiscal  years,  it  has 
made  timely  refunds  to  students  in 
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accordance  with  §  668.22(j){4),  and  that 
it  has  met  or  exceeded  all  of  the 
financial  responsibility  standards  in  this 
section  that  were  in  effect  for  the 
corresponding  periods  during  the  two- 
year  period. 

(ii)  In  evaluating  an  application  to 
approve  a  State  tuition  recovery  fund  to 
exempt  its  participating  schools  from 
the  federal  cash  reserve  requirements, 
the  Secretary  will  consider  the  extent  to 
which  the  State  tuition  recovery  fund: 

(A)  Provides  refunds  to  both  in-state 
and  out-of-state  students; 

(B)  Allocates  all  refunds  in 
accordance  with  the  order  delineated  in 
§  668.22(h);  and 

(C)  Provides  a  reliable  mechanism  for 
the  State  to  replenish  the  fund  should 
any  claims  arise  that  deplete  the  funds 
assets. 

***** 

(g)  Two-year  performance 
requirement.  (1)  The  Secretary  considers 
an  institution  to  have  satisfied  the 
requirements  in  paragraph  (d)(1)(C)  of 
this  section,  if  the  institution — 

(1)  Has  not  failed  for  the  preceding  2 
years  to  make  timely  refund  payments 
or  to  demonstrate  financial 
responsibility  under  this  section,  with 
such  showing  supported  by  its 
compliance  audits  and  audited  financial 
statements  for  the  most  recent  2-year 
period:  and 

(ii)  Was  not  cited  in  a  review  report 
for  either  of  those  years,  by  the 
Secretary,  a  State  postsecondary  review 
entity  designated  under  34  CFR  part 
667,  or  other  State  agency,  for  its  failure 
to  make  timely  refunds  or  its  failure  to 
meet  the  federal  financial  responsibility 
standards  during  the  preceding  2  )rears. 

(2)  If  an  institution  is  cited  in  an  audit 
or  review  referenced  in  paragraph 
(g)(l)(i)  for  a  condition  that  would  no 
longer  permit  it  to  use  the  exemption  in 
668.15(d)(1),  the  institution  must  notify 
the  Secretary  of  that  fact  within  30  days 
of  receiving  such  notice  from  its  auditor, 
and  must  take  immediate  steps  to  secure 
the  letter  of  credit  required  under 
paragraph  (b)(5)  of  this  section. 
***** 

10.  Section  668.16  is  amended  by 
revising  paragraphs  (e)  and  (1)  to  read  as 
follows; 

§  668.16  Standards  of  administrative 
capability. 

***** 

(e)  For  purposes  of  determining 
student  eligibility  for  assistance  under  a 
Title  IV,  HEA  program,  establishes, 
publishes,  and  applies  reasonable 
standards  for  measuring  whether  an 
otherwise  eligible  student  is 
maintaining  satisfactory  progress  in  his 
or  her  educational  program.  The 


Secretary  considers  an  institution’s 
standards  to  be  reasonable  if  the 
standards — 

(1)  Are  the  same  as  or  stricter  than  the 
institution’s  standards  for  a  student 
enrolled  in  the  same  educational 
program  who  is  not  receiving  assistance 
under  a  Title  IV,  HEA  program; 

(2)  Include  the  following  elements: 

(i)  A  qualitative  component  which 
consists  of  grades  (provided  that  the 
standards  meet  or  exceed  the 
requiremmits  of  §  668.7(c)),  work 
projects  completed,  or  comparable 
factors  that  are  measurable  against  a 
norm. 

(ii)  A  quantitative  component  that 
consists  of  a  maximum  timeframe  in 
which  a  student  must  complete  his  or 
her  educational  program.  The  timeframe 
must — 

(A)  For  an  undergraduate  program,  be 
no  longer  than  150  percent  of  the 
published  length  of  the  educational 
program  measured  in  academic  years, 
terms,  credit  hours  attempted,  clock 
hours  completed,  etc.  as  appropriate; 

(B)  Be  divided  into  increments,  not  to 
exceed  the  lesser  of  one  academic  year 
or  one-half  the  published  length  of  the 
educational  program; 

(C)  Include  a  schedule  established  by 
the  institution  designating  the  minimum 
percentage  or  amount  of  work  that  a 
student  must  successfully  complete  at 
the  end  of  each  increment  to  complete 
his  or  her  educational  program  within 
the  maximum  timefttune;  and 

(D)  Include  specific  policies  defining 
the  effect  of  course  incompletes, 
withdrawals,  repetitions,  and  noncredit 
remedial  courses  on  satisfactory 
progress; 

(3)  Provide  for  consistent  application 
of  standards  to  all  students  within 
categories  of  students,  e.g.,  full-time, 
part-time,  undergraduate,  and  graduate 
students,  and  educational  programs 
established  by  the  institution: 

(4)  Provide  for  a  determination  at  the 
end  of  each  increment  by  the  institution 
as  to  whether  the  student  has  met  the 
qualitative  and  quantitative  components 
of  the  standards  (as  provided  for  in 
paragraphs  {e)(2)(i)  and  (ii)  of  this 
section); 

(5)  Provide  specific  procedures  under 
which  a  student  may  appeal  a 
determination  that  the  student  is  not 
making  satisfactory  progress;  and 

(6)  Provide  specific  procedures  for  a 
student  to  re-establish  that  he  or  she  is 
maintaining  satisfactory  progress. 
***** 

(1)  For  an  institution  that  seeks  initial 
participation  in  a  Title  IV,  HEA 
program,  does  not  have  more  than  33 
percent  of  its  undergraduate  regular 


students  withdraw  fitjm  the  institution 
during  the  institution’s  latest  completed 
award  year.  The  institution  must  count 
all  regular  students  who  are  enrolled 
during  the  latest  completed  award  year, 
except  those  students  who,  during  that 
period — 

(1)  Withdrew  from,  dropped  out  of,  or 
were  expelled  from  the  institution;  and 

(2)  Were  entitled  to  and  actually 
received  in  a  timely  manner,  a  re^nd  of 
100  percent  of  their  tuition  and  fees 
(less  any  permitted  administrative  fee) 
under  the  institution’s  refund  policy: 
***** 

11.  Section  668.22  is  revised  to  read 
as  follows: 

§  668.22  Institutional  refunds  and 
repayments. 

(a)  General.  (1)  An  institution  shall 
have  a  fair  and  equitable  refund  policy 
under  which  the  institution  makes  a 
refund  of  unearned  tuition,  fees,  room 
and  board,  and  other  charges  to  a 
student  who  received  Title  IV,  HEA 
program  assistance,  or  whose  parent 
received  a  Federal  PLUS  loan  or  Federal 
Direct  PLUS  loan  on  behalf  of  the 
student  if  the  student — 

(1)  Does  not  register  for  the  period  of 
enrollment  for  which  the  student  was 
charged;  or 

(ii)  Withdraws,  drops  out,  is  expelled 
from  the  institution,  or  otherwise  fails  to 
complete  the  program  on  or  after  his  or 
her  first  day  of  class  of  the  p»eriod  of 
enrollment  for  which  he  or  she  was 
charged. 

(2)  The  institution  shall  provide  a 
clear  and  conspicuous  written  statement 
containing  its  refund  policy,  including 
the  allocation  of  refunds  and 
repayments  to  sources  of  aid  to  a 
prospective  student  prior  to  the  earlier 
of  the  student’s  enrollment  or  the 
execution  of  the  student’s  enrollment 
agreement.  The  institution  must  make 
available  to  students  upon  request 
examples  of  the  application  of  this 
policy  and  inform  students  of  the 
availability  of  these  examples  in  the 
written  statemept.  The  institution  shall 
make  its  policy  known  to  currently 
enrolled  students.  The  institution  shall 
include  in  its  statement  the  procedures 
that  a  student  must  follow  to  obtain  a 
refund,  but  the  institution  shall  return 
the  portion  of  a  refund  allocable  to  the 
Title  IV,  HEA  programs  in  accwdance 
with  paragraph  (f)  of  this  section 
whether  the  student  follows  those 
procedures  or  not.  If  the  institution 
changes  its  refund  policy,  the  institution 
shall  ensure  that  all  students  are  made 
aware  of  the  new  policy. 

(3)  The  institution  shall  publish  the 
costs  of  required  supplies  and 
equipment  and  shall  substantiate  to  the 
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Secretary  upon  request  that  the  costs  are 
reasonably  related  to  the  cost  of 
providing  the  supplies  and  equipment 
to  students. 

(b)  Fair  and  equitable  refund  policy. 

(1)  For  purposes  of  paragraph  (a)  of  this 
section,  an  institution’s  refimd  policy  is 
fair  and  equitable  if  the  policy  provides 
for  a  refund  of  at  least  the  larger  of  the 
amount  provided  under — 

(1)  The  requirements  of  applicable 
State  law; 

(ii)  The  specific  refund  standards 
established  by  the  institution’s 
nationally  recognized  accrediting 
agency  if  those  standards  are  approved 
by  the  Secretary; 

(iii)  The  pro  rata  refund  calculation 
described  in  paragraph  (c)  of  this 
section,  for  any  student  attending  the 
institution  for  the  first  time  whose 
withdrawal  date  is  on  or  before  the  60 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged;  or 

(iv)  For  purposes  of  determining  a 
refund  when  the  pro  rata  refund 
calculation  under  paragraph  (b)(l)(iii)  of 
this  section  does  not  apply,  and  no 
standards  for  a  refund  under  State  law 
under  paragraph  (b)(l)(i)  and  no 
standards  established  by  the 
institution’s  accrediting  agency  under 
(b)(l)(ii)  of  this  section  exist,  the  larger 
of — 

(A)  The  Federal  refund  calculation 
contained  in  paragraph  (d)  of  this 
section;  or 

(B)  The  institution’s  refund  policy. 

(2)  For  purposes  of  the  calculation  of 
a  pro  rata  refund  under  paragraph 
(b)(l)(iii)  of  this  section,  "the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged”  is — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours,  the  point  in  calendar  time  when 
60  percent  of  the  period  of  enrollment 
for  which  the  student  has  been  charged, 
as  defined  in  paragraph  (e)  of  this 
section,  has  elapsed;  and 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  the  point  in  time  when  the 
student  completes  60  percent  of  the 
clock  hours  scheduled  for  the  period  of 
enrollment  for  which  the  student  is 
charged,  as  defined  in  paragraph  (e)  of 
this  section. 

(3)  The  institution  must  determine 
w'hich  policy  under  paragraph  (b)(1)  of 
this  section  provides  for  the  largest 
refund  to  that  student. 

(4)  For  all  refund  calculations  other 
than  the  pro  rata  refund  calculation 
under  paragraph  (b)(l)(iii)  of  this 
section,  an  institution  must  subtract  the 
unpaid  amount  of  a  scheduled  cash 


payment  from  the  amount  the 
institution  may  retain  in  accordance 
with  paragraph  (f)(2)  of  this  section. 

(c)  Pro  Rata  refund.  (1)  “Pro  rata 
refund,”  as  used  in  this  section,  means 
a  refund  by  an  institution  to  a  student 
attending  that  institution  for  the  first 
time  of  not  less  than  that  portion  of  the 
tuition,  fees,  room,  board,  and  other 
charges  assessed  the  student  by  the 
institution  equal  to  the  portion  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains 
on  the  withdrawal  date,  rounded 
downward  to  the  nearest  10  percent  of 
that  period,  less  any  unpaid  amount  of 
a  scheduled  cash  payment  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged. 

(2)  A  “scheduled  cash  payment”  is 
the  amount  of  institutional  charges  that 
is  not  paid  for  by  financial  aid  for  the 
period  of  enrollment  for  which  the 
student  has  been  charged  exclusive  of — 

(i)  Any  amount  scheduled  to  be  paid 
by  Title  IV,  HEA  program  assistance  that 
the  student  has  been  awarded  that  is 
payable  to  the  student  even  though  the 
student  has  withdrawn; 

(ii)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford  Loan,  Federal 
SLS,  and  Federal  PLUS  programs  in 
accordance  with  34  CFR  682.207(d),  and 
allowable  late  disbursements  of 
unsubsidized  Federal  Stafford  loans  and 
loans  made  under  the  Federal  Direct 
Student  Loan  Program  in  accordance 
with  34  CFR  685.303(d);  and 

(iii)  Late  disbursements  of  State 
student  financial  assistance,  for  which 
the  student  is  still  eligible  in  spite  of 
having  withdrawn,  made  in  accordance 
with  the  applicable  State’s  written  late 
disbursement  policies.  The  late 
disbursement  must  be  made  within  60 
days  after  the  student’s  date  of 
withdrawal,  as  defined  in  paragraph 
(j)(l)  of  this  section,  or  the  institution 
must — 

(A)  Recalculate  the  refund  in 
accordance  with  this  section,  including 
recalculating  the  student’s  unpaid 
charges  in  accordance  with  this 
paragraph  without  consideration  of  the 
State’s  late  disbursement  amount;  and 

(B)  Return  cmy  additional  refund 
amounts  due  as  a  result  of  the 
recalculation  in  accordance  with 
paragraph  (h)  of  this  section. 

(3)  The  "unpaid  amount  of  a 
scheduled  cash  payment”  is  computed 
by  subtracting  the  amount  paid  by  the 
student  for  the  period  of  enrollment  for 
which  the  student  has  been  charged 
from  the  scheduled  cash  pajonent  for 
the  period  of  enrollment  for  which  the 
student  has  been  charged. 

(4)  An  institution  may  exclude  from 
the  calculation  of  a  pro  rata  refund 


under  this  paragraph  a  reasonable 
administrative  fee  not  to  exceed  the 
lesser  of — 

(i)  Five  percent  of  the  tuition,  fees, 
room  and  board,  and  other  charges 
assessed  the  student;  or 

(ii)  One  hundred  dollars. 

(5) (i)  For  purposes  of  this  section, 
“other  charges  assessed  the  student  by 
the  institution”  include,  but  are  not 
limited  to,  charges  for  any  equipment 
(including  books  and  supplies)  issued 
by  an  institution  to  the  student  if  the 
institution  specifies  in  the  enrollment 
agreement  a  separate  charge  for 
equipment  that  the  student  actually 
obtains  or  if  the  institution  refers  the 
student  to  a  vendor  operated  by  the 
institution  or  an  entity  affiliated  or 
related  to  the  institution. 

(ii)  The  institution  may  exclude  from 
the  calculation  of  a  pro  rata  refund 
under  this  paragraph  the  documented 
cost  to  the  institution  of  unretumable 
equipment  issued  to  the  student  in 
accordance  with  paragraph  (c)(5)(i)  of 
this  section  or  of  returnable  equipment 
issued  to  the  student  in  accordance  with 
paragraph  (c)(5)(i)  of  this  section  if  the 
student  does  not  return  the  equipment 
in  good  condition,  allowing  for 
reasonable  wear  and  tear,  within  20 
days  following  the  date  of  the  student’s 
withdrawal.  For  example,  equipment  is 
not  considered  to  be  returned  in  good 
condition  and,  therefore,  is 
unretumable,  if  the  equipment  cannot 
be  reused  because  of  clearly  recognized 
health  and  sanitary  reasons.  The 
institution  must  clearly  and 
conspicuously  disclose  in  the 
enrollment  agreement  any  restrictions 
on  the  return  of  equipment,  including 
equipment  that  is  unretumable.  The 
institution  must  notify  the  student  in 
writing  prior  to  enrollment  that  return 
of  the  specific  equipment  involved  will 
be  required  within  20  days  of  the 
student’s  withdrawal. 

(iii)  An  institution  may  not  delay  its 
payment  of  the  portion  of  a  refund 
allocable  under  this  section  to  a  Title  IV. 
HEA  program  or  a  lender  under  34  CFR 
682.607  by  reason  of  the  process  for 
return  of  equipment  prescribed  in 
paragraph  (c)(5)  of  this  section. 

(6)  For  purposes  of  this  section — 

(i)  “Room”  charges  do  not  include 
charges  that  are  passed  through  the 
institution  from  an  entity  that  is  not 
under  the  control  of,  related  to,  or 
affiliated  with  the  institution;  and 

(ii)  “Other  charges  asses^d  the 
student  by  the  institution”  do  not 
include  fees  for  group  health  insurance, 
if  this  insurance  is  required  for  all 
students  and  the  purchased  coverage 
remains  in  effect  for  the  student 
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throughout  the  period  for  which  the 
student  was  charged. 

(7) {i)  For  purposes  of  this  section,  a 
student  attending  an  institution  for  the 
first  time  is  a  student  who — 

(A)  Has  not  previously  attended  at 
least  one  class  at  the  institution;  or 

(B)  Received  a  refund  of  100  percent 
of  his  or  her  tuition  and  fees  (less  any 
permitted  administrative  fee)  under  the 
institution’s  refund  policy  for  previous 
attendance  at  the  institution. 

(ii)  A  student  remains  a  first-time 
student  until  the  student  either — 

(A)  Withdraws,  drops  out,  or  is 
expelled  fi’om  the  institution  after 
attending  at  least  one  class;  or 

(B)  Completes  the  period  of 
enrollment  for  which  he  or  she  has  been 
charged. 

(8)  For  purposes  of  this  paragraph, 

"the  portion  of  the  period  of  enrollment 
for  which  the  student  has  been  charged 
that  remains”  is  determined — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours,  by  dividing  the  total  number  of 
weeks  comprising  the  period  of 
enrollment  for  which  the  student  has 
been  charged  into  the  number  of  weeks 
remaining  in  that  period  as  of  the 
student’s  withdrawal  date; 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  by  dividing  the  total  number  of 
clock  hours  comprising  the  period  of 
enrollment  for  which  the  student  has 
been  charged  into  the  number  of 
scheduled  clock  hours  remaining  to  be 
completed  by  the  student  in  that  period 
as  of  the  student’s  withdrawal  date;  and 

(iii)  In  the  case  of  an  educational 
program  that  consists  predominantly  of 
correspondence  courses,  by  dividing  the 
total  number  of  lessons  comprising  the 
period  of  enrollment  for  which  the 
student  has  been  charged  into  the 
number  of  lessons  not  submitted  by  the 
student. 

(d)  Federal  refund.  (1)  “Federal 
refund,”  as  used  in  this  section,  means 
a  refund  by  an  institution  to  a  student 
attending  that  institution  of  not  less 
than  the  portion  of  tuition,  fees,  room, 
board,  and  other  charges  assessed  the 
student  by  the  institution  to  be  refunded 
as  follows — 

(i)  The  institution  must  refund  100 
percent  of  the  tuition  charges,  less  an 
administrative  fee  that  does  not  exceed 
the  lesser  of  $100  or  5  percent  of  the 
tuition,  if  a  student  withdraws  fi-om  the 
institution  on  or  before  the  first  day  of 
classes  for  the  period  of  enrollment  for 
which  the  student  was  charged; 

(ii)  The  institution  must  refund  at 
least  90  percent  of  the  tuition  charges  if 
the  student  withdraws  between  the  end 
of  the  period  of  time  specified  in 


paragraph  (d)(1)  of  this  section  and  the 
end  of  the  first  10  percent  (in  time)  of 
the  period  of  enrollment  for  which  the 
student  was  charged; 

(iii)  The  institution  must  refund  at 
least  50  percent  of  the  tuition  charges  if 
the  student  withdraws  between  the  end 
of  the  first  10  percent  (iatime)  of  the 
period  of  enrollment  for  which  the 
student  was  charged  and  the  end  of  the 
first  25  percent  (in  time)  of  that  period 
of  enrollment;  and 

(iv)  The  institution  must  refund  at 
least  25  percent  of  the  tuition  charges  if 
the  student  withdraws  between  the  end 
of  the  first  25  percent  (in  time)  of  the 
period  of  enrollment  for  which  the 
student  was  charged  and  the  end  of  the 
first  50  percent  (in  time)  of  the  period 
of  enrollment. 

(2)  An  institution  may  exclude  ft'om 
the  calculation  of  a  Federal  refund 
under  this  paragraph  a  reasonable 
administrative  fee  not  to  exceed  the 
lesser  of — 

(i)  Five  percent  of  the  tuition,  fees, 
room  and  board,  and  other  charges 
assessed  the  student;  or 

(ii)  One  hundred  dollars. 

(3) (i)  For  purposes  of  this  section, 
“other  charges  assessed  the  student  by 
the  institution”  include,  but  are  not 
limited  to,  charges  for  any  equipment 
(including  books  and  supplies)  issued 
by  an  institution  to  the  student  if  the 
institution  specifies  in  the  enrollment 
agreement  a  separate  charge  for 
equipment  that  the  student  actually 
obtains  or  if  the  institution  refers  the 
student  to  a  vendor  operated  by  the 
institution  or  an  entity  affiliated  or 
related  to  the  institution. 

(ii)  The  institution  may  exclude  from 
the  calculation  of  a  Federal  refund 
under  this  paragraph  the  documented 
cost  to  the  institution  of  unretumable 
equipment  issued  to  the  student  in 
accordance  with  paragraph  (d)(3)(i)  of 
this  section  or  of  returnable  equipment 
issued  to  the  student  in  accordance  with 
paragraph  (d)(3)(i)  of  this  section  if  the 
student  does  not  return  the  equipment 
in  good  condition,  allowing  for 
reasonable  wear  and  tear,  within  20 
days  following  the  date  of  the  student’s 
withdrawal.  For  example,  equipment  is 
not  considered  to  be  returned  in  good 
condition  and,  therefore,  is 
unretumable,  if  the  equipment  cannot 
be  reused  because  of  clearly  recognized 
health  and  sanitary  reasons.  The 
institution  must  clearly  and 
conspicuously  disclose  in  the 
enrollment  agreement  any  restrictions 
on  the  return  of  equipment,  including 
equipment  that  is  unretumable.  The 
institution  must  notify  the  student  in 
writing  prior  to  enrollment  that  return 
of  the  specific  equipment  involved  will 


be  required  within  20  days  of  the  - 
student’s  withdrawal. 

(iii)  An  institution  may  not  delay  its 
payment  of  the  portion  of  a  refund 
allocable  under  this  section  to  a  Title  IV, 
HEA  program  or  a  lender  under  34  CFR 
682.607  by  reason  of  the  process  for 
return  of  equipment  prescribed  in 
paragraph  (c)(3)  of  this  section. 

(4)  For  purposes  of  this  section —  , 

(i)  “Room”  charges  do  not  include 
charges  that  are  passed  through  the 
institution  from  an  entity  that  is  not 
under  the  control  of,  related  to,  or 
affiliated  with  the  institution;  and 

(ii)  “Other  charges  assessed  the 
student  by  the  institution”  do  not 
include  fees  for  group  health  insurance, 
if  this  insurance  is  required  for  all 
students  and  the  purchased  coverage 
remains  in  effect  for  the  student 
throughout  the  period  for  which  the 
student  was  charged. 

(e)  Period  of  enrollment  for  ivhich  the 
student  has  been  charged.  (1)  For 
purposes  of  this  section,  “the  period  of 
enrollment  for  which  the  student  has 
been  charged,”  means  the  actual  period 
for  which  an  institution  charges  a 
student,  except  that  the  minimum 
period  must  be — 

(1)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  or  clock  hours  and  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms,  the  semester,  trimester, 
quarter  or  other  academic  term;  or 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  or  clock  hours  and  does  not  use 
semesters,  trimesters,  quarters,  or  other 
academic  terms  and  is — 

(A)  Longer  than  or  equal  to  the 
academic  year  in  length,  the  greater  of 
the  payment  period  or  one-half  of  the 
academic  year; 

(B)  Shorter  than  the  academic  year  in 
length,  the  length  of  the  educational 
program. 

(2)  If  an  institution  charges  by 
different  periods  for  different  charges, 
the  “period  of  enrollment  for  which  the 
student  has  been  charged”  for  purposes 
of  this  section  is  the  longest  period  for 
which  the  student  is  charged.  The 
institution  must  include  any  charges 
assessed  the  student  for  the  period  of 
enrollment  or  any  portion  of  that  period 
of  enrollment  when  calculating  the 
refund. 

(f)  Overpayments.  (1)  An  institution 
shall  determine  whether  a  student  has 
received  an  overpayment  for 
noninstitutional  costs  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if — 

(i)  The  student  officially  withdraws, 
drops  out,  or  is  expelled,  on  or  after  his 
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or  her  first  day  of  class  of  that  period; 
and 

(ii)  The  student  received  Title  IV, 

HEA  program  assistance  other  than  from 
the  FWS,  Federal  Stafford  loan.  Federal 
PLUS,  Federal  SLS,  Federal  Direct 
Stafford,  or  Federal  Direct  PLUS 
Program  for  that  j>eriod. 

(2)(i)  To  determine  if  the  student  owes 
an  overpayment,  the  institution  shall 
subtract  the  noninstitutional  costs  that 
the  student  incurred  for  that  portion  of 
the  period  of  enrollment  for  which  the 
student  has  been  charged  from  the 
amount  of  all  assistance  (other  than 
from  the  FWS,  Federal  Stafford  Loan, 
Federal  PLUS,  Federal  SLS  Program, 
Federal  Direct  Stafford,  or  Federal 
Direct  PLUS)  that  the  institution 
disbursed  to  the  student. 

(ii)  Noninstitutional  costs  may 
include,  but  are  not  limited  to,  room 
and  board  for  which  the  student  does 
not  contract  with  the  institution,  books, 
supplies,  transportation,  and 
miscellaneous  expenses. 

(g)  Repayments  to  Title  IV,  HEA 
programs  of  institutional  refunds  and 
overpayments.  (l)(i)  An  institution  shall 
return  a  portion  of  the  refund  calculated 
in  accordance  with  paragraph  (b)  of  this 
section  to  the  Title  IV,  HEA  programs  if 
the  student  to  whom  the  refund  is  owed 
received  assistance  under  any  Title  IV, 
HEA  program  other  than  the  FWS 
Program. 

(ii)  The  portion  of  the  refund  that  an 
institution  shall  return  to  the  Title  IV, 
HEA  programs  may  not  exceed  the 
amount  of  assistance  that  the  student 
received  under  the  Title  IV,  HEA 
programs  other  than  under  the  FWS 
Program  for  the  period  of  enrollment  for 
which  the  student  has  been  charged. 

(2)  For  purposes  of  this  section,  for  all 
refund  calculations  other  than  the  pro 
rata  refund  calculation  required  under 
paragraph  (b)(l)(iii)  of  this  section — 

(i)  An  institutional  refimd  means  the 
amount  paid  for  institutional  charges  for 
the  period  of  enrollment  for  which  the 
student  has  been  charged  minus  the 
amount  that  the  institution  may  retain 
under  paragraph  (g)(2)(iii)  of  this  section 
for  the  portion  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  that  the  student  was 
actually  enrolled  at  the  institution; 

(ii)  An  institution  may  not  include 
any  unpaid  amount  of  a  scheduled  cash 
payment  in  determining  the  amount  that 
the  institution  may  retain  for 
institutional  charges.  A  scheduled  cash 
payment  is  the  amount  of  institutional 
charges  that  has  not  been  paid  by 
financial  aid  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged,  exclusive  of — 


(A)  Any  amount  scheduled  to  be  paid 
by  Title  IV,  HEA  program  assistance  that 
the  student  has  been  awarded  that  is 
payable  to  the  student  even  though  the 
student  has  withdrawn; 

(B)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford,  Federal  SLS, 
and  Federal  PLUS  programs  in 
accordance  with  34  CTR  682.207(d),  and 
allowable  late  disbursements  of 
unsubsidized  Federal  Stafford  loans  and 
loans  made  imder  the  Federal  Direct 
Student  Loan  Program  in  accordance 
with  34  CFR  685.303(d);  and 

(C)  Late  disbursements  of  State 
student  financial  assistance,  for  which 
the  student  is  still  eligible  in  spite  of 
having  withdrawn,  made  in  accordance 
with  the  applicable  State’s  written  late 
disbursement  policies.  The  late 
disbursement  must  be  made  within  60 
days  after  the  student’s  date  of 
withdrawal,  as  defined  in  paragraph 
(j)(l)  of  this  section,  or  the  institution 
must — 

(1)  Recalculate  the  refund  in 
accordance  with  this  section,  including 
recalculating  the  student’s  unpaid 
charges  in  accordance  with  this 
peuagraph  without  consideration  of  the 
State  late  disbruaement  amount;  and 

(2)  Return  any  additional  refund 
amounts  due  as  a  result  of  the 
recalculation  in  accordance  with 
paragraph  (h)  of  this  section; 

(iii)  In  determining  the  amount  that 
the  institution  may  retain  for  the  portion 
of  the  period  of  enrollment  for  which 
the  student  has  been  charged  during 
which  the  student  was  actually 
enrolled,  an  institution  shall — 

(A)  Compute  the  unpaid  amount  of  a 
scheduled  cash  payment  by  subtracting 
the  amoimt  paid  by  the  student  for  that 
period  of  enrollment  for  which  the 
student  has  been  charged  from  the 
scheduled  cash  payment  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged;  and 

(B)  Subtract  the  unpaid  amount  of  the 
scheduled  cash  payment  from  the 
amount  that  may  be  retained  by  the 
institution  according  to  the  institution’s 
refund  policy;  and 

(iv)  An  institution  shall  return  the 
total  amount  of  Title  IV,  HEA  program 
assistance  (other  than  amoimts  received 
fi-om  the  FWS  Program)  paid  for 
institutional  charges  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if  the  unpaid  amount  of 
the  student’s  scheduled  cash  payment  is 
greater  than  or  equal  to  the  amoimt  that 
may  be  retained  by  the  institution  under 
the  institution’s  refund  policy. 

(3) (i)  A  student  must  repay  to  the 
institution  or  to  the  Title  IV,  HEA 
programs  a  portion  of  the  overpayment 
as  determined  according  to  paragraph  (f) 


of  this  section.  The  institution  shall 
make  every  reasonable  effort  to  contact 
the  student  and  recover  the 
overpayment  in  accordance  with 
program  regulations  (34  CFR  parts  673, 
674,  675,  676,  690,  and  691). 

(ii)  The  portion  of  the  overpayment 
that  the  student  or  the  institution  (if  the 
institution  recovers  the  overpayment) 
shall  return  to  the  Title  IV,  HEA 
programs  may  not  exceed  the  amount  of 
assistance  received  under  the  Title  fV, 
HEA  programs  other  than  the  FWS, 
Federal  Stafford  Loan,  Federal  PLUS, 
Federal  SLS,  Federal  Direct  Stafford,  or 
Federal  Direct  PLUS  Program  for  the 
period  of  enrollment  for  which  the 
student  has  been  charged. 

(iii)  Unless  otherwise  provided  for  in 
applicable  program  regulations — 

(A)  If  the  amount  of  the  overpayment 
is  less  than  $100,  the  student  is 
considered  not  to  owe  an  overpayment, 
and  the  institution  is  not  required  to 
contact  the  student  or  recover  the 
overpayment;  and 

(B)  If  an  institution  demonstrates  that 
the  total  amount  of  a  refund  would  be 
$25  or  less,  the  institution  is  not 
required  to  pay  the  refund,  provided 
that  the  institution  has  obtained  written 
authorization  from  the  student  in  the 
enrollment  agreement  to  retain  any 
amount  of  the  refund  that  would  1^ 
allocated  to  the  Title  IV,  HEA  loan 
programs. 

(h)  Allocation  of  refunds  and 
overpayments.  (1)  Except  as  provided  in 
paragraph  (h)(2)  of  this  section,  if  a 
student  who  received  Title  IV,  HEA 
program  assistance  (other  than 
assistance  under  the  FWS  Program)  is 
owed  a  refund  calculated  in  accordance 
with  paragraph  (b)  of  this  section,  or  if 
a  student  who  received  Title  IV,  HEA 
program  assistance  (other  than 
assistance  under  the  FWS,  Federal 
Stafford  Loan,  Federal  PLUS,  Federal 
SLS,  Federal  Direct  Stafford,  or  Federal 
Direct  PLUS  Program)  must  repay  an 
overpayment  calculated  in  accordance 
with  paragraph  (f)  of  this  section,  an 
institution  shall  allocate  that  refund  and 
any  overpayment  collected  from  the 
student  in  the  following  order: 

(i)  To  eliminate  outstanding  balances 
on  Federal  SLS  loans  received  by  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(ii)  To  eliminate  outstanding  balances 
on  unsubsidized  Federal  Stafford  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(iii)  To  eliminate  outstanding 
balances  on  subsidized  Federal  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 
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(iv)  To  eliminate  outstanding  balances 
on  Federal  PLUS  loans  received  on 
behalf  of  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(v)  To  eliminate  outstanding  balances 
on  unsubsidized  Federal  Direct  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 

(vi)  To  eliminate  outstanding  balances 
on  subsidized  Federal  Direct  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 

(vii)  To  eliminate  outstanding 
balances  on  Federal  Direct  PLUS  loans 
received  on  behalf  of  the  student  for  the 
p>eriod  of  enrollment  for  which  he  or  she 
was  charged. 

(viii)  To  eliminate  outstanding 
balances  on  Federal  Perkins  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(i:q  To  eliminate  any  amount  of 
Federal  Pell  Grants  awarded  to  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(x)  To  eliminate  emy  amount  of 
Federal  SEOG  Program  aid  awarded  to 
the  student  for  the  period  of  enrollment 
for  which  he  or  she  was  charged. 

(xi)  To  eliminate  any  amount  of  other 
assistance  awarded  to  the  student  under 
programs  authorized  by  Title  IV  of  the 
HEA  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(xii)  To  repay  required  refunds  of 
other  Federal,  State,  private,  or 
institutional  student  financial  assistance 
received  by  the  student. 

(xiii)  To  the  student. 

(2)  The  institution  must  apply  the 
allocation  policy  described  in  paragraph 
{h)(l)  of  this  section  consistently  to  all 
students  who  have  received  Title  IV, 
HEA  program  assistance  and  must 
conform  that  policy  to  the  following: 

(i)  No  amount  of  the  refund  or  of  the 
overpayment  may  be  allocated  to  the 
FVVS  Program. 

(ii)  No  amount  of  overpayment  may 
be  allocated  to  the  Federal  Stafford 
Loan,  Federal  PLUS,  Federal  SLS, 
Federal  Direct  Stafford  Loan  or  Federal 
Direct  PLUS  Program. 

(iii)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Federal  Stafford  Loan,  Federal 
PLUS.  Federal  SLS  programs  must  be 
returned  to  the  appropriate  borrower’s 
lender  by  the  institution  in  accordance 
with  program  regulations  (34  CFR  part 
682). 

(iv)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Title  IV,  HEA  programs  other  than 
the  FVVS,  Federal  Stafford  Loan,  Federal 


PLUS,  and  Federal  SLS  programs  must 
be  returned  to  the  appropriate  program 
account  or  accounts  by  the  institution 
within  30  days  of  the  date  that  the 
student  officially  withdraws,  is 
expelled,  or  the  institution  determines 
that  a  student  has  unofficially 
withdrawn. 

(v)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  overpayment 
allocated  to  the  Title  IV,  HEA  programs 
other  than  the  FWS,  Federal  Stafford 
Loan,  Federal  PLUS,  Federal  SLS, 
Federal  Direct  Stafford,  and  Federal 
Direct  PLUS  programs  must  be  returned 
to  the  appropriate  program  account  or 
accounts  within  30  days  of  the  date  that 
the  student  repays  the  overpayment. 

(i)  Financial  aid.  For  purposes  of  this 
section  “financial  aid”  is  assistance  that 
a  student  has  been  or  will  be  awarded 
(including  Federal  PLUS  loans  and 
Federal  Direct  PLUS  loans  received  on 
the  student’s  behalf)  ft-om  Federal;  State; 
institutional;  or  other  scholarship,  grant, 
or  loan  programs. 

(j)  Refund  dates.  (1)  Withdrawal  date. 

(i)  Except  as  provided  in  paragraph 

(j) (l)(ii)  and  (iii)  of  this  section,  a 
student’s  withdrawal  date  is  the  earlier 
of — 

(A)  The  date  that  the  student  notifies 
an  institution  of  the  student’s 
withdrawal,  or  the  date  of  withdrawal 
specified  by  the  student,  whichever  is 
later;  or 

(B)  If  the  student  drops  out  of  the 
institution  without  notifying  the 
institution  (does  not  withdraw 
officially),  the  last  recorded  date  of  class 
attendance  by  the  student,  as 
documented  by  the  institution. 

(ii)  If  the  student  does  not  return  to 
the  institution  at  the  expiration  of  an 
approved  leave  of  absence  under 
paragraph  (j)(2)  of  this  section,  or  takes 
a  leave  of  absence  that  is  not  approved 
under  paragraph  (j)(2)  of  this  section, 
the  student’s  withdrawal  date  is  the  last 
recorded  date  of  class  attendance  by  the 
student,  as  documented  by  the 
institution. 

(iii)  If  the  student  is  enrolled  in  an 
educational  program  that  consists 
predominantly  of  correspondence 
courses,  the  student’s  withdrawal  date 
is  normally  the  date  of  the  last  lesson 
submitted  by  the  student,  if  the  student 
failed  to  submit  the  subsequent  lesson 
in  accordance  with  the  schedule  for 
lessons  established  by  the  institution. 
However,  if  the  student  establishes  in 
writing,  within  60  days  of  the  date  of 
the  last  lesson  that  he  or  she  submitted, 
a  desire  to  continue  in  the  program  and 
an  understanding  that  the  required 
lessons  must  be  submitted  on  time,  the 
institution  may  restore  that  student  to 
“in  school”  status  for  purposes  of  funds 


received  under  the  Title  IV,  HEA 
programs.  The  institution  may  not  grant 
the  student  more  than  one  restoration  to 
“in  school”  status  on  this  basis. 

(2)  Approved  leave  of  absence.  A 
student  who  has  been  granted  a  leave  of 
absence  by  an  institution  is  not 
considered  to  have  withdrawn  from  the 
institution  and  is  considered  to  be  on  an 
“approved  leave  of  absence”  for 
purposes  of  this  section  (and,  for  a  Title 
IV,  HEA  program  loan  borrower,  for 
purposes  of  terminating  the  student’s  in¬ 
school  status)  under  the  following 
conditions — 

(i)  In  any  twelve-month  period,  the 
institution  may  grant  a  single  leave  of 
absence  to  a  student,  not  to  exceed  60 
days; 

(ii)  The  student  must  make  a  written 
request  to  be  granted  a  leave  of  absence; 
and 

(iii)  The  leave  of  absence  may  not 
involve  additional  charges  by  the 
institution  to  the  student. 

(3)  Timely  determination  of 
withdrawal  for  students  who  drop  out. 

An  institution  must  determine  the 
withdrawal  date  for  a  student  who 
drops  out  within  30  days  after  the 
expiration  of  the  earlier  of  the — 

(i)  Period  of  enrollment  for  which  the 
student  has  been  charged; 

(ii)  Academic  year  in  which  the 
student  withdrew; 

(iii)  Educational  program  from  which 
the  student  withdrew 

(4)  Timely  payment.  An  institution 
shall  pay  a  refund  that  is  due  to  a 
student — 

(i)  If  a  student  officially  withdraws  or 
is  expelled,  within  30  days  after  the 
student’s  withdrawal  date; 

(ii)  If  a  student  drops  out,  within  30 
days  of  the  earliest  of  the — 

(A)  Date  on  which  the  institution 
determines  that  the  student  dropped 
out; 

(B)  Expiration  of  the  academic  term  in 
which  the  student  withdrew;  or 

(C)  Expiration  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged; 

(iii)  If  a  student — 

(A)  Does  not  return  to  the  institution 
at  the  expiration  of  an  approved  leave 
of  absence  under  paragraph  (j)(2)  of  this 
section,  within  30  days  of  the  earlier  of 
the  date  of  expiration  of  the  leave  of 
absence  or  the  date  the  student  notifies 
the  institution  that  the  student  will  not 
be  returning  to  the  institution  after  the 
expiration  of  an  approved  leave  of 
absence;  (B)  Is  taking  a  leave  of  absence 
that  is  not  approved  under  paragraph 
(j)(2)  of  this  section,  within  30  days  after 
the  last  recorded  date  of  class 
attendance  by  the  student,  as 
documented  by  the  institution. 
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(Authority:  20  U.S.C.  1091b,  1092, 1094) 

12.  Section  668.23  is  revised  to  read 
as  follows: 

§  668.23  Audits,  records,  and 
examinations. 

(a)  An  institution  that  participates  in 
the  Federal  Perkins  Loan,  FWS,  FSEOG, 
Federal  Stafford  Loan,  Federal  PLUS, 
Federal  Pell  Greint,  PAS,  or  FDSL 
Program  shall  comply  with  the 
regulations  for  that  program 
concerning — 

(1)  Fiscm  and  accounting  systems; 

(2)  Program  and  fiscal  recordkeeping; 
and 

(3)  Record  retention. 

(b) (1)  An  institution  that  participates 
in  any  Title  IV,  HEA  program  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education’s  Inspector  General,  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  a  guaranty  agency  in 
whose  program  the  institution 
participates,  the  appropriate  nationally 
recognized  accrediting  agency,  and  the 
appropriate  State  postsecondary  review 
entity  designated  under  34  CFR  part 
667,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(2)  A  third-party  servicer  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education’s  Inspector  General,  and  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  a  guaranty  agency  in 
whose  program  the  institution 
contracting  with  the  servicer 
participates,  the  appropriate  nationally 
recognized  accrediting  agency  of  an 
institution  with  which  the  servicer 
contracts,  and  the  State  postsecondary 
review  entity  designated  under  34  CFR 
part  667,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(3)  The  institution’s  or  servicer’s 
cooperation  must  include — 

(i)  Providing  timely  access,  for 
examination  and  copying,  to  the  records 
(including  computerized  records) 
required  by  the  applicable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs, 
and  records; 

(ii)  Providing  reasonable  access  to 
personnel  associated  with  the 
institution’s  or  servicer’s  administration 
of  the  Title  IV,  HEA  programs  for  the 
purpose  of  obtaining  relevant 
information.  In  providing  reasonable 
access,  the  institution  or  servicer  shall 
not — 

(A)  Refuse  to  supply  any  relevant 
information; 


(B)  Refuse  to  permit  interviews  with 
those  personnel  that  do  not  include  the 
presence  of  the  institution’s  or  servicer’s 
mana^ment;  and 

(C)  Refuse  to  permit  interviews  with 
those  personnel  that  are  not  tape 
recorded  by  the  institution  or  servicer. 

(c)(l)(i)  An  institution  that 
participates  in  the  FDSL,  Federal 
Perkins  Loan,  FWS,  FSEOG,  Federal 
Stafford  Loan,  Federal  PLUS,  Federal 
SLS,  Federal  Pell  Grant,  or  PAS  Program 
shall  have  performed  at  least  annually  a 
compliance  audit  of  its  Title  IV,  HEA 
programs. 

(ii)  A  third-party  servicer  shall  have 
performed  at  least  annually  a 
compliance  audit  that  meets  the 
compliance  audit  standards  for 
institutions  of  the  servicer’s 
administration  of  the  participation  in 
the  Title  IV,  HEA  programs  of  each 
institution  with  which  the  servicer  has 
a  contract,  unless — 

(A)  The  servicer  contracts  with  only 
one  participating  institution;  and 

(B)  The  audit  of  that  institution’s 
participation  involves  every  aspect  of 
the  servicer’s  administration  of  that 
Title  IV,  HEA  program. 

(iii)  To  meet  the  requirements  of 
paragraph  (c)(l)(ii)  of  this  section,  a 
third-party  servicer  that  contracts  with 
more  than  one  participating  institution 
may  submit  a  single  compliance  audit 
report  that  meets  the  compliance  audit 
standards  for  institutions  and  that 
covers  the  servicer’s  administration  of 
the  participation  in  the  Title  IV,  HEA 
programs  of  each  institution  with  which 
the  servicer  contracts. 

(iv)  The  audit  required  under 
paragraph  (c)(1)  (i)  or  (ii)  of  this  section 
shall  be  conducted  by  an  independent 
auditor  in  accordance  with  the  general 
standards  and  the  standards  for 
compliance  audits  in  the  U.S.  General 
Accounting  Office’s  (GAO’s) 

Government  Auditing  Standards.  (This 
publication  is  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.) 

(2)(i)(A)  The  institution’s  first  audit 
must  cover  the  institution’s  activities  for 
the  entire  period  of  time  since  the 
institution  began  to  participate  in  the 
Title  IV,  HEA  programs.  Each 
subsequent  audit  must  cover  the 
institution’s  activities  for  the  entire 
period  of  time  since  the  preceding  audit. 

(B)  A  foreign  institution’s  first  audit 
must  cover  the  foreign  institution’s 
activities  for  the  two  most  recently 
concluded  award  years  in  which  the 
foreign  institution  has  participated  in 
the  Title  IV,  HEA  programs,  unless 
otherwise  specified  by  the  Secretary,  A 
foreign  institution  that  has  participateil 


in  the  Title  IV,  HEA  programs  for  less 
than  two  years  rnust  have  performed  an 
audit  that  covers'  the  entire  period  of 
time  since  the  foreign  institution  began 
to  participate  in  the  Title  IV,  HEA 
programs.  Each  subsequent  audit  must 
cover  the  foreign  institution’s  activities 
for  the  entire  period  of  time  since  the 
preceding  audit. 

(ii)  The  third-party  servicer’s  first 
audit  must  cover  the  servicer’s  activities 
for  the  award  year,  ending  on  or  after 
July  1, 1994,  in  which  the  servicer  began 
to  administer  any  aspect  of  an 
institution’s  participation  in  the  Title 
IV,  HEA  programs.  Each  subsequent 
audit  that  the  servicer  has  performed 
ipust  cover  the  servicer’s  activities  for 
the  entire  period  of  time  since  the 
servicer’s  preceding  audit. 

(3)  The  institution  or  servicer,  as 
applicable,  shall  submit  its  audit  report 
to  the  Department  of  Education  within 
six  months  of  the  end  of  the  institution’s 
or  servicer’s  fiscal  year  ending  on  or 
after  the  most  recently  concluded  award 
year  for  which  the  audit  is  performed  or, 
if  applicable,  in  accordance  with 
deadlines  established  in — 

(i)  The  Single  Audit  Act; 

(ii)  Office  of  Management  and  Budget 
Circular  A-133,  “Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations;’’  or 

(iii)  Office  of  Management  and  Budget 
Circular  A-128,  “Audits  of  State  and 
Local  Governments.’’ 

(4)  The  Secretary  may  require  the 
institution  or  servicer  to  provide,  upon 
request,  to  cognizant  guaranty  agencies 
and  eligible  lenders  under  the  FFEL 
programs.  State  agencies,  the  Secretary 
of  Veterans  Affairs,  nationally 
recognized  accrediting  agencies,  and 
State  postsecondary  review  entities 
designated  under  34  CFR  part  667,  the 
results  of  any  audit  conducted  under 
this  section. 

(d)  Procedures  for  audits  are 
contained  in  audit  guides  developed  by, 
and  available  from,  the  Department  of 
Education’s  Office  of  Inspector  General. 
These  audit  guides  do  not  impose  any 
requirements  beyond  those  imposed 
under  applicable  statutes  and 
regulations  and  GAO’s  Government 
Auditing  Standards.  (This  publication  is 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.) 

(e) (1)  An  institution  or  a  third-party 
servicer  that  has  an  audit  conduct«;d  in 
accordance  with  this  section  shall — 

(i)  Give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit;  and 

(ii)  Include  in  any  arrangement  wilb 
an  individual  or  firm  conducting  an 
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audit  described  in  this  section  a 
u  qiiircment  that  the  individual  or  firm 
shall  give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessaiy  to  review 
the  audit.  , 

(2)  A  third-party  servicer  shall  give 
the  Secretar)'  and  the  Inspector  General 
access  to  records  or  other  documents 
necessary  to  review  an  institution’s 
audit. 

(3)  An  institution  shall  give  the 
Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 
necessary  to  review  a  third-party 
servicer’s  audit. 

(f)  The  Secretary  considers  the  audit 
requirement  in  paragraph  (c)  of  this 
section  to  be  satisfied  by  an  audit 
conducted  in  accordance  with — 

(1)  The  Single  Audit  Act  (Chapter  75 
of  title  31,  United  States  Code): 

(2)  Office  of  Management  and  Budget 
Circular  A-133,  “Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations;’’  or 

(3)  Office  of  Management  and  Budget 
Circular  A-128,  “Audits  of  State  and 
Local  Governments.” 

(g)  Upon  written  request,  an 
institution  or  a  third-party  servicer  shall 
give  the  Secretary  access  to  all  Title  IV, 
HEA  program  and  fiscal  records, 
including  records  reflecting  transactions 
with  any  financial  institution  with 
which  the  institution  or  servicer 
deposits  or  has  deposited  any  Title  IV, 

program  funds. 

(h) (1)  In  addition  to  the  records 
required  under  the  applicable  program 
regulations  and  this  p^,  for  each 
recipient  of  Title  IV,  HEA  program 
assistance,  the  institution  shall  establish 


and  maintain,  on  a  current  basis, 
records  regarding — 

(1)  The  student’s  admission  to,  and 
enrollment  status  at,  the  institution; 

(ii)  The  educational  program  and 
courses  in  which  the  student  is 
enrolled; 

(iii)  Whether  the  student  is 
maintaining  satisfactory  progress  in  his 
or  her  educational  program; 

(iv)  Any  refunds  due  or  paid  to  the 
student,  the  Title  IV,  HEA  program  or 
accounts,  and  the  student’s  lender 
under  the  Federal  Stafford  Loan,  Federal 
PLUS,  and  Federal  SLS  programs: 

(v)  The  student’s  prior  receipt  of 
financial  aid  (see  §668.19); 

(vi)  The  verification  of  student  aid  • 
application  data:  and 

(vii)  Financial  and  other  institutional 
records  necessary  to  determine  the 
institutional  eligibility,  financial 
responsibility,  and  administrative 
capability  of  the  institution;  and 

(2)  An  institution  shall  establish  and 
maintain  records  regarding  the 
admission  requirements  and 
educational  qualifications  of  each 
regular  student  enrolled  in  any  eligible 
program  offered  by  the'institution, 
whether  the  student  received  Title  IV, 
HEA  program  assistance  or  not. 

(3)  Records  required  under  applicable 
program  regulations  and  this  part  shall 
be — 

(i)  Systematically  organized; ' 

(ii)  Readily  available  for  review  by  the 
Secretary  at  the  geographical  location 
where  the  student  will  receive  his  or  her 
degree  or  certificate  of  program  or 
course  completion;  and 

(iii)  Retained  by  the  institution  for  the 
longer  of  at  least  five  years  from  the 
time  the  record  is  established  or  the 


period  of  time  required  under  the 
applicable  program  regulations  or  this 
part. 

(Authority:  20  U.S.C.  1088, 1094, 1099c.  1141 
and  section  4  ef  Pub.  L  95-452. 92  Stat. 
1101-1109) 

13.  Section  668.81  is  amended  by 
adding  paragraph  4e)  and  revising  the 
authority  citation  to  read  as  follows; 

§  668.81  Scope  arid  special  definitions. 
***** 

(e)  This  subpart  dioes  not  apply  to  the 
termination  of  the  ^gibility  of  an 
institution  to  participate  in  the  Title  IV, 
HEA  programs  if  that  termination 
results  from  the  Secretary’s  receipt  of  a 
notice  from  a  State  postsecondary 
review  entity  under  34  CFR  part  667. 
that  indicates  the  SPRE  has  determined 
that  the  institution  should  not  be 
eligible  to  participate  in  those  programs. 
(Authority:  20  U.S.C.  1094  and  1099a-3(h)) 
***** 

14.  Section  666.116  is  amended  by 
revising  paragraph  (e)(l)(vi)  to  read  as 
follows: 

§668.116  Hearing. 

*  *  *  •  *  * 

(e)(1)*  *  * 

(vi)  Other  Department  of  Education 
records  and  materials  if  the  records  and 
materials  were  provided  to  the  hearing 
official  no  later  than  30  days  after  the 
institution’s  or  swvicer’s  filing  of  its 
request  for  review. 

*  *  *  *  * 

15.  Appendix  A  to  Part  668  is  revised 
to  read  as  follows: 

BILUNQ  CODE  4000-Ot-P 


The  Refund  Process 


Pro  Rata  Refund 


BILUNQ  CODE  400<M)1-C 
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PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAMS 

16.  The  authority  citation  for  Part  682 
continues  to  read  as  follows; 

Authority:  20  U.S.C.  1071  to  1087-2, 

unless  otherwise  noted. 

17.  Section  682.413  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 


§  682.41 3  Remedial  actions. 

it  It  it  it  It 

(e)(1)  The  Secretary’s  decision  to 
require  repayment  of  funds,  withhold 
funds,  or  to  limit,  suspend,  or  terminate 
a  lender,  agency,  or  third-party  servicer 
from  participation  in  the  FFEL  programs 
does  not  become  final  until  the 
Secretary  provides  the  lender,  agency, 
or  servicer  with  written  notice  of  the 


intended  action  and  an  opportunity  to 
be  heard  thereon,  at  a  time  and  in  a 
manner  the  Secretary  determines  to  be 
appropriate  to  the  resolution  of  the 
issues  on  which  the  lender,  agency,  or 
servicer  requests  an  opportunity  to  be 
heard. 

it  it  it  it  it 

[FR  Doc.  94-29048  Filed  11-28-94;  8:45  am] 
BILLING  CODE  4000-01-P 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 
RIN  1840-AC09 

Student  Assistance  General  Provisions 

agency:  Department  of  Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations  to  further  implement 
changes  made  to  section  435  of  the 
Higher  Education  Act  of  1965,  (HEA)  as 
amended  by  the  Higher  Education 
Technical  Amendments  of  1993 
(Technical  Amendments).  These 
regulations  modify  the  procedures  that 
the  Secretary  uses  to  decide  appeals  of 
and  challenges  to  the  determination  of 
institutional  cohort  default  rates  in  the 
Federal  Family  Education  Loan  (FFEL) 
Program. 

EFFECTIVE  DATE:  These  regulations  take 
effect  July  1. 1995.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
§  668.17(f)  and  (h)  until  the  Department 
of  Education  publishes  in  the  Federal 
Register  the  control  number  assigned  by 
the  Office  of  Management  and  Budget 
(0MB)  to  these  information  collection 
requirements.  Publication  of  the  control 
number  notifies  the  public  that  OMB 
has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geneva  Coombs,  Default  Management 
Section,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SVV.,  (room 
3916,  ROB-3),  Washington,  DC  20202- 
5449  for  information  regarding 
deadlines  and  procedures  related  to  the 
appeal  of  cohort  default  rate 
determinations  by  institutions. 
Telephone  (202)  708-9396.  For 
information  on  other  policy  issues 
related  to  this  regulation,  contact  Pat 
Newcombe,  Federal  Family  Education 
Loan  Program  Section.  Telephone  (202) 
708-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
2(c)(55)  of  the  Technical  Amendments 
amended  section  435  of  the  HEA  to 
modify  the  process  governing 
institutions’  appeals  of  their  cohort 
default  rates  based  on  allegations  of 
improper  loan  servicing  and  collection. 

On  March  22, 1994,  the  Secretary 
published  a  proposed  rule  and  notice  in 
the  Federal  Register,  59  FR  13606, 


requesting  comments  on  the  procedures 
that  should  be  established  to  implement 
the  statutory  amendments.  The 
Secretary  indicated  that  he  would  issue 
final  regulations  establishing  procedures 
for  institutions  to  appeal  their  default 
rates  based  on  allegations  of  improper 
loan  servicing  or  collection.  The 
Secretary  also  solicited  public  help  in 
developing  those  procedures. 

After  reviewing  the  comments 
received  in  response  to  the  proposed 
rule,  the  Secretary  issued  interim  final 
regulations  on  April  29, 1994.  59  FR 
22278.  These  regulations  were  in  final 
form  with  a  stated  effective  date,  but 
invited  additional  public  comments  that 
could  result  in  future  revisions  to  the 
regulations.  Any  revisions  would  have  a 
later  effective  date.  The  Secretary 
received  80  comments  in  response  to 
the  regulations  published  on  April  29. 
The  Secretary  has  considered  all  of 
these  comments  in  preparing  these 
revisions  to  the  final  regulations.  Some 
of  the  changes  suggested  by  the 
commenters  are  reflected  in  these 
revisions.  The  Secretary’s  response  to 
the  suggestions  made  by  the 
commenters  is  provided  after  the 
following  discussion  of  the  changes 
made  to  the  final  regulations.  To  ensure 
that  the  public  understands  how  the 
revisions  affect  the  final  rule,  the 
Secretary  is  publishing  complete  revised 
versions  of  §  668.17(f),  (g)  and  (h). 

Revisions  to  the  Final  Rules  published 
on  April  29, 1994 

The  Secretary  has  revised  the 
standard  for  determining  whether  an 
institution  has  shown  that,  for  purposes 
of  an  appeal  of  a  cohort  default  rate, 
improper  servicing  or  collection  is 
considered  to  have  caused  a  default.  In 
particular,  the  Secretary  has  determined 
that,  for  purposes  of  appeals  of  cohort 
default  rate  calculations  only,  a  lender’s 
failure  to  perform  certain  collection 
actions  will  be  considered  to  have 
caused  a  default.  The  Secretary  has 
revised  the  regulations  to  provide  that 
improper  servicing  or  collection  will  be 
considered  to  have  caused  a  default  if 
the  borrower  has  not  made  a  payment 
on  the  loan  and  the  institution  can 
prove  that  the  lender  failed  to  perform 
one  or  more  of  the  following  activities 
(if  such  activities  were  required  on  the 
particular  loan):  (1)  Send  at  least  one 
letter  (other  than  the  final  demand 
letter)  urging  the  borrower  or  endorser 
to  make  payments  on  the  loan;  (2)  make 
at  least  one  attempt  to  reach  the 
borrower  by  phone;  (3)  request 
preclaims  assistance  from  the  guaranty 
agency  (if  required),  or  (4)  send  the  final 
demand  letter.  Therefore,  the  loan  will 
be  excluded  from  the  default  rate 


calculation  if  the  borrower  did  not  make 
a  payment  on  the  loan  and  the 
institution  cem  show  that  the  lender 
missed  one  of  these  fouY  activities.  If  the 
borrower  did  not  make  a  payment  on 
the  loan  and  the  lender  did  not  make 
contact  with  the  borrower  because  the 
borrower  could  not  be  located,  the 
default  will  be  considered  to  have  been 
caused  by  improper  servicing  or 
collection  if  the  loan  file  does  not 
include  a  certification  or  any  evidence 
that  skip  tracing  activities  were 
performed  before  the  claim  was 
submitted. 

The  Secretary  has  determined  that  it 
is  appropriate  to  focus  the  evaluation  of 
cohort  default  rate  appeals  on  these 
particular  activities  because  these 
activities  are  important  elements  of  the 
loan  servicing  and  collection  process. 
Each  of  the  activities  considered  in  the 
cohort  default  rate  appeal  process 
(letters,  phone  calls,  preclaims 
assistance,  final  demand  and  skip 
tracing)  represent  a  different  method  of 
collecting  on  a  loan.  The  Secretary 
believes  that  if  each  collection 
technique  is  used,  a  default  on  the  loan 
should  not;  for  cohort  default  rate 
appeal  purposes,  be  considered  to  have 
been  caused  by  improper  servicing  or 
collection. 

The  Secretary  receives  hundreds  of 
cohort  default  rate  appeals  annually  and 
resolution  of  these  appeals  requires 
significant  staff  time  and  resources.  In 
light  of  these  factors  and  the  tight 
statutory  time  frames  for  filing  and 
deciding  appeals,  the  Secretary  believes 
it  is  necessary  to  have  an  appeal  process 
that  will  result  in  the  rapid  and  fair 
adjudication  of  appeals.  The  servicing 
and  collection  activities  identified 
above  are  reflected  in  the  loan  servicing 
and  collection  records  that  are  available 
to  institutions  and  the  Secretary  as  part 
of  the  appeal  process.  'The  Secretary  will 
be  able  to  review  these  records  and 
determine,  in  a  relatively 
straightforward  fashion,  whether  the 
relevant  servicing  and  collection 
activities  have  been  performed. 
Accordingly,  the  Secretary  believes  that 
the  adoption  of  this  modified  appeal 
standard  will  contribute  to  ensuring  a 
fair  and  workable  appeal  process. 

The  Secretary  has  determined  that  if 
a  borrower  made  a  payment  on  the  loan, 
the  default  on  the  loan  cannot  be 
considered  to  have  been  caused  by 
improper  servicing  or  collection.  The 
payment  by  the  borrower  demonstrates 
that  the  borrower  is  aware  of  his  or  her 
repayment  obligation  and  reflects  an 
affirmation  of  the  debt.  'This  restriction 
is  also  consistent  with  34  CFR 
668.1 7(e)(l)(ii)(B)  which  counts  as  a 
default  any  loan  on  which  an  institution 
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or  related  individual  or  entity  makes  a 
payment  in  order  to  avoid  a  default  on 
the  loan. 

The  Secretary’s  decision  to  revise  the 
appeal  standard  for  cohort  default  rate 
appeals  is  based,  in  large  part,  on  the 
need  to  respond  to  Congress’  intention 
that  appeals  of  loss  of  FFEL  Program 
eligibility  should  be  filed  and  resolved 
within  a  relatively  short  period  of  time. 
The  Department  considers  the  standard 
included  in  the  April  29  final 
regulations  to  be  faithful  to  the  letter 
and  purpose  of  section  435  of  the  HEA. 
However,  the  Secretary  has  found  that 
determinations  under  this  standard  are 
quite  time-consuming  for  institutions, 
guaranty  agencies  and  the  Department. 
Hence,  while  the  Department  continues 
to  consider  the  original  appeal  standard 
an  appropriate  implementation  of 
Congressional  intent,  the  Department’s 
experience  demonstrates  that  it  does  not 
sufficiently  contribute  to  satisfaction  of 
the  statutory  goal  of  ensuring  quick  and 
fair  decisions. 

In  preparing  these  final  regulations, 
the  Secretary  focused  on  the  two  clear 
goals  of  section  435  of  the  HEA:  first,  to 
hold  institutions  with  unacceptably 
high  default  rates  responsible  for  those 
rates  and  the  costs  to  the  taxpayers  of 
those  defaults;  and  second,  to  allow 
institutions  to  appeal  the 
determinations  of  their  rates  and 
provide  decisions  on  those  appeals  in 
relatively  rapid  fashion.  The  standard 
for  deciding  appeals  included  in  these 
final  regulations  will  achieve  these 
goals.  The  promulgation  of  these  rules 
allows  institutions  to  avoid 
responsibility  for  certain  loans  where 
arguably  the  regulatory  violations 
amounted  to  improper  servicing  or 
collection  that  are  presumed  to  have 
“caused”  the  default  for  purposes  of  the 
cohort  default  rate  appeals.  In  addition, 
the  regulations  will  allow  the  Secretary 
to  make  timely  appeal  decisions  based 
on  a  quick  review  of  certain  records.  An 
appeals  process  that  is  based  on 
elaborate  rules  or  that  requires  time- 
consuming  review  would  not  serve 
either  purpose. 

The  Secretary  believes  that  this 
revised  standard  for  evaluating  cohort 
default  rate  appeals  based  on  allegations 
of  improper  loan  servicing  or  collection 
may  make  it  easier  for  institutions  to 
prove  that  loans  should  be  removed 
from  the  calculation.  The  Secretary 
further  believes  that  institutions  with 
pending  appeals  before  the  Department 
should  receive  the  benefit  of  this  revised 
standard.  Therefore,  the  Secretary 
intends  to  apply  the  revised  standard  to 
pending  appeals  as  a  matter  of 
administrative  adjudication  except 
where  the  standard  included  in  the 


April  29  regulations  would  be  more 
favorable  to  the  institution. 

The  final  regulations  require  the 
institution  to  notify  the  Secretary  as 
well  as  the  appropriate  guaranty 
agencies  that  it  is  appealing  its  cohort 
default  rate.  This  requirement  will 
ensure  that  the  Secretary  is  notified  that 
an  institution  has  timely  appealed  so 
the  Secretary  does  not  take  action  to  end 
the  participation  of  the  institution. 

The  final  regulations  eliminate  the 
requirement  that  guaranty  agencies 
provide  a  list  of  certain  dates  for  each 
loan  included  in  the  sample  of  loan 
servicing  and  collection  records 
provided  to  the  institution.  The 
Secretary  has  determined  that  it  is  not 
necessary  to  have  these  dates  listed 
separately  as  part  of  the  appeal. 

The  final  regulations  include  a 
definition  of  “loan  servicing  and 
collection  records”  for  purposes  of  the 
cohort  default  rate  appeal  process.  The 
regulations  define  the  term  to  mean  the 
default  claim  package  submitted  by  the 
lender  to  the  guaranty  agency  on  which 
the  decision  to  pay  a  default  claim  was 
based.  The  Secretary  believes  these 
records  will  provide  institutions  with 
sufficient  information  on  which  to 
appeal  imder  the  revised  appeal 
standards  in  these  regulations.  The 
Secretary  notes  that  the  regulations 
allow  the  guaranty  agency  to  provide 
copies  of  loan  servicing  and  collection 
records  in  an  electronic  or  other  format 
if  the  institution  agrees. 

The  regulations  nave  also  been 
modified  to  provide  some  flexibility  to 
guaranty  agencies  in  providing  loan 
servicing  and  collection  records  to 
institutions.  Under  existing  regulations, 
guaranty  agencies  are  required  to 
provide  loan  servicing  emd  collection 
records  to  a  requesting  institution 
within  15  working  days  of  receiving  the 
request.  This  deadline  is  consistent  with 
the  statutory  time  fi-ames  that  govern  an 
appeal  by  an  institution  that  is  subject 
to  loss  of  FFEL  eligibility  based  on 
default  rates  in  excess  of  certain 
thresholds  for  each  of  the  three  most 
recent  fiscal  years.  However,  the 
statutory  time  limit  does  not  apply  to 
institutions  which  are  challenging  the 
calculation  of  their  cohort  default  rate 
but  are  not  subject  to  the  loss  of  FFEL 
Program  eligibility.  While  these 
institutions  may  wish  to  challenge  a 
cohort  default  rate  calculation,  they  are 
not  subject  to  the  statutory  time  frames. 
Therefore,  the  Secretary  has  decided 
that  the  requirement  that  a  guaranty 
agency  respond  to  a  request  for  a  sample 
of  loan  servicing  and  collection  records 
within  15  working  days  will  apply  only 
to  institutions  which  are  subject  to  loss 
of  FFEL  eligibility.  A  guaranty  agency 


will  have  30  calendar  days  to  respond 
to  a  request  for  servicing  and  collection 
records  firom  em  institution  which  is  not 
subject  to  loss  of  FFEL  Program 
eligibility. 

The  regulations  have  also  been 
modified  to  clarify  that,  if  the  guaranty 
agency  chooses  to  charge  for  copying 
and  providing  the  servicing  and 
collection  records,  the  institution  must 
pay  the  amount  owed  to  the  agency 
before  the  agency  is  required  to  copy 
and  provide  the  records.  The  regulations 
provide  that  the  agency  must  inform  the 
institution  of  the  amount  owed  within 
15  working  days  of  the  date  the  agency 
receives  the  institution’s  request  for 
records  and  the  institution  must  pay  the 
amount  owed  within  15  working  days  of 
receiving  the  notice  of  charges  from  the 
agency.  If  payment  is  not  received 
within  this  time  frame,  the  institution 
will  be  considered  to  have  waived  its 
appeal  and  the  guaranty  agency  will 
notify  the  institution  and  the  Secretary 
that  the  institution  has  apparently 
waived  its  appeal  in  regard  to  loans 
guaranteed  by  that  guaranty  agency.  The 
Secretary  will  decide  that  the  institution 
has  not  met  its  burden  of  proof  in  regard 
to  the  servicing  or  collection  of  loans 
guaranteed  by  a  guaranty  agency  which 
the  institution  did  not  pay  unless  the 
institution  proves  that  the  agency’s 
conclusion  that  the  institution  waived 
its  appeal  was  incorrect. 

Analysis  of  Comments 

Comments:  Many  commenters 
suggested  that  the  Secretary  should 
remove  fi'om  the  calculation  of  the 
cohort  default  rate  any  loan  that  was  not 
serviced  or  collected  in  strict 
compliance  with  the  Department’s  due 
diligence  requirements  in  34  CFR 
682.411.  The  commenters  suggested  that 
the  standard  included  in  the  final  rules 
would  be  inconsistent  with  statutory 
intent  unless  the  standard  required  the 
exclusion  of  all  loans  as  to  which  lender 
servicing  did  not  strictly  comply  with 
34  CFR  682.411.  The  commenters 
claimed  that  the  statutory  provisions 
did  not  refer  to  a  “causation” 
requirement  and  that  the  Secretary’s 
approach  was  thus  inconsistent  with  the 
statute.  The  commenters  complained 
that  the  Department’s  rules  reflect  a  bias 
against  certain  types  of  institutions  and 
were  part  of  an  attempt  to  force  certain 
institutions  to  close.  Finally,  the 
commenters  suggested  that,  without  a 
reference  to  strict  compliance  with  34 
CFR  682.411,  lenders  would  not  have 
any  incentive  to  comply  with  the 
Department’s  rules. 

Discussion:  The  Secretary  does  not 
agree  with  the  suggestion  that  Congress 
intended  to  require  the  exclusion  of  all 
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loans  on  which  the  lender  may  not  have 
strictly  complied  with  the  requirements 
of  34  CFR  682.411.  The  statutory  term 
“improper  servicing  or  collection”  is 
not  defined  or  used  elsewhere  in  the 
HEA  and  the  Secretary  sees  no  basis  for 
the  commenters*  claim  that  it  must  be 
defined  by  strictly  incorporating  other 
distinct  statutory  terms  (such  as  “due 
diligence”)  or  other  specific  regulations. 
The  Secretary  also  does  not  agree  with 
the  suggestion  that  even  a  minor  or 
technical  non-compliance  with  the 
requirements  of  34  CFR  682.411  should 
be  considered  to  have  caused  a  default 
for  cohort  default  rate  purposes. 
Moreover,  the  commenters  did  not  cite 
to  any  legislative  history  supporting 
their  claimed  interpretation  of  the 
statute.  The  assertions  by  some 
commenters  that  any  “servicing  error” 

(a  term  that  does  not  appear  in  the  HEA 
or  the  regulations  and  has  no  clear 
meaning)  requires  the  removal  of  loans 
from  the  cohort  default  rate  calculation 
similarly  has  no  basis  in  the  HEA. 

Many  commenters  misunderstand  the 
purpose  of  34  CFR  682.411.  The 
requirements  in  34  CFR  682.411  are 
designed  to  ensure  that  lenders  and 
guaranty  agencies  receiving  FFEL 
Program  benefits  (such  as  reinsmance 
and  interest  and  special  allowance 
payments)  take  certain  collection 
actions  in  regard  to  the  loans.  These 
requirements  have  never  been  intended 
to  set  forth  standards  which,  if  not 
followed  in  their  entirety,  would  excuse 
borrowers  who  refuse  to  repay  their 
loans.  Similarly,  they  are  not  intended 
to  provide  protection  for  institutions 
that  fail  to  meet  the  statutory 
requirements  for  continued 
participation  in  the  FFEL  Program.  In 
enacting  various  statutory  provisions. 
Congress  has  stated  its  determination 
that  institutions  bear  a  significant 
responsibihty  for  defaults  in  the  FFEL 
Program.  See,  for  example,  sections 
428A(a)(2),  435(a)(2),  494C(b), 
496(a)(5)(})  of  the  HEA.  The  Secretary 
does  not  believe  that  a  lender’s  failure 
to  strictly  satisfy  the  requirements  for 
Federal  benefits  should  excuse  the 
institution  fixim  the  statutory 
consequences  of  its  liigh  default  rate. 
Moreover,  the  commenters’  suggestion 
that  34  CF'R  682.411  is  intended  to 
provide  a  comprehensive  definition  of 
“due  diligence”  is  inaccurate.  The 
Secretary’s  decisions  regarding 
payments  of  reinsurance  are  governed 
by  compliance  with  other  requirements 
relating  to  loan  servicing  and  collection 
in  addition  to  34  CFR  682.411.  See  34 
CFR  682.208  and  Part  682,  Appendix  D. 

The  claim  by  some  commenters  that 
the  statute  does  not  support  a  causation 
requirement  is  also  incorrect.  As  noted 


in  the  decision  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Atlanta  College  of  Medical 
and  Dental  Technology  v.  Cavazos,  987 
F.2d  821,  830  (D.C.  Cir.  1993),  Congress 
required  that  a  loan  would  be  taken  out 
of  the  default  rate  calculation  only  if  the 
institution’s  cohort  default  rate  would 
be  inaccurate  or  improper  due  to  the 
improper  servicing  or  collection. 
Congress  did  not  explain  how  improper 
servicing  or  collection  could  cause  a 
default  rate  to  be  inaccurate  or 
incomplete  but  left  the  implementation 
of  this  requirement  to  the  Secretary. 
There  is  no  evidence  that  Congress 
intended  to  require  the  Secretary  to  look 
behind  the  guaranty  agency’s  claims 
payments.  In  fact,  a  review  of  every 
guaranty  agency  claim  payment  would 
be  a  very  time  consuming  and  resource 
intensive  process  and  is  inconsistent 
with  the  tight  time  frames  in  section 
435(a)(2)  of  the  HEA. 

The  statutory  requirement  that  an 
inaccurate  or  incomplete  cohort  default 
rate  be  "due  to”  improper  servicing  or 
collection  is  the  source  of  the  causation 
requirement  found  in  the  Secretary’s 
regulations  at  34  CFR  668.17(f).  The 
Secretary  believes  that  the  requirement 
of  a  causal  link  comports  with  the 
statutory  language  and  intent.  See 
Atlanta  College,  987  F.2d  at  830. 

Despite  the  Secretary’s  conclusion 
that  the  standard  in  the  interim  final 
regulations  for  determining  whether  a 
default  was  caused  by  improper 
servicing  or  collection — i.e.,  did  the 
borrower  receive  notice  that  the  time  for 
repayment  had  begvm — is  consistent 
with  the  intent  of  section  435  of  the 
HEA,  the  Secretary  has  determined  that 
the  revised  standard  included  in  these 
regulations  is  a  preferable  policy  course. 
The  statute  does  not  specify  the  specific 
causal  link  that  should  be  required  to 
remove  a  loan  from  the  cohort  default 
rate  calculation.  Thus,  implementation 
of  this  requirement  is  within  the 
Secretary’s  discretion.  See  Atlanta 
College,  987  F.2d  at  830.  In  exercising 
that  discretion,  the  Secretaiy  has  also 
considered  the  statutory  provision 
which  directs  the  Secretary  to  resolve 
appeals  within  a  relatively  short  period 
of  time— ^5  days.  The  selection  of  this 
time  period  strongly  suggests  that 
Congress  did  not  intend  the  Secretary  to 
have  a  complicated  or  burdensome 
appyeal  process.  To  satisfy  this  apparent 
Congressional  intent,  the  Secretary  has 
adopted  the  revised  and  simplified 
appeal  standard  reflected  in  these  final 
regulations. 

The  Secretary  strongly  rejects  the 
suggestion  that  the  regulations 
themselves  are  intended  to  force  certain 
institutions  to  close,  but  this  may  be  a 


result  of  section  435.  Section  435(m)(4) 
of  the  HEA  requires  the  Secretary  to 
publish  default  rates  for  institutions 
participating  in  the  FFEL  Program. 
Obviously,  Congress  has  determined 
that  it  is  important  for  the  public  to 
have  this  information.  The  Secretary  has 
also  found  that  some  lenders  also  use 
their  own  measures  of  default  rate  to 
measure  their  risk  of  loss  in  relation  to 
loans  made  to  students  attending  a 
particular  institution.  The  Secretary 
believes  that  Congress  viewed  the 
cohort  default  rates  as  a  means  of 
allowing  lenders  to  compare  different 
institutions  with  a  common  measure. 
Thus,  the  impact  of  these  regulations  on 
any  particultir  type  of  institution  results 
from  the  statutory  provision  itself  and 
not  from  the  specific  regulatory 
provisions. 

The  commenters  argue  that  a  lender 
has  no  incentive  to  comply  with  the 
requirements  of  34  CFR  682.411  unless 
loans  on  which  the  servicing  and 
collection  activities  are  not  in  strict 
compliance  with  the  requirements  of 
that  section  are  removed  from  the 
calculation  of  the  cohort  default  rate. 
This  argument  reflects  a 
misunderstanding  of  the  FFEL  Program. 
To  receive  reinsurance  payments  on  a 
defaulted  loan,  the  guaranty  agency 
must  determine  that  the  lender 
complied  with  the  Secretary’s  due 
diligence  requirements,  34  CFR  682.406. 
Thus,  the  lender’s  due  diligence 
activities  on  the  loans  are  subject  to 
review  by  the  guaranty  agency  and  the 
Secretary.  These  reviews  may  result  in 
administrative  actions  against  lenders 
and  guaranty  agencies,  and  provide  a 
more  appropriate  method  of  oversight 
than  the  time-sensitive  cohort  default 
rate  appeal  process.  The  Secretary 
believes  that  these  reviews  provide 
reasonable  assurance  that  a  lender  is 
satisfying  due  diligence  requirements. 

In  reviewing  inoividual  cohort  default 
rate  appyeals,  the  Secretary  has  found 
that  institutions  claim  violations  of  due 
diligence  requirements  in  situations 
where  the  lender  has  properly  complied 
with  the  regulations.  The  various  self- 
proclaimed  loan  servicing  experts 
utilized  by  institutions  appealing  cohort 
default  rates  appear  to  have  used  their 
ovra  standards  for  due  diligence  rather 
than  utilizing  the  Secretary’s  rules  and 
have  mistakenly  claimed  that  their  ovra 
interpretation  of  due  diligence  somehow 
defines  the  statutory  term  “improper 
servicing  or  collection”.  Thus,  the 
claims  by  these  institutions  have  simply 
slowed  the  process  of  adjudicating 
cohort  default  rate  appeals  rather  than 
contributing  to  the  identification  of 
improper  servicing  or  collection 
activities  by  lenders.  Moreover,  many 
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institutions  have  previously  submitted 
appeals  based  on  generalized  claims  of 
improper  servicing  or  collection 
activity.  Section  435(m){l)(B)  of  the 
HEA,  however,  requires  appeals  to  be 
supported  by  “evidence  submitted  in 
support  of  the  institution’s  timely 
appeal.”  The  Secretary  does  not  believe 
that  generalized  claims  of  “servicing 
errors”  satisfy  this  requirement. 

Changes:  The  Secretary  has  retained 
the  requirement  that,  for  a  loan  to  be 
excluded  from  the  calculation  of  the 
cohort  default  rate,  the  improper 
servicing  or  collection  must  have  caused 
the  default.  However,  as  discussed 
above,  the  Secretary  has  modified  the 
regulations  to  identify  specific  loan 
servicing  or  collection  problems  that 
will  be  assumed  to  have  the  required 
causal  connection  for  purposes  of 
section  435(m)(l){B)  of  the  HEA. 

Comments:  One  commenter  suggested 
that  the  Secretary  should  consider  the 
servicing  of  a  loan  to  have  “caused”  a 
default  if  the  servicing  of  the  loan  made 
a  default  more  likely. 

Discussion:  Section  435  of  the  HEA 
does  not  provide  that  a  default  was 
caused  by  allegedly  improper  servicing 
or  collection  activity  simply  because  the 
activity  may  arguably  have 
incrementally  increased  the  likelihood 
of  default.  In  fact,  the  foremost  objective 
of  section  435  is  to  remove  from  the 
FFEL  Program  institutions  whose 
students  default  at  an  excessive  rate. 
While  the  law  provides  for  the  removal 
of  loans  from  the  default  rate  calculation 
where  a  default  was  “due  to”  improper 
servicing  or  collection,  there  is  no 
support  for  the  commenter’s  claim  that 
any  increase  in  the  probability  of  a 
default  should  be  sufficient. 

Defaults  occur  for  a  variety  of  reasons. 
Congress,  however,  did  not  provide  that 
an  institution  could  avoid  responsibifity 
for  its  default  rate  by  simply  pointing  to 
contributing  factors  arguably  beyond  its 
control.  The  lack  of  provision  for  such 
a  general  causation  defense  suggests  that 
Congress  intended  to  hold  institutions 
responsible  for  their  unacceptably  high 
rates  of  loan  defaults,  based  on  the 
reasonable  conclusion  that  such 
institutions  bear  a  fair  share  of 
responsibility  for  many  of  those 
defaults.  See  S.  Kept.  102-58, 102d 
Cong.,  1st.  Sess.  10  (1991). 

The  commenter’s  reading  of  the 
requirements  in  section  435  of  the  HEA 
does  not  comport  with  the  statute’s  goal 
of  establishing  institutional 
responsibility  for  high  cohort  default 
rates.  In  light  of  the  statute’s  goal  of 
institutional  responsibility  the  Secretary 
does  not  believe  that  it  is  appropriate  to 
remove  a  loan  from  the  cohort  default 
rate  calculation  absent  a  significant 


showing  of  improper  servicing  or 
collection  that  seriously  affects  the 
collectability  of  the  loan. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  institution  should  not  have  the 
burden  of  proving  that  the  improper 
loan  servicing  or  collection  occurred, 
but  that  the  lender  should  be  obligated 
to  prove  that  proper  servicing  occurred 
at  the  time  the  default  claim  is 
submitted. 

Discussion:  In  general,  the  Secretary 
agrees  with  the  commenter  that  the 
lender  is  responsible,  when  it  submits 
an  insurance  claim,  for  showing  that  a 
loan  was  serviced  in  accordance  with 
the  Department’s  requirements. 
Accordingly,  the  Secretary  refuses  to 
pay  (or  requires  repayment  of) 
reinsurance  on  loans  which  are  not 
properly  serviced.  The  lender’s 
obligation,  however,  relates  to  the 
lender’s  qualification  for  FFEL  Program 
benefits.  In  the  particular  circumstance 
of  an  institution’s  appeal  of  its  cohort 
default  rate,  the  institution  bears  the 
burden  of  proving  that  the  default  rate, 
which  is  calculated  based  on  the  official 
records  of  the  FFEL  Program,  is 
inaccurate  or  incorrect.  Section 
435(a)(3)  of  the  HEA  appropriately 
places  the  burden  of  showing  this  fact 
on  the  institution.  The  alternative  of 
requiring  lenders  to  defend  their 
compliance  with  the  Secretary’s 
servicing  and  collection  rules  as  part  of 
the  cohort  default  rate  appeal  process 
would  significantly  complicate  the 
process  and  seriously  delay  decisions 
while  interfering  with  the  Department’s 
other  oversight  efforts. 

Changes:  None. 

Comments:  Some  commenters 
proposed  that  the  Secretary  remove 
from  the  calculation  of  the  cohort 
default  rate  loans  on  which  the  lender 
did  not  request  preclaims  assistance 
from  the  guaranty  agency  or  the 
guaranty  agency  did  not  provide  notice 
of  the  lender’s  request  for  preclaims 
assistance  to  the  institution. 

Discussion:  As  noted  earlier,  under 
the  revised  regulations,  a  lender’s 
failure  to  request  preclaims  assistance 
from  the  guaranty  agency  may  be 
considered  improper  servicing  or 
collection  and  result  in  the  exclusion  of 
the  affected  loan  from  the  calculation  of 
the  institution’s  cohort  default  rate.  The 
Secretary  does  not  agree  with  the 
commenter’s  suggestion,  however,  that 
the  loan  be  excluded  if  the  guaranty 
agency  did  not  notify  the  institution  of 
the  request.  Since  a  default  occurs 
before  the  guaranty  agency  begins 
servicing  and  collection  activity  on  the 
loan,  the  issue  for  appeals  based  on 
allegations  of  improper  loan  servicing  is 


on  the  actions  of  the  lender,  not  the 
guaranty  agency.  Moreover, 
consideration  of  whether  the  agency 
notifies  the  institution  of  the  request  for 
preclaims  assistance  could  result  in 
unequal  treatment  of  different 
institutions.  A  guaranty  agency  is  only 
required  to  notify  an  institution  of  the 
request  for  preclaims  assistance  if  the 
institution  has  requested  such 
notification  and  pays  a  fee.  See  section 
428(c)(2)(H)  of  the  HEA.  An  institution 
which  had  not  requested  such  notice  or 
which  did  not  pay  the  fee  would  not 
have  a  basis  for  challenging  the  rate.  As 
a  result,  questions  of  whether  an 
institution  properly  requested 
notification  and  paid  any  required  fee 
could  raise  issues  of  fact  that  would 
require  a  time  consuming  resolution 
process.  In  contrast,  the  guaranty  agency 
records  which  the  institution  will 
receive  on  the  sample  of  loans  provided 
by  the  agency  will  reflect  whether  the 
lender  requested  preclaims  assistance. 

The  Secretary  also  determined  that 
consideration  of  the  notice  to  the 
institution  would  significantly  increase 
the  burden  on  guaranty  agencies  and  the 
Secretary.  Since  the  guaranty  agency’s 
notice  to  those  institutions  which 
request  notice  is  not  part  of  the  lender 
claim  file  and  is  not  part  of  lender  due 
diligence,  documentation  of  that  notice 
would  have  to  be  located  elsewhere  in 
the  records  of  the  guaranty  agency.  This 
additional  search  would  likely  delay  the 
appeal  process.  Moreover,  it  has  been 
the  Secretary’s  experience  that  even 
when  guaranty  agency  records  indicate 
that  the  institution  was  notified  of  the 
preclaims  assistance  request,  the 
institution  frequently  claims  that  it  did 
not  receive  notice.  Resolution  of 
conflicting  claims  would  further  burden 
the  appeal  process.  In  this  situation,  the 
Secretary  is  not  satisfied  that  the  effort 
to  produce  these  additional  records  is 
justified  by  the  result. 

Changes:  The  Secretary  has  modified 
the  regulations  to  provide  that  a  lender’s 
failure  to  request  preclaims  assistance,  if 
such  a  request  was  required,  will  be 
considered  as  improper  servicing  or 
collection  of  the  loan  that  caused  the 
default  for  purposes  of  a  cohort  default 
rate  appeal. 

Comments:  A  number  of  commenters 
recommended  that  a  loan  be  eliminated 
from  the  calculation  of  the  cohort 
default  rate  if  the  borrower  is  not 
located  and  the  lender  did  not  perform 
skip  tracing. 

Discussion:  The  Secretary  believes 
that  adequate  skip  tracing  efforts  are 
necessary  to  protect  the  Federal 
taxpayers’  investment  in  the  FFEL 
Program.  However,  the  Secretary  notes 
that  skip  tracing  only  occurs  when  the 
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borrower  has  failed  to  fulfill  his  or  her 
obligation  to  notify  the  lender  if  the 
borrower  moves.  The  Department’s 
regulations  urge  institutions  to  stress  the 
borrowers’  responsibility  for  informing 
the  lender  of  any  new  address  as  part  of 
the  institution’s  default  reduction 
efforts.  34  CFR  Part  668,  Appendix  D. 
Moreover,  the  regulations  also  require 
institutions  to  provide  information  on 
new  addresses  of  borrowers  to  lenders. 

34  CFR  682.610(f).  Thus,  a  lender  is 
only  required  to  begin  skip  tracing 
efforts  when  the  borrower  (and  in  some 
cases,  the  institution)  has  failed  to  fulfill 
his  or  her  obligations.  Therefore,  the 
Secretary  does  not  believe  that  a 
lender’s  failure  to  perform  specific  skip 
tracing  steps  should  be  considered  to 
have  caus^  a  default  for  cohort  default 
rate  appeal  purposes. 

The  Secretary  believes,  however,  that 
a  lender’s  failure  to  perform  skip  tracing 
at  all  could,  in  appropriate  cases,  be 
considered  to  cause  a  default  for  cohort 
default  rate  purposes.  The  Secretary 
notes  that  while  lenders  maintain 
records  of  their  skip  tracing  efforts, 
those  records  are  not  generally 
submitted  to  the  guaranty  agency  as  part 
of  the  claim  file.  Instead,  the  lender 
certifies  that  skip  tracing  was 
performed.  The  accuracy  of  the 
certification  is  subject  to  review  by  the 
guaranty  agency  and  the  Department 
and  a  false  certification  could  subject 
the  lender  to  a  claim  under  the  False 
Claims  Act.  In  this  situation,  the 
Secretary  believes  that  the  lender  has  a 
strong  incentive  to  provide  an  accurate 
certification.  Moreover,  efforts  to 
determine  in  detail  what  skip  tracing 
efforts  were  performed  by  a  lender 
would  require  a  search  of  the  lender’s 
records  and  would  be  very  complicated 
and  time-consuming.  (The  same  is  true, 
in  general,  of  the  suggestion  that  the 
Secretary  assess  the  quality  of  the 
lender’s  letters  and  phone  calls  as  part 
of  the  appeal  process.)  Hence,  the 
Secretary  will  limit  the  inquiry 
regarding  skip  tracing  to  a  simple, 
mechanical  question.  As  long  as  the 
claim  file  submitted  by  a  lender 
includes  a  certification  (or,  if  required 
by  the  guaranty  agency,  other  evidence) 
that  skip  tracing  was  performed,  the 
Secretary  will  conclude  that  the  loan 
was  not  improperly  serviced  or 
collected  with  regard  to  skip  tracing. 
However,  absent  such  evidence,  a  loan 
on  which  no  payment  or  contact  has 
been  made  will  be  excluded  from  the 
cohort  default  rate  on  appeal. 

Changes:  The  Secreta^  has  changed 
the  regulations  to  provide  that  if  the 
borrower  does  not  make  a  payment  and 
no  contact  was  made  with  the  borro.ver, 
a  lender’s  failure  to  provide  a 


certification  (or  other  evidence)  that 
skip  tracing,  if  required,  was  performed 
will  result  in  exclusion  of  the  loan  from 
the  calculation  of  the  cohort  default  rate 
on  appeal. 

Comments:  A  number  of  commenters 
urged  the  Secretary  to  provide 
institutions  more  time  to  complete  and 
submit  appeals  to  the  guaranty  agencies 
and  the  Secretary.  Some  commenters 
also  proposed  that  the  guaranty  agency 
be  permitted  to  extend  the  time  for  the 
institution  to  submit  its  appeal  based  on 
a  showing  by  the  institution  of  good 
cause,  such  as  the  number  of  records 
involved,  other  activities  such  as  a  visit 
by  an  accreditation  team  or  staff 
illnesses. 

Discussion:  The  Secretary  believes 
that  the  regulations  provide  sufficient 
time  for  an  institution  to  complete  and 
submit  appeals  and  are  consistent  with 
the  strict  time  periods  for  appeals 
included  in  section  435(a)(2)  of  the 
HEA. 

Changes:  None. 

Comments:  Some  commenters 
recommended  that  the  Secretary  grant 
an  institution’s  appeal  if  the  guareinty 
agency  does  not  provide  the  complete 
loan  servicing  and  collection  records 
within  the  time  set  forth  in  the 
regulations.  A  couple  of  commenters 
also  recommended  that  the  regulations 
require  the  Secretary  to  issue  a  decision 
on  the  institution’s  appeal  within  a 
specified  time  period. 

Discussion:  The  Secretary  does  not 
believe  it  is  appropriate  to  automatically 
grant  an  institution’s  appeal  if  the 
guaranty  agency  misses  a  deadline  to 
provide  records  to  the  institution.  An 
institution  that  brings  a  timely  appeal 
continues  to  participate  in  the  FFEL 
programs  while  it  completes  the  appeal 
and  is  not  harmed  by  a  delay.  The 
Secretary  believes  that  the  guaranty 
agencies  will  take  appropriate  steps  to 
provide  records  within  the  regulatory 
time  frames.  However,  in  appropriate 
cases,  the  Secretary  may  consider  taking 
action  to  levy  a  financial  penalty  or  to 
limit,  suspend  or  terminate  a  guaranty 
agency’s  participation  in  the  FFEL 
Program  based  on  violations  of  the 
regulatory  time  fiames. 

The  Secretary  agrees  with  the 
commenters  that  it  is  important  to 
decide  appeals  within  a  reasonable 
period  of  time.  However,  it  is 
impossible  for  the  Secretary  to 
anticipate  how  many  appeals  will  be 
filed  in  a  particular  year-,  how  complex 
those  appeals  will  be  and  what 
resources  can  be  applied  to  deciding 
those  app>eals.  The  Secretary  fully 
intends  to  take  appropriate  steps  to 
satisfy  the  statutory  requirement  that 
appeals  be  decided  within  45  days. 


However,  this  statutory  requirement 
clearly  does  not  meem  that  the 
institution’s  appeal  musit  be  granted  if 
the  Secretary  cannot  complete 
consideration  of  the  appeal  within  45 
days.  Pro  Schools,  Inc.  v.  Alexander, 

824  F.Supp.  1413  (E.D.  Wise.,  1993). 

The  Secretary  appreciates  the 
institutions’  interest  in  a  timely  decision 
on  a  cohort  default  rate  appeal.  Indeed, 
a  primary  reason  for  the  adoption  of  the 
revised  appeal  standard  reflected  in 
these  final  regulations  is  to  reduce  the 
complexity  of  the  appeal  process  for  all 
parties.  The  Secretary  believes  that  the 
revised  appeal  standard  will  permit 
guaranty  agencies  to  provide  records  to 
institutions  more  quickly,  allow 
institutions  to  complete  their  appeals 
and  permit  the  Secretary  to  resolve 
those  appeals  more  rapidly.  A  more 
complicated  appeal  standard  would  not 
fulfill  Congress’  direction  (and  the 
commenters’  request)  that  appeals  be 
decided  expeditiously. 

Changes:  None. 

Comments:  Some  commenters 
recommended  that  a  loan  be  removed 
from  the  calculation  of  the  institution’s 
cohort  default  rate  if  the  loan  was  sold 
or  transferred  and  the  borrower  was  not 
properly  notified  of  the  sale  or  transfer 
of  the  loan. 

Discussion:  The  Secretary 
acknowledges  that,  in  the  past,  the  sale 
or  transfer  of  a  loan  may  have  been  a 
confusing  situation  for  some  borrowers; 
however,  the  commenters  did  not 
provide  any  evidence  that  a  sale  or 
transfer  of  a  loan  contributes  to  a 
default.  Moreover,  since  1991  the 
Secretary  has  required  both  the  buyer 
and  the  seller  of  a  loan  to  notify  the 
borrower  if  the  transaction  results  in  a 
change  in  the  identity  or  address  of  the 
party  to  whom  payments  should  be  sent. 
The  Secretary  believes  that  these  notices 
have  generally  addressed  any  confusion 
on  the  part  of  the  borrowers.  Finally,  the 
Secretary  notes  that  the  revised  standard 
for  deciding  servicing-based  appeals 
addresses  the  situation  in  which  it  is 
claimed  that  the  borrower  did  not 
receive  notice  of  a  loan  transfer,  since  it 
will  ensure  that  the  borrower  has  been 
notified  of  the  obligation  to  repay  t^ 
loan. 

Changes:  None. 

Comments:  Some  commenters 
complained  that  the  failure  of  a  lender 
or  servicer  to  timely  apply  a  refund 
payment  to  a  student’s  account  should 
be  considered  to  have  "caused”  a 
default  and  result  in  the  elimination  of 
the  affected  loan  from  the  calculation  of 
the  cohort  default  rate. 

Discussion:  The  Secretary  shares  the 
commenters’  concern  regarding  the 
effect  that  a  lender’s  failure  to  receive  or 
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apply  a  refund  to  a  borrower’s  account 
may  have  on  the  borrower’s  repayment 
record.  The  Secretary,  however,  believes 
that  an  evaluation  of  whether  the  fact 
that  the  borrower’s  account  does  not 
reflect  a  required  refund  “caused”  the 
default  would  be  largely  speculative 
since  the  only  issue  would  be  the 
amount  of  the  default.  Moreover, 
documentation  of  payment  of  a  refund 
is  not  generally  included  in  the  claim 
file  submitted  by  the  lender  to  the 
guaranty  agency  and  is  not  generally 
considered  a  part  of  the  lender’s  due 
diligence  efforts.  Thus,  consideration  of 
this  issue  would  require  an  extensive, 
time-consuming  review  of  the  lender’s 
own  records.  In  the  Department’s 
experience,  it  is  more  typical  that  the 
institution  failed  to  pay  the  refund  to 
the  lender  on  a  timely  basis  or  failed  to 
pay  the  appropriate  refund.  The 
Secretary  does  not  believe  it  would  be 
appropriate  for  a  high  default  institution 
to  reduce  its  default  rate  because  of  its 
failure  to  fulfill  its  obligation  to  make 
timely  refunds. 

The  Secretary  notes  that  if  the 
institution  shows  that  a  loan  should 
have  been  canceled  because  the  student 
did  not  attend  and  the  institution 
returned  the  funds  to  the  lender,  the 
default  is  removed  from  the  default  rate 
calculation  as  an  issue  of  erroneous 
data,  not  as  a  loan  servicing  or 
collection  issue. 

Changes:  None. 

Comments:  A  number  of  commenters 
proposed  that  the  Secretary  simply 
remove  loans  made  or  held  by  certain 
lenders  or  guaranty  agencies  from  the 
calculation  of  the  cohort  default  rates. 
For  example,  some  commenters 
suggested  that  any  loan  made  by  a 
lender  who  was  later  subject  to  action 
by  the  Resolution  Trust  Corporation 
should  be  removed  from  the  calculation. 
Other  commenters  suggested  that  if  the 
institution  could  show  that  a  particular 
lender  or  guaranty  agency  had  a  high 
default  rate  or  did  not  service  loans 
effectively,  all  the  loans  made  by  that 
lender  or  insured  by  that  agency  would 
be  eliminated  from  the  calculation  of 
the  default  rate  for  that  institution. 

Discussion:  The  Secretary  does  not 
agree  that  all  the  loans  made  by  a 
certain  lender  or  guaranteed  by  a  certain 
agency  should  be  removed  frtjm  the 
calculation  of  the  cohort  default  rates. 
First,  the  Secretary  notes  that,  under  the 
law,  the  issue  is  whether  the 
institution’s  inaccurate  or  incomplete 
cohort  default  rate  is  caused  by  lenders’ 
improper  servicing  or  collection. 
Generalized  assertions  that  a  given 
lender  has  “high  levels’*  of  “servicing 
errors”  have  little  probative  value  when 
the  issue  is  whether  a  given  loan  should 


be  excluded  from  the  default  rate 
calculation  because  the  loan  defaulted 
“due  to”  improper  servicing  or 
collection.  A  mere  allegation  that  a 
lender  does  not  properly  service  loans 
in  general  does  not  show  that  the 
alleged  improper  servicing  or  collection 
affected  a  particular  institution’s  rate. 
Generalized  condemnations  of  the 
actions  of  a  guaranty  agency — which 
insures  loans  from  many  lenders  made 
to  borrowers  for  attendance  at  many 
different  institutions — are  even  less 
valuable.  More  importantly.  Congress 
was  aware  of  the  broad  general 
complaints  by  institutions  about  loan 
servicing  and  expressly  required  that 
the  Department  base  loan  servicing 
appeal  decisions  on  a  review  of  a 
representative  sample  of  individual  loan 
servicing  records  rather  than  broad 
allegations. 

The  Secretary  also  notes  that,  in  the 
limited  situations  in  the  past  in  which 
large  scale  loan  servicing  and  collection 
problems  have  occurred,  individual 
loans  which  were  identified  as  having 
been  affected  were  determined  to  be 
ineligible  for  reinsurance.  As  a  result, 
those  loans  were  not  included  in  the 
calculation  of  the  default  rates. 

Changes:  None. 

Comments:  Two  commenters 
suggested  that  the  regulation  specify  the 
information  that  the  Secretary  will 
provide  to  institutions  with  their  default 
rate  notification  letters. 

Discussion:  The  Secretary 
acknowledges  that  the  institution 
should  be  provided  basic  information 
necessary  to  evaluate  the  data  on  which 
the  default  rate  calculation  is  based  and 
will  continue  to  provide  that 
information.  However,  the  Secretary 
does  not  believe  it  is  necessary  or 
appropriate  to  specify,  in  regulations, 
the  specific  data  elements  t^t  will  be 
included  in  the  infrurmation  provided  to 
institutions  with  the  default  rate 
notification  letters.  Specification  of  the 
data  elements  in  the  regulations  would 
needlessly  restrict  the  Secretary’s 
flexibility  in  implementing  a  relatively 
new  procedure. 

Changes:  None. 

Comments:  An  organization  of 
guaranty  agencies  noted  that  the 
institution  has  10  working  days  from  the 
date  it  receives  the  default  rate  notice 
from  the  Secretary  to  begin  the  appeal 
process  by  submitting  its  request  for 
records  to  the  guaranty  agency. 

However,  the  agency  may  not  know  the 
date  on  which  die  institution  received 
the  notice  and  will  not  know  whether 
the  institution’s  appeal  is  timely.  The 
commenter  suggested  that  the  guaranty 
agency  be  permitted  to  use  the  date  of 


the  notice  plus  3  days  in  the  absence  of 
other  official  documentation  of  receipt. 

Discussion:  The  Secretary  does  not 
believe  that  it  is  necessary  to  establish 
regulatory  guidelines  for  determining 
when  the  institution  receives  the  default 
rate  notice.  The  Secretary  generally 
sends  default  rate  notices  to  institutions 
by  ovemi^  mail  and  can  generally 
determine  when  the  institution  actually 
received  the  notice.  The  Secretary  does 
not  anticipate  that  there  will  be  many 
cases  in  which  a  guaranty  agency  has 
questions  about  the  timeliness  of  an 
institution’s  appeal.  However,  in  those 
cases,  the  guaranty  agency  should 
contact  the  Department  to  determine  the 
date  the  institution  was  notified  of  its 
rate  and  calculate  the  appeal  deadline 
based  on  the  information  provided  by 
the  Department. 

Changes:  None. 

Comments:  A  number  of  commenters 
complained  that  a  guaranty  agency  did 
not  have  enough  time  to  provide  records 
to  the  institution.  Some  commenters 
suggested  that  the  guaranty  agency 
should  have  up  to  60  days  to  provide 
records.  Other  commenters  suggested 
that  the  time  in  which  the  agency  would 
have  to  provide  records  should  not  run 
from  the  date  the  agency  receives  the 
institution’s  request,  but  should  begin 
with  the  date  the  institution  pays  any 
applicable  fee  for  the  records.  Other 
commenters  objected  to  the  regulations 
allowing  the  guaranty  agencies  to  charge 
reasonable  fees  for  providing  records 
and  requested  that  the  Secretary  strictly 
enforce  the  time  deadlines  on  the 
guaranty  agencies. 

Discussion:  The  Secretary 
understands  that  the  15-day  deadline  for 
providing  records  to  institutions  places 
a  burden  on  guaranty  agencies  because 
most  institutions  submit  their  requests 
for  documents  at  about  the  same  time. 
However,  section  435(a)(2)(A)  of  the 
HEA  establishes  a  limited  time  in  which 
an  institution  can  submit  an  appeal  of 
its  loss  of  FFEL  Program  eligibility 
based  on  its  default  rate.  Accordingly, 
the  Secretary  believes  that  it  is 
necessary  for  the  guaranty  agency  to 
provide  the  records  within  15  working 
days  in  cases  in  which  the  institution 
may  lose  FFEL  Program  eligibility. 
There  is  no  statutory  deadline  for  an 
institution  with  a  default  rate  over  20 
percent  but  which  is  not  subject  to  the 
loss  of  eligibility  to  file  its  appeal. 
Accordingly,  the  Secretary  believes  that 
guaranty  agencies  should  have  a  limited 
amount  of  additional  time  to  provide 
records  to  this  latter  group  of 
institutions.  'The  Secretary  believes  that 
this  revision  will  allow  guaranty 
agencies  to  better  manage  their 
obligations  under  the  regulations,  while 
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a  longer  time  period  would  unduly 
delay  the  appeal  process. 

In  addition,  the  Secretary  notes  that 
some  guaranty  agencies  have  taken  the 
position  that  institutions  must  pay  the 
fee  for  the  records  before  the  agency 
provides  the  records.  The  Secretary  sees 
no  reason  to  require  guaranty  agencies 
to  supply  records  hee  of  charge  and 
previously  authorized  guaranty  agencies 
to  charge  a  reasonable  fee  not  to  exceed 
$10  per  file.  The  Secretary  has  now 
amended  the  regulations  to  specifically 
authorize  guaranty  agencies  to  require 
payment  of  the  fee  before  providing  the 
documents.  The  guaranty  agency  must 
notify  the  institution  of  the  amoxmt  of 
the  fee  within  15  working  days  of  the 
receipt  of  the  institution’s  request  for 
records.  If  the  institution  pays  the  fee  on 
time,  the  guaranty  agency  must  provide 
the  records  to  the  institution  within  15 
working  days  and  the  institution  has  30 
calendar  days  fi'om  the  date  it  receives 
the  records  to  file  its  appeal.  The 
regulations  have  also  been  amended  to 
provide  that  if  the  guaranty  agency  does 
not  receive  payment  of  the  fee  from  the 
institution  widiin  15  working  days  of 
the  date  the  institution  received  the 
notice  of  the  amount  of  fee  from  the 
agency,  the  institution  will  be  deemed 
to  have  waived  its  right  to  appeal.  The 
Secretary  reminds  guaranty  agencies 
that  they  should  notify  the  institution  of 
the  amount  of  the  fee  through  a  method 
(such  as  a  return  receipt)  that  identifies 
the  date  the  institution  received  the  fee 
notice.  The  institution  may  also  wish  to 
use  a  similar  delivery  method  that 
ensures  that  the  guaranty  agency 
receives  the  institution’s  payment  on 
time. 

Changes:  The  regulations  have  been 
amended  to  allow  the  guaranty  agencies 
up  to  30  calendar  days  to  provide  loan 
servicing  and  collection  records  to  an 
institution  which  is  not  subject  to  loss 
of  FFEL  eUgibility  based  on  default 
rates.  'The  regulations  have  also  been 
changed  to  require  a  guaranty  agency 
which  charges  a  fee  to  notify  the 
institution  of  the  amount  due  within  15 
working  days  of  the  date  the  agency 
receives  the  institution’s  request  and 
allow  the  guaranty  agency  to  withhold 
records  until  the  appropriate  fee  has 
been  paid.  The  regulations  also  provide 
that  if  the  guaranty  agency  does  not 
receive  payment  from  the  institution 
within  15  working  days  of  the  date  the 
institution  received  the  guaranty 
agency’s  fee  notice,  the  institution  will 
be  considered  to  have  waived  its  appeal. 
The  guaranty  agency  must  notify  the 
institution  and  the  Secretary  in  writing 
of  the  appeirent  waiver.  The  Secretary 
will  determine  that  an  institution  which 
does  not  pay  a  required  fee  has  not  met 


its  burden  of  proof  in  regard  to  the  loans 
insured  by  that  guaranty  agency  unless 
the  institution  can  first  show  that  the 
agency’s  conclusion  that  the  institution 
waived  its  appeal  was  incorrect.  An 
institution  could  meet  this  requirement 
by  presenting  evidence,  such  as  a  return 
receipt,  proving  that  the  institution 
delivered  timely  payment  to  the 
guaranty  agency. 

Comments:  A  number  of  commenters 
suggested  changes  in  the  method  used 
to  pick  the  sample  of  loans  for  which 
the  institution  will  receive  loan 
servicing  and  collection  records.  Some 
commenters  suggested  methods  other 
than  the  method  established  in  the 
regulations  or  recommended  that  the 
institution  or  an  independent  auditor  be 
required  to  pick  the  sample. 

Discussion:  The  Secretary  has  not 
seen  any  problems  with  the  standard  for 
picking  the  sample  included  in  the 
interim  final  regulations  and  is  satisfied 
that  the  standard  is  appropriate.  The 
Secretary  issued  a  letter  to  all  guaranty 
agencies  in  June  1994  providing 
suggestions  as  to  how  the  sample  could 
be  selected.  An  agency  which  follows 
that  guidance  will  have  complied  with 
the  regulatory  requirements.  However, 
the  Secretary  imderstands  that  there  are 
other  methods  an  agency  may  use  to 
pick  the  sample  that  also  satisfy  the 
regulatory  requirements,  and  the 
Secretary  does  not  wish  to  bar  the  use 
of  these  other  methods.  Accordingly,  the 
Secretary  does  not  believe  it  is 
necessary  to  change  the  regulations  at 
this  time.  As  the  Department  develops 
more  experience  with  the  appeal 
process,  however,  the  Secretary  may 
consider  issuing  further  guidance  in  this 
area. 

Changes:  None. 

Comments:  One  commenter  objected 
to  the  requirement  that  the  guaranty 
agency  provide  a  list  of  certain  dates  as 
well  as  provide  the  servicing  and 
collection  records.  The  conunenter 
pointed  out  that  this  requirement  forced 
the  agency  to  review  all  of  the  records 
rather  than  just  providing  copies  to  the 
institution. 

Discussion:  In  light  of  the  revised 
standard  for  reviewing  appeals  based  on 
allegations  of  improper  loan  servicing 
and  collection,  the  Secretary  has 
determined  that  it  is  no  longer  necessary 
to  require  the  guaranty  agency  to 
provide  a  list  of  certain  dates  for  the 
loans  in  the  sample. 

Changes:  The  requirement  in 
§  668.1 7(f)(3)(E)(2)  that  the  agency 
provide  a  list  of  certain  dates  for  the 
loans  in  the  sample  has  been  deleted. 

Comments:  One  commenter  stated 
that  institutions  should  not  have  to 
provide  the  Department  with  a  list  of 


the  number  of  loans  insured  by  each 
guaranty  agency  that  were  included  in 
the  calculation  of  the  default  rate  since 
that  information  will  be  available  from 
the  National  Student  Loan  Data  System 
(NSLDS). 

Discussion:  The  Secretary  needs  the 
list  of  loans  to  fully  evaluate  an  appeal. 
However,  NSLDS  is  not  fully 
operational  at  this  time  and  the 
necessary  information  is  not  yet 
available  from  that  system.  Once  NSLDS 
is  fully  operational,  the  Secretary  may 
reconsider  whether  it  is  necessary  for 
institutions  to  submit  this  information. 

In  the  meantime,  however,  the 
information  is  easily  available  to 
institutions  and  the  Secretary  believes 
that  placing  this  minor  burden  on  the 
many  institutions  which  appeal  will 
contribute  to  timely  resolution  of 
appeals. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  after  the  institution 
files  its  appeal  with  the  Department,  the 
guaranty  agency  should  have  an 
opportunity  to  respond  to  any 
allegations  of  improper  loan  servicing 
and  collection  before  the  Secretary 
makes  a  decision. 

Discussion:  The  Secretary  does  not 
believe  that  it  is  useful  to  provide  the 
guaranty  agency  an  opportimity  to 
respond  to  allegations  of  improper  loan 
servicing  and  collection  as  part  of  the 
cohort  default  rate  appeal  process.  The 
guaranty  agency  is  not  a  party  to  the 
proceeding  but  merely  provides 
evidence  necessary  for  the  Secretary  to 
make  the  decision.  Participation  by 
guaranty  agencies  in  the  cohort  default 
rate  appeal  process  would  add  needless 
complexity  and  delay.  If  the  Department 
determines,  based  on  evidence  resulting 
from  cohort  default  rate  appeals,  that  a 
guaranty  agency  improperly  received 
reinsurance,  the  agency  will  have  an 
opportunity  to  respond  to  this 
determination  prior  to  the  imposition  of 
any  liabilities. 

Changes:  None. 

Comments:  One  commenter  objected 
to  the  requirement  that  an  institution 
must  submit  “substantial  evidence’’  to 
rebut  the  guaranty  agency’s  records. 
Another  commenter  asked  the  Secretary 
to  define  “substantial  evidence’’. 

Discussion:  The  guaranty  agency’s 
records  are  the  official  records  of  the 
FFEL  Program  and  are  generally 
presumed  to  be  accurate.  To  overcome 
this  presumption,  the  Secretary  believes 
it  is  appropriate  to  require  the 
institution  to  present  more  than  a  mere 
minimum  of  evidence.  “Substantial 
evidence”  is  a  well  defined  term  in 
administrative  law.  In  general, 
“substantial  evidence”  is  “more  than  a 
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mere  scintilla.  It  means  such  relevant 
evidence  as  a  reasonable  mind  might 
accept  as  adequate  to  support  a 
conclusion.”  Ckinsoiidat^  Edison  Co.  v. 
NLRB,  305  U.S.  197,  229  (1938).  The 
Secretary  does  not  believe  it  is 
necessary  to  include  this  definition  in 
the  regulations. 

The  alternative  to  this  rule  would 
require  the  Secretary  to  conduct  a 
painstaking  document-by-document 
review  to  validate  guaranty  agency 
records.  The  Secretary  does  not  believe 
that  such  an  effort  would  be  productive 
or  consistent  with  the  objective  of 
deciding  appeals  expeditiously. 

Changes:  None. 

Comments:  One  commenter  asked  the 
Secretary  to  clarify  that  an  institution 
cannot  challenge  its  default  rate  in  any 
other  proceeding  before  the  Department 
or  a  guaranty  agency  if  it  does  not  file 
a  timely  appeal.  Another  commenter 
objected  to  the  provision  limiting  an 
institution  to  one  appeal  of  a  default 
rate.  The  commenter  noted  that  the 
default  rates  are  generally  released 
during  the  busiest  time  of  the  year  for 
institutions,  and  that  institutions  which 
are  not  faced  with  the  loss  of  eligibility 
should  have  additional  time  to  submit  a 
notice  of  appeal  to  the  guaranty  agency. 

Discussion:  The  regulations  clearly 
specify  that  an  institution  which  does 
not  timely  appeal  its  cohort  default  rate 
cannot  challenge  that  rate  in  any  other 
proceeding  before  the  Department.  The 
Secretary  does  not  believe  it  is 
appropriate  to  include  a  restriction  on 
challenges  in  proceedings  governed  by 
guaranty  agency  rules.  However,  the 
Secretary  encourages  guaranty  agencies 
to  include  such  a  restriction  in  their 
own  rules.  The  Secretary  further  notes 
that  the  Department,  not  guaranty 
agencies,  determine  cohort  default  rates. 
Accordingly,  a  guaranty  agency’s 
claimed  determination  of  an 
institution’s  default  rate  does  not 
constitute  a  decision  by  the  Secretary. 

The  Secretary  also  believes  that  it  is 
appropriate  and  necessary  to  limit 
institutions  to  one  timely  appeal 
opportunity  for  each  default  rate 
calculation:  Multiple  appeals  by  an 
institution  place  a  signiHcant  additional 
burden  on  die  Department  and  the 
guaranty  agencies.  The  Secretary  also 
does  not  deem  it  appropriate  to  allow 
institutions  to  delay  certain  appeals. 
Cohort  default  rates  are  released 
annually  and  expeditious  consideration 
and  resolution  of  appeals  will  maximize 
the  period  during  which  the  institution  . 
has  a  definitive  default  rate.  To  provide 
institutions  with  multiple  appeals 
would  result  in  a  substantial  waste  of 
resomces  and  might  encourage 
institutions  to  engage  in  strategies  to 


delay  final  decisions  regarding  their 
rates. 

Changes:  None. 

Comments:  A  number  of  commenters 
suggested  changes  to  §  668.17(h)  which 
provides  for  pre-publication  review  of 
default  rate  data  by  institutions.  One 
organization  of  guaranty  agency 
representatives  requested  that  the 
agency  be  given  additional  time  to 
respond  to  requests  for  correction  of 
information.  ’This  organization  also  , 
suggested  that  the  opportunity  to  correct 
data  should  only  be  provided  to 
institutions  with  a  most  recent  cohort 
default  rate  above  20%. 

Discussion:  The  Secretary  believes 
that  the  regulations  provide  sufficient 
time  for  a  guaranty  agency  to  respond  to 
allegations  of  erroneous  data  by 
institutions.  The  pre-publication  review 
process  must  be  completed  in  sufficient 
time  for  the  Secretary  to  incorporate 
corrections  into  the  default  rate 
calculaticms  and  issue  rates  at 
approximately  the  same  time  each  year. 
The  Secretary  will,  of  course,  monitor 
the  progress  of  this  system. 

At  this  time  the  Secretary  has  decided 
that  it  is  not  appropriate  to  restrict  the 
right  to  pre-publication  review  to 
certain  institutions.  The  Secretary  will 
monitor  the  impact  and  benefit  to 
institutions  of  pre-publication  review  to 
determine  if  changes  are  appropriate  in 
the  future. 

Changes:  None. 

Comments:  A  few  institutional 
commenters  objected  to  the  provision  • 
preventing  an  institution  from  alleging 
errors  in  the  data  unless  the  allegations 
had  been  asserted  in  the  pre-publication 
review  process.  The  institutions  argued 
that  new  challenges  should  be  permitted 
because  new  information  might  be 
developed.  Another  institution  asked 
the  Secretary  to  delete  the  statement 
that  the  time  for  filing  a  request  for 
correction  with  the  guaranty  agency 
begins  at  the  time  the  institution 
receives  or  should  have  received  the 
information  from  the  Secretary. 

Discussion:  The  Secretary  strongly 
believes  that  it  is  vital  to  have  a  cohort 
default  rate  appeal  process  that  results 
in  timely,  final  appeal  decisions  by  the 
Department.  This  goal  has  been 
frustrated  in  the  past  by  institutions 
which  constantly  raise  new  objections 
to  their  default  rate  data  after  receiving 
unfavorable  decisions  on  earlier 
complaints.  In  the  vast  majority  of  cases, 
these  complaints  do  not  justify 
significant  further  changes  in  the 
institution’s  default  rate  and  appear 
designed  simply  to  delay  the  final 
resolution  of  the  institution’s  cohort 
default  rate.  Thus,  the  Secretary  believes 
it  is  reasonable  and  appropriate  to  limit 


the  institution  to  one  opportunity  to 
raise  allegations  of  inaccurate  da^. 

The  Secretary  also  believes  that  it  is 
appropriate  to  start  the  process  for 
challenging  data  with  the  date  the 
institution  recreived  or  should  have 
received  default  rate  information  from 
the  Secretary.  In  the  past,  some 
institutions  have  tried  to  delay  their 
appeal  deadlines  by  refusing  to  accept 
delivery  of  the  default  rate  notification 
letter  or  have  claimed  after  the  fact  that 
they  did  not  receive  it  although  the 
Secretary  has  a  signed  return  receipt 
showing  receipt.  'These  regulations  seek, 
to  eliminate  the  use  of  this  tactic. 

Changes:  None. 

Comments:  An  organization  of 
guaranty  agencies  suggested  that 
§  668.17(h)(2)  be  modified  to  change  the 
requirement  that  an  institution  provide 
the  guaranty  agency  with  "any 
evidence”  it  believes  supports  its 
contention  that  the  default  rate  data  are 
incorrect.  The  organization 
recommended  the  deletion  of  the  word 
“any”  to  clarify  that  the  institution  must 
submit  evidence  to  support  its  claim, 
rather  than  simply  making  the 
allegation.  The  organization  also  asked 
the  Secretary  to  address  the  treatment  of 
situations  where  an  institution  submits 
questionable  documentation  to  the 
guaranty  agen^. 

Discussion:  The  Secretary  agrees  with 
the  commenter’s  suggestion  that  the 
regulation  be  modified  to  require  an 
institution  to  submit  evidence  to 
support  a  claim  that  the  default  rate  data 
are  inaccurate. 

The  Secretary  also  agrees  that  the 
issue  of  questionable  documentation 
needs  to  be  addressed.  The  guaranty 
agencies  and  the  Secretary  share  the 
responsibility  to  identify  questionable 
information.  To  ensure  that  issues  of 
questionable  documentation  are 
addressed,  the  Secretary  has  modified 
§  668.17(h)(5)  to  clarify  that  the  changes 
to  default  rate  data  will  only  be  made 
when  the  error  is  confirmed  by  the 
guaranty  agency  and  approved  by  the 
Department.  This  change  clarifies  the 
Secretary’s  authority  to  question  a 
change  accepted  by  the  guaranty  agency 
that  may  have  been  bas^  on 
questionable  documentation.  In  any 
cases  in  which  the  Secretary  or  guaranty 
agency  identifies  questionable 
documentation,  the  Secretary  or  the 
agency  will  notify  appropriate 
investigative  offices  and  request 
appropriate  action. 

Changes:  The  word  “any”  has  been 
deleted  from  §  668.17(h)(2).  In  addition. 
§  668.17(hK5)  has  been  changed  to 
provide  that  the  information  used  to 
calculate  default  rates  will  be  changed 
to  reflect  allegations  of  error  made  by 
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institutions  which  are  confirmed  by  the 
guaranty  agency  and  accepted  by  the 
Secretary. 

Comments:  One  commenter  requested 
that  the  Department  not  publish  the 
default  rates  for  lenders,  holders  and 
guaranty  agencies  until  those 
organizations  have  an  opportunity  for 
pre-publication  review  of  the  data. 

Discussion:  The  Secretary  does  not 
believe  that  lenders,  holders  and 
guaranty  agencies  need  pre-publication 
review  of  the  default  rate  data.  Congress 
provided  for  pre-publication  error 
correction  for  institutions  only,  but 
made  no  such  provision  for  lenders, 
holders  and  guaranty  agencies. 

Moreover,  most  of  the  information 
regarding  default  rates  comes  directly 
from  those  sources  and  should  be 
correct.  In  addition,  although  the  HEA 
requires  the  publication  of  these  rates 
for  pvuposes  of  public  information, 
there  is  no  loss  of  eligibility  related  to 
those  rates.  Congress  has  provided  the 
opportunity  for  institutions  to  review 
the  data  because  of  certain 
consequences  resulting  from  those 
calculations.  Lenders,  loan  holders  and 
guaranty  agencies  do  not  have  a  similar 
need  for  protection. 

Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  contents  of  the  final  regulations  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  to  be  necessary  for 
administering  the  FEEL  Program 
effectively  and  efficiently.  Burdens 
specifically  associated  with  information 
requirements,  if  any,  are  identified  and 
explained  elsewhere  in  this  preamble 
under  the  heading  Paperwork  Reduction 
Act  of  1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  final  regulations, 
the  Secretary  has  determined  that  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local  and 
tribal  govenunents  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Reduction  Act  of  1980 

Sections  668.17(f)  and  (h)  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 


Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C.  3504(h)).  , 

These  regulations  affect  institutions  of 
higher  education  and  guciranty  agencies 
that  participate  in  the  Federal  Family 
Education  Loan  Program.  The  Secretary 
needs  the  information  to  properly 
administer  certain  aspects  of  that 
program.  The  collection  and  reporting 
burden  for  the  300  institutions  which 
challenge  the  calculation  of  their  cohort 
default  rates  under  these  provisions  is 
expected  to  increase  by  15,600  hours. 
The  collection  and  reporting  burden  for 
the  46  guaranty  agencies  which  must 
respond  to  the  institutions’  requests 
under  these  regulations  is  expected  to 
increase  by  2,576  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention;  Daniel  J.  Chenok.  Comments 
on  the  burden  estimate  must  be  received 
on  or  before  December  29, 1994. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Federal  Family  Education 
Loan  Program.) 

Dated:  November  18, 1994. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091, 
1092, 1094, 1099c  and  1141,  unless 
otherwise  noted. 

1.  Section  668.17  is  amended  by 
adding  paragraphs  (f),  (g)  and  (h)  as 
follows; 

§  668.17  Default  Reduction  Measures 
***** 

(f)  Appeal  based  on  allegations  of 
improper  loan  servicing  or  collection — 

(1)  General.  An  institution  that  is 
subject  to  loss  of  participation  in  the 
FFEL  programs  imder  peuragraph  (a)(1) 
of  this  section  or  has  been  notified  by 
the  Secretary  that  its  cohort  default  rate 
equals  or  exceeds  20  percent  for  the 
most  recent  year  for  which  data  are 
available  may  include  in  its  appeal  of 


that  loss  or  rate  a  challenge  based  on 
allegations  of  improper  loan  servicing  or 
collection.  This  challenge  may  be  raised 
in  addition  to  other  challenges 
permitted  under  this  section. 

(2)  Standard  of  review.  An  appeal 
based  on  allegations  of  improper  loan 
servicing  or  collection  must  be 
submitted  to  the  Secretary  in 
accordance  with  the  requirements  of 
this  paragraph.  The  Secretary  excludes 
any  loans  from  the  cohort  default  rate 
calculation  which,  due  to  improper 
servicing  or  collection,  would,  as 
demonstrated  by  the  evidence  submitted 
in  support  of  the  institution’s  timely 
appeal  to  the  Secretary,  result  in  an 
inaccurate  or  incomplete  calculation  of 
the  cohort  default  rate. 

(3)  Procedures,  (i)  The  following 
procedures  apply  to  appeals  fi-om  cohort 
default  rates  issued  by  the  Secretary 
during  Federal  fiscal  year  1994  and 
subsequent  years.  Upon  receiving  notice 
from  the  Secretary  that  the  institution’s 
cohort  default  rate  exceeds  the 
thresholds  specified  in  paragraph  (c)(2) 
of  this  section  or  that  its  most  recent 
cohort  default  rate  equals  or  exceeds  20 
percent,  the  institution  may  appeal  the 
calculation  of  the  cohort  default  rate 
based  on  allegations  of  improper  loan 
servicing  or  collection.  The  Secretary’s 
notice  includes  a  list  of  all  borrowers 
included  in  the  calculation  of  the 
institution’s  cohort  default  rate. 

(ii)  To  initiate  an  appeal  under  this 
paragraph,  the  institution  must  notify, 
in  writing,  the  Secretary  and  each 
guaranty  agency  that  guaranteed  loans 
included  in  the  institution’s  cohort 
default  rate  that  it  is  appealing  the 
calculation  of  the  cohort  default  rate. 
The  notification  must  be  received  by  the 
guaranty  agency  and  the  Secretary 
within  10  working  days  of  the  date  the 
institution  received  the  Secretary’s 
notification.  The  institution’s 
notification  to  the  guaranty  agency  must 
include  a  copy  of  the  list  of  students 
provided  by  the  Secretary  to  the 
institution. 

(iii)  Within  15  working  days  of 
receiving  the  notification  from  an 
institution  subject  to  loss  of 
participation  in  the  FFEL  programs 
under  paragraph  (a)(1),  or  within  30 
calendar  days  of  receiving  such 
notification  from  any  other  institution 
that  may  file  a  challenge  to  its  default 
rate  under  this  paragraph,  the  guaranty- 
agency  must  provide  the  institution 
with  a  representative  sample  of  the  loan 
servicing  and  collection  records  relating 
to  borrowers  whose  loans  were 
guaranteed  by  the  guaranty  agency  and 
that  were  included  as  defaulted  loans  in 
the  calculation  of  the  institution’s 
cohort  default  rate.  For  purposes  of  this 
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section,  the  term  “loan  servicing  and 
collection  records”  refers  only  to  the 
records  submitted  by  the  lender  to  the 
guaranty  agency  to  support  the  lender’s 
submission  of  a  default  claim  and 
included  in  the  claim  file.  In  selecting 
the  representative  sample  of  records,  the 
guaranty  agency  must  use  the  following 
procedures: 

(A)  The  guaranty  agency  shall  list  in 
social  security  number  order  all  loans 
made  to  borrowers  for  attendance  at  the 
institution  emd  guaranteed  by  the 
guaranty  agency  and  included  as 
defaulted  loans  in  the  calculation  of  the 
cohort  default  rate  which  is  being 
challenged  by  the  institution. 

(B)  From  the  population  of  loans 
identified  by  the  guaranty  agency,  the 
guaranty  agency  shall  identify  a  sample 
of  the  loans.  The  sample  must  be  of  a 
size  such  that  the  universe  estimate 
derived  firom  the  sample  is  acceptable  at 
a  95  percent  confidence  level  with  a 
plus  or  minus  5  percent  confidence 
interval.  The  sampling  procedure  must 
result  in  a  determination  of  the  number 
of  loans  that  should  be  excluded  from 
the  calculation  of  the  cohort  default  rate 
under  this  paragraph. 

(C)  Once  the  sample  of  loans  has  been 
established,  the  guaranty  agency  shall 
provide  a  copy  of  all  servicing  and 
collection  records  relating  to  each  loan 
in  the  sample  to  the  institution  in  hard 
copy  format  vmless  the  guaranty  agency 
and  institution  agree  that  all  or  some  of 
the  records  can  be  provided  in  another 
format. 

(D)  The  guaranty  agency  may  charge 
the  institution  a  reasonable  fee  for 
copying  and  providing  the  documents, 
not  to  exceed  $10  per  borrower  file. 

(E)  After  compiling  the  servicing  and 
collection  records  for  the  loans  in  the 
sample,  the  guaranty  agency  shall  send 
the  records,  a  list  of  the  loans  included 
in  the  sample,  and  a  description  of  how 
the  sample  was  chosen  to  the 
institution.  The  guaranty  agency  shall 
also  send  a  copy  of  the  list  of  the  loans 
included  in  the  sample,  listed  in  order 
by  social  security  number,  and  the 
description  of  how  the  sample  was 
chosen  to  the  Secretary  at  the  same  time 
the  material  is  sent  to  the  institution. 

(F)  If  the  guaranty  agency  chaises  the 
institution  a  fee  for  copying  and 
providing  the  documents  imder 
paragraph  (f)(iii)(D)  of  this  section,  the 
guaranty  agency  is  not  required  to 
provide  the  documents  to  the  institution 
until  payment  is  received  by  the  agency. 
It  payment  of  a  fee  is  required,  the 
guaranty  agency  shall  notify  the 
institution,  in  writing,  within  15 
working  days  of  receipt  of  the 
institution’s  request,  of  the  amount  of 
the  fee.  If  the  guaranty  agency  does  not 


receive  payment  of  the  fee  from  the 
institution  within  15  working  days  of 
the  date  the  institution  received  notice 
of  the  fee,  the  institution  shall  be 
considered  to  have  waived  its  right  to 
challenge  the  calculation  of  its  cohort 
default  rate  based  on  allegations  of 
improper  loan  servicing  or  collection  in 
regard  to  loans  guaranteed  by  that 
guaranty  agency.  The  guaranty  agency 
shall  notify  the  institution  and  the 
Secretary,  in  writing,  that  the  institution 
has  failed  to  pay  the  fee  and  has 
apparently  waived  its  right  to  challenge 
the  calculation  of  the  cohort  default 
rate.  The  Secretary  will  determine  that 
an  institution  which  does  not  pay  the 
required  fee  to  the  guaranty  agency  has 
not  met  its  burden  of  proof  in  regard  to 
the  loans  insured  by  that  guaranty 
agency  unless  the  institution  proves  that 
the  agency’s  conclusion  that  the 
institution  waived  its  appeal  was 
incorrect. 

(iv)  After  receiving  the  relevant  loan 
servicing  and  collection  records  ft’om  all 
of  the  guaranty  agencies  that  insured 
loans  which  are  included  in  the  cohort 
default  rate  calculation,  the  institution 
has  30  calendar  days  to  file  its  appeal 
with  the  Secretary.  An  appeal  is 
considered  filed  when  it  is  received  by 
the  Secretary.  If  the  institution  is  also 
filing  an  appeal  under  paragraph 

(d) (l)(i)  of  this  section,  the  institution 
may  delay  submitting  its  appeal  under 
this  paragraph  until  the  appeal  under 
paragraph  (d)(l)(i)  is  submitted  to  the 
Secretary.  As  part  of  the  appeal,  the 
institution  must  submit  the  following 
information  to  the  Secretary: 

(A)  A  list  of  the  loans  which  the 
institution  alleges  would,  due  to 
improper  loan  servicing  or  collection, 
result  in  an  inaccurate  or  incomplete 
calculation  of  the  cohort  default  rate. 

(B)  Copies  of  all  of  the  loan  servicing 
or  collection  records  and  any  other 
evidence  relating  to  a  loan  that  the 
institution  believes  has  been  subject  to 
improper  servicing  or  collection.  The 
records  must  be  in  hard  copy  or 
microfiche  format. 

(C)  A  copy  of  the  lists  provided  by  the 
guaranty  agencies  under  paragraph 

(e) (2)  of  this  section. 

(D)  An  explanation  of  how  the  alleged 
improper  servicing  or  collection 
resulted  in  an  inaccurate  or  incomplete 
calculation  of  the  cohort  default  rate. 

(E)  A  summary  of  the  institution’s 
appeal  listing  the  number  of  loans 
insured  by  each  guaranty  agency  that 
were  included  in  the  calculation  of  the 
institution’s  cohort  default  rate  and  the 
number  of  loaixs  that  would  be  excluded 
fi-om  the  calculation  of  that  rate  by 
application  of  the  results  of  the  review 
of  the  sample  of  loans  provided  to  the 


institution  to  the  population  of  loans  for 
each  guaranty  agency. 

(F)  A  certification  by  an  authorized 
official  of  the  institution  that  all 
information  provided  by  the  institution 
in  the  appeal  is  true  and  correct. 

(v)  The  Secretary  or  his  designee 
reviews  the  information  submitted  by 
the  institution  and  issues  a  decision. 

(A)  In  making  a  decision  under  this 
paragraph  the  Secretary  presumes  that 
the  information  provided  by  the 
guaranty  agency  is  correct  unless  the 
institution  provides  substantial 
evidence  showing  that  the  information 
maintained  by  the  guaranty  agency  is 
not  correct. 

(B)  If  the  Secretary  finds  that  the 
evidence  presented  by  the  institution 
shows  that  some  of  the  loans  included 
in  the  sample  of  loan  records  reviewed 
by  the  institution  should  be  excluded 
from  calculation  of  the  cohort  default 
rate  imder  paragraph  (f)(2)  of  this 
section,  the  Secretary  reduces  the 
institution’s  cohort  default  rate,  in 
accordance  with  a  statistically  valid 
methodology,  to  reflect  the  percentage 
of  defaulted  loans  in  the  sample  that 
should  be  excluded. 

(vi)  The  Secretary  notifies  the 
institution,  in  writing,  of  the  decision. 

(vii)  An  institution  may  not  seek 
judicial  review  of  the  Secretary’s 
determination  of  the  institution’s  cohort 
default  rates  until  the  Secretary  or  his 
designee  issues  the  decision  under 
paragraph  (f)(3)(v)  of  this  section. 

(viii)  For  purposes  of  this  paragraph, 
a  default  is  considered  to  have  been  due 
to  improper  servicing  or  collection  only 
if  the  borrower  did  not  make  a  payment 
on  the  loan  and  the  institution  proves 
that  the  lender  failed  to  perform  one  or 
more  of  the  following  activities: 

(A)  send  at  least  one  letter  (other  than 
the  final  demand  letter)  urging  the 
borrower  or  endorser  to  m^e  payments 
on  the  loan  if  the  lender  was  required 
to  send  such  letters: 

(B)  attempt  at  least  one  phone  call  to 
the  borrower  or  endorser,  if  such 
attempts  were  required: 

(C)  submit  a  request  for  preclaims 
assistance  to  the  guaranty  agency,  if 
such  a  request  was  required: 

(D)  send  a  final  demand  letter  to  the 
borrower,  if  required:  and 

(E)  if  required,  the  lender  did  not 
submit  a  certification  (or  other 
evidence)  that  skip  tracing  was 
performed. 

(g)  Effect  of  decision.  An  institution 
may  challenge  the  calculation  of  a 
cohort  default  rate  under  this  section  no 
more  than  once.  The  Secretary’s 
determination  of  an  institution’s  appeal 
of  the  calculation  of  a  cohort  default  rate 
is  binding  on  any  future  appeal  by  tbe 
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institution.  An  institution  that  fails  to 
challenge  the  calculation  of  a  cohort 
default  rate  under  this  section  within  10 
working  days  of  receiving  notice  of  the 
determination  of  the  ccduHl  default  rate 
is  prohibited  from  challenging  that  rate 
in  any  other  proceeding  before  the 
Department. 

(h)  Review  of  default  rate  data. 
Eff^ective  on  October  1, 1994,  an 
institution  has  an  opportunity  to  review 
and  correct  the  information  provided  to 
the  Secretary  by  the  guaranty  agencies 
for  the  purpose  of  calculating  a  cohort 
defauh  rate  on  the  loans  to  be  included 
in  the  calculation  of  the  institution’s 
cohort  default  rate  before  the  final  rate 
is  calculated. 

(1)  (i)  Once  the  Secretary  has  received 
the  information  used  in  calculating  the 
cohort  default  rates  from  the  guaranty 
agencies,  the  Secretary  calculates  dr^ 
cohort  default  rates  for  each  institution. 

(ii)  The  Secretary  sends  all 
institutions  with  draft  ct^ort  default 
rates  equal  to  or  in  excess  of  20  percent, 
a  cc^y  of  the  information  provided  by 
the  guaranty  agencies  in  regard  to  loans 
included  in  the  institution’s  cohort 
default  rate. 


(iii)  An  institution  with  a  draft  cohort 
default  rate  less  than  20  percent  will 
receive  a  notice  of  the  draft  default  rate 
and  may  request  a  copy  of  the 
information  provided  by  the  guaranty 
agencies  within  10  working  days  of 
receiving  the  notice  from  the  Secretary. 
Upon  receiving  the  request  from  the 
institution,  tlie  Secretary  will  send  the 
institution  a  copy  of  the  information 
requested.  The  time  frrnnes  provided  in 
this  paragraph  will  not  start  until  the 
institution  receives  the  infcamation 
from  the  Secretary. 

(2)  Within  30  calendar  days  of 
receiving  the  defoult  rate  infonnation 
from  the  Secretary,  the  institution  must 
notify  the  guaranty  agency  of  any 
information  included  in  the  default  rate 
data  that  it  believes  is  incorrect.  The 
institution  must  also  provide  the 
guaranty  agency  with  evidence  that  it 
believes  supports  its  contention  that  the 
default  rate  data  are  incorrect. 

(3)  Within  30  days  of  receiving  the 
institution’s  challenge  under  paragraph 
(h)(2)  of  this  section,  the  guaranty 
agency  shall  respond  to  the  institution’s 
challenge.  The  guaranty  agoicy’s 
response  must  include  a  respmse  to 
each  allegation  of  error  made  by  the 


institution  and  any  evidence  supporting 
the  agency’s  position. 

(4)  The  guaranty  agency  shall  provide 
a  copy  of  its  response  to  die  institution 
to  the  Secretary  and  identify  any  errors 
in  the  information  previously  submitted 
to  the  Secretary. 

(5)  The  information  used  to  calculate 
cohort  default  rates  will  be  changed  to 
reflect  allegations  of  error  made  by  an 
institution,  confirmed  by  the  guaranty 
agency  and  accepted  by  the  Secretary 
prior  to  releasing  final  cohort  default 
rates. 

(6)  The  draft  default  rate  issued  by  the 
Secretary  under  paragraph  (h)(1)  of  this 
section  may  not  be  considered  public 
information  and  may  not  be  otherwise 
voluntarily  released  by  the  Secretary  or 
the  guaranty  agency. 

(7)  An  institution  may  not  appeal  a 
cohort  default  rate  under  paragraph 
(d)(1)  of  this  section  on  the  basis  of  any 
alleged  errors  in  the  default  rate 
information  unless  errors  were 
identified  by  the  institution  in  a 
challenge  to  its  preliminary  defoult  rate 
under  paragraph  (h)  of  this  section. 

[FR  Doc.  94-29037  Filed  11-28-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  PART  668 
RIN  1840-AC10 

Student  Assistance  General  Provisions 

agency:  Department  of  Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations.  Verification  of  Student  Aid 
Application  Information,  to  conform 
them  to  the  new  Federal  Pell  Grant 
Program  regulations,  to  clarify  the 
calculation  of  the  net  tolerance  opfion, 
to  implement  technical  revisions 
resulting  from  the  Higher  Education 
Amendments  of  1992  and  the  Higher 
Education  Technical  Amendments  of 
1993,  and  to  reduce  the  administrative 
burden  associated  with  verification 
requirements  on  applicants  and 
institutions.  These  regulations  require 
institutions  to  have  a  system  for 
verifying  student  aid  application 
information  reported  by  applicants  for 
use  in  calculating  expected  family 
contributions  (EFCs)  for  the  Federal  Pell 
Grant,  campus-based  (Federal  Perkins 
Loan,  Federal  Work-Study  (FWS),  and 
Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG)),  Federal 
Stafford  Loan,  and  William  D.  Ford 
Federal  Direct  Loan. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1, 1995.  When  these 
regulations  become  effective,  they  will 
govern  verification  of  student  aid 
application  information  for  any  title  IV, 
H^  program  assistance  that  may  be 
awarded  to  any  student  for  award  years 
beginning  with  1995-96. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Kennedy,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Regional  Office  Building  3,  Room 
4346,  Washington,  D.C.  20202-5451. 
Telephone  (202)  708—4601.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Subpart  E 
of  the  Student  Assistance  General 
Provisions  regulations  (34  CFR  Part  668) 
governs  the  verification  of  the 
information  that  is  used  to  calculate  an 
applicant’s  expected  family  contribution 
(EFC)  as  part  of  the  determination  of  an 
applicant’s  need  for  student  financial 
assistance.  Based  on  the  need  analysis 
formula  established  in  statute,  the  EFC 
is  the  amount  that  an  applicant  and  the 
applicant’s  family  can  reasonably  be 


expected  to  contribute  toward  the 
applicant’s  cost  of  attendance  at  an 
institution  of  higher  education. 

The  changes  in  these  regulations 
result  from  a  review  of  current  policies 
and  procedures  and  from  recently 
enacted  legislation. 

The  Secretary  has  determined  that  an 
increase  in  the  verification  limitation 
percentage  above  30%  would  increase 
the  administrative  burden  for  all 
institutions  participating  in  the  title  IV 
programs.  The  30%  limitation 
percentage  provides  an  appropriate 
balance  between  budget  cost  savings 
and  institutional  burden.  The  Secretary, 
in  section  668.54,  provides  clarification 
of  when  an  institution  has  performed  its 
30%  limitation  for  each  award  year. 

The  Secretary,  in  an  effort  to  relieve 
burden,  has  revised  the  updating 
requirements  in  §  668.55(b)  to  remove 
the  requirement  that  an  applicant 
update  his  or  her  application 
information  at  the  time  the  applicant 
verifies  the  information  or  submits  his 
or  her  SAR. 

The  Secretary  proposed  to  amend 
§668.56(a)(5)(i)  in  a  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  April  28, 1994  (59  FR 
22066)  to  further  clarify  the 
Department’s  policy  for  verification  of 
Social  Security  benefits.  The 
Department  does  not  require  an 
institution  to  document  receipt  of  Social 
Security  benefits  simply  because  there 
is  an  amount  indicated  on  the 
application.  Dociunentation  is  only 
required  if  the  institution  has  reason  to 
believe  that  the  amount  reported  is 
incorrect,  or  that  the  student  or  family 
is  receiving  Social  Security  benefits  that 
are  not  being  reported. 

On  April  28, 1994,  and  June  22, 1994, 
the  Secretary  published  notices  of 
proposed  rulemaking  (NPRMs)  for  part 
668  in  the  Federal  Register  (59  FR 
22070  and  59  FR  32264).  The  NPRMs 
included  a  discussion  of  the  major 
issues  raised  by  the  proposed  changes. 
The  following  list  summarizes  those 
issues  and  identifies  the  pages  of  the 
preambles  to  the  NPRMs  on  which 
discussion  of  those  issues  may  be  found.. 

Section  668.54  would  be  amended  to 
place  a  limitation  on  the  percentage  of 
the  total  applicants  whose  applications 
would  be  required  to  be  verified 
annually  by  an  institution  during  the 
award  year  (page  22070). 

Section  668.57(c)  would  be  amended 
to  require  the  signature  of  the  applicant 
and  one  parent  of  the  dependent  student 
instead  of  requiring  signatures  of  both 
parents  (page  32264). 

Section  668.59  would  be  amended  to 
change  the  amount  of  the  dollar 
tolerance  option  for  the  Federal  Pell 


Grant,  Federal  Stafford  Loan,  William  D. 
Ford  Federal  Direct  Loan,  and  campus- 
based  programs.  These  regulations 
would  require  a  $400  tolerance  option 
to  be  used  for  all  title  IV,  HEA  programs 
in  place  of  the  current  $200  Pell  and 
$800  Stafford  Loan  and  campus-based 
tolerance  options.  The  Higher  Education 
Amendments  of  1992  provided  for  a 
single  formula  for  establishing  need  for 
all  title  IV  student  financial  assistance 
programs,  so  a  single  tolerance  level 
would  minimize  calculations  and 
burden  (page  22070). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRMs,  74  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  made  in 
the  regulations  in  response  to  those 
comments  follows. 

Substantive  issues  are  discussed 
under  the  regulations  to  which  they 
pertain.  Technical  and  other  minor 
changes — and  suggested  changes  that 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Section  668.54  Selection  of  Applications 
for  Verification 

Comments:  Several  commenters 
opposed  the  requiremen,t  to  verify  more 
than  30%  of  the  applications  received 
by  the  institution.  Several  other 
commenters  suggested  that  institutions 
should  be  required  to  verify  less  than 
30%  of  the  total  applications.  One 
commenter  suggested  100%  verification 
of  all  applicants  selected  for  verification 
and  does  not  foresee  any  added 
verification  problems  from  this 
approach. 

Discussion:  Section  484(f)  of  the 
Higher  Education  Act  of  1965,  as 
amended,  was  deleted  by  the  Higher 
Education  Technical  Amendments  of 
1993.  Although  the  Secretary  now  has 
the  authority  to  require  institutions  to 
verify  up  to  100%  of  the  applications 
selected  for  verification  on  the  basis  of 
selection  edits,  the  Secretary  has  not 
made  a  determination  that  responsible 
management  of  the  programs  requires 
100%  verification  of  selected 
applications.  However,  the  Secretary 
will  undertake  additional  studies  to 
include  an  analysis  of  data  to  determine 
costs  to  Federal  government,  as  well  as, 
costs  and  burden  to  institutions, 
students,  and  families,  and  will 
consider  changes  to  the  selection 
percentage  at  a  later  time.  At  the  present 
time,  the  Secretary  believes  that  any 
verification  limitation  percentage  less 
than  30%  of  total  applicants  received  by 
the  institution  would  compromise  the 
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Department’s  ability  to  detect  significant 
levels  of  error  in  title  IV  applications 
and  to  prevent  subsequent  overawards 
and  underawards.  However,  an 
institution  is  not  limited  to  the 
verification  of  30%  of  its  applicants  and 
may  choose  to  verify  a  higher 
percentage  of  applicants,  if  the 
institution  believes  a  higher  percentage 
is  necessary  to  accurately  administer  the 
student  financial  assistance  programs. 

Changes:  Section  668.54  has  been 
revised  to  provide  that  no  institution  is 
required  to  verify  the  applications  of 
more  than  30%  of  the  total  applications 
for  title  IV  assistance  received  by  the 
institution  in  any  award  year. 

Section  668.57(c)  Acceptable 
Documentation 

Comments:  Several  commenters 
concurred  with  the  Secretary’s  proposal 
to  require  the  signature  of  one  parent 
instead  of  both  parents  of  the  dependent 
applicant  for  verification  of  household 
size  and  number  of  family  members 
enrolled  in  a  postsecondary  educational 
institution.  Two  commenters  suggested 
that  the  Secretary  could  remove 
additional  burden  for  applicants, 
parents,  and  institutions,  if  the 
Secretary  deleted  the  provision 
requiring  the  parent  whose  income  is 
used  in  calculating  need  to  be  the  parent 
that  signs  these  verification  statements. 

Discussion:  The  Secretary  agrees  that 
additional  burden  is  imposed  by 
requiring  the  signature  of  a  specified 
parent  rather  than  would  be  the  case  if 
either  parent’s  signature  is  acceptable. 
Since  diis  burden  probably  outweighs 
any  benefit  derived  from  requiring  the 
signature  of  the  responsible  parent,  the 
Secretary  has  decided  to  remove  the 
proposed  provisions  requiring  the 
income  producing  parent  to  sign  these 
statements  and,  instead,  will  allow  a 
signature  from  either  parent 

Changes:  Section  660.57(c)  has  been 
revised  to  require  the  signature  of  the 
applicant  and  one  parent  of  dependent 
students,  without  regard  to  which 
parent’s  income  was  used  in  calculating 
need,  to  verify  household  size  and 
number  of  family  members  enrolled  in 
a  postsecondary  educational  institution. 

Section  668.59  Consequences  of  a 
Change  in  Application  Information 


A  few  commenters  proposed  that  the 
tolerance  be  placed  at  $600  rather  than 
$400  to  reduce  the  number  of  cases  in 
which  a  financial  aid  officer  would  need 
to  recalculate  an  award.  Two 
commenters  stated  that  a  $600  tolerance 
is  appropriate  for  consistency  in 
applying  tolerance  levels,  and  because 
multitude  of  variables  used  in 
calculating  student  need  justifies  a 
higher  tolerance  amount.  One 
commenter  stated  that  students  who  file 
for  financial  aid  early  use  estimated  IRS 
tax  forms  and  that  many  taxpayers  do 
not  file  tax  returns  in  January,  so  that 
the  $400  tolerance  will  result  in  an 
increased  number  of  recalculated 
financial  aid  forms.  Three  commenters 
supported  retaining  the  Current  a  $200 
tolerance  for  the  F^eral  Pell  Grant  and 
$800  tolerance  for  the  Federal  Stafford 
Loan  and  campus-based  programs. 

Discussion:  The  Secretary  agrees  with 
the  commenters  concerning  the 
desirability  of  minimizing 
recalculations  and  burden,  but  is  also 
concerned  about  the  accuracy  of  title  IV, 
HEA  awards.  The  Secretary  has 
determined  that  $400  is  the  appropriate 
tolerance  amount  for  errors  in  single 
dollar  items  in  the  title  IV,  HEA 
programs  rather  than  $600,  because  a 
$400  error  in  any  given  dollar  item  is 
the  largest  error  that  would  not  result  in 
a  change  in  the  applicant’s  aweurd.  The 
Secretary  recognizes  that  the  lower 
tolerance  amount  represents  a  relatively 
higher  level  of  burden,  and  has  decided 
to  partially  offset  the  higher  burden 
through  use  of  a  net  tolerance.  In  this 
calculation,  the  tolerance  amount  shall 
be  the  difference  between  the  corrected 
sum  of  AGI  plus  untaxed  income  minus 
U.S.  income  taxes  paid  and  the 
uncorrected  sum  of  AGI  plus  untaxed 
income  minus  U.S.  income  taxes  paid. 
For  example,  a  student’s  $2500  AGI  is 
corrected  to  read  $3000,  and  the 
student’s  $300  entry  for  U.S.  income 
taxes  paid  is  corrected  to  read  $400.  The 
student’s  untaxed  income  remains  the 
same  in  both  calculations  at  $300. 
Therefore,  the  student’s  corrected  sum 
of  AGI  plus  imtaxed  income  minus  U.S. 
income  taxes  paid  is  $2900,  and  the 
student’s  xmcorrected  sum  using  the 
same  calculation  is  $2500,  leaving  a  net 
difference  of  $400,  which  is  within  the 
allowable  tolerance. 

Therefore,  the  Secretary  has  decided 
to  adopt  the  proposed  $400  tolerance  for 
all  title  rv,  HEA  programs  in  §  668.59, 
as  published  in  the  NPRM.  The 
Secretary  considers  the  value  of  this 
simplification  of  the  regulations  to 
outweigh  any  potential  loss  of 
flexibility. 

Changes:  Section  668.59  has  been 
revised  to  provide  for  a  $400  net 


Comments:  A  number  of  commenters 
agreed  with  the  proposed  $400  tolerance 
for  all  title  IV,  MSA  programs.  Several 
commenters  felt  that  the  $400  tolerance 
will  improve  consistency  across  title  fV, 
HEA  programs  and  reduce  overawards. 
Two  commenters  stated  that  the  change 
will  make  it  easier  for  institutions  to 
administer  financial  aid. 


tolerance  option  for  all  applications  for 
title  IV,  HEA  programs  with  dollar 
errors. 

Executive  Order  12866 

These  regulations  have  been  reviewed 
in  accordance  vdth  Executive  Order 
12866.  Under  the  terms  of  the  order  the 
Secretary  has  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  t^  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — ^bo£b  quantitative  and 
qualitative — of  these  final  regulations, 
the  Secretary  has  determined  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Assessment  of  Educational  Impact 

In  the  notice  of  prop>osed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  ^ing  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  amd  Universities, 
Consumer  protection.  Education,  Grant 
programs— education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  84.007;  Federal 
Stafford  Loan  Program,  84.032;  Federal  PLUS 
Loan  Program,  84.032;  Federal  Work-Study 
Program,  84.033;  Federal  Pnkins  Loan 
Program,  84.038;  Federal  Pell  Grant  Program, 
84.063;  William  D.  Ford  Federal  Direct  Loan 
Program,  84.268) 

Dated;  November  21, 1994. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  amends  Part  668  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows; 
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PART  66&— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091, 

1092, 1094,  and  1141,  unless  otherwise 
noted. 

2.  Section  668.52  is  amended  by 
revising  the  definition  of  “Institutional 
student  information  report”  to  read  as 
follows: 

§  668.52  Definitions. 
****«' 

Institutional  student  information 
report  as  defined  in  34  CFR  690.2  for 
purposes  of  the  Federal  Pell  Grant, 
campus-based,  Federal  Stafford  Loan, 
and  William  D.  Ford  Federal  Direct 
Loan  programs. 

«  *  *  *  * 

3.  Section  668.53  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  to 
read  as  follows: 

§  668.53  Policies  and  procedures. 

(a)  *  *  * 

(3)  The  method  by  which  the 
institution  notifies  an  applicant  of  the 
results  of  verification  if,  as  a  result  of 
verification,  the  applicant’s  EFC 
changes  and  results  in  a  change  in  the 
applicant’s  award  or  loan; 
***** 

(5)  The  procedures  for  making 
referrals  under  §  668.16. 

***** 

4.  Section  668.54  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(2)(v), 
by  redesignating  paragraphs  (b)(2)(vi) 
and  (b)(2)(vii)  as  paragraphs  (b)(2)(vii) 
and  (b)(2)(viii),  by  adding  a  new 
paragraph  (b)(2)(vi),  and  by  revising 
redesignated  paragraph  (b)(2)(viii)  to 
read  as  follows: 

§  668.54  Selection  of  applications  for 
verification. 

(a)  *  *  * 

(2)(i)  An  institution  shall  require  each 
applicant  whose  application  is  selected 
for  verification  on  the  basis  of  edits 
specified  by  the  Secretary,  to  verify  all 
of  the  applicable  items  specified  in 
§  668.56,  except  that  no  institution  is 
required  to  verify  the  applications  of 
more  than  30  percent  of  its  total  number 
of  applicants  for  assistance  under  the 
Federal  Pell  Grant,  Federal  Direct 
Student  Loan,  campus-based,  and 
Federal  Stafford  Loan  programs  in  an 
award  year. 

(ii)  An  institution  may  only  include 
those  applicants  selected  for  verification 
by  the  S^retary  in  its  calculation  of  30 
percent  of  total  applicants. 

(b)  *  *  * 

(2)  *  *  * 


(v)  An  applicant  whose  parents’ 
address  is  unknown  and  cannot  be 
obtained  by  the  applicant. 

(vi)  An  applicant  who  is  a  dependent 
student,  both  of  whose  parents  are 
deceased  or  are  physically  or  mentally 
incapacitated. 

***** 

(viii)  An  applicant  who  transfers  to 
the  institution,  had  previously 
completed  the  verification  process  at  the 
institution  ft'om  which  he  or  she 
transferred,  and  applies  for  assistance 
on  the  same  application  used  at  the 
previous  institution,  if  the  current 
institution  obtains  a  letter  firom  the 
previous  institution  stating  that  it  has 
verified  the  applicant’s  information,  the 
transaction  number  of  the  verified 
application,  and,  if  relevant,  the 
provision  used  in  §  668.59  for  not 
recalculating  the  applicant’s  EFC. 
***** 

5.  Section  668.55  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  668.55  Updating  information. 
***** 

(b)  If  the  number  of  fcunily  members 
in  the  applicant’s  household  or  the 
number  of  those  household  members 
attending  postsecondary  educational 
institutions  changes  for  a  reason  other 
than  a  change  in  the  applicant’s  marital 
status,  an  applicant  who  is  selected  for 
verification  shall  update  the  information 
contained  in  his  or  her  application 
regarding  those  factors  so  that  the 
information  is  correct  as  of  the  day  the 
applicant  verifies  the  information. 
***** 

6.  Section  668.56  is  amended  by 
revising  paragraph  (a)(5)(i)  to  read  as 
follows: 

§  668.56  Items  to  be  verified. 

(a)  *  *  * 

(5)  *  *  * 

(i)  Social  Security  benefits  if  the 
institution  has  reason  to  believe  that 
those  benefits  were  received  and  were 
not  reported  or  were  incorrectly 
reported; 

***** 

7.  Section  668.57  is  amended  by 
revising  paragraphs  (a)(3)  introductory 
text,  (c)(1)  introductory  text,  and  (d)(2) 
to  read  as  follows: 

§  668.57  Acceptable  documentation. 

(a)  *  •  * 

(3)  An  institution  shall  accept,  in  lieu 
of  an  income  tax  return  or  an  IRS  listing 
of  tax  account  information  of  an 
individual  whose  income  was  used  in 
calculating  the  EFC  of  an  applicant,  the 
documentation  set  forth  in  paragraph 


(a)(4)  of  this  section  if  the  individual  for 
the  base  year —  • 

***** 

(c)  Number  of  family  household 
members  enrolled  in  postsecondary 
institutions.  (1)  Except  as  provided  in 
§  668.56(b),  (c),  (d),  and  (e),  an 
institution  shall  require  an  applicant 
selected  for  verification  to  verify  - 
annually  information  included  on  the 
application  regarding  the  number  of 
household  members  in  the  applicant’s 
family  enrolled  on  at  least  a  half-time 
basis  in  postsecondary  institutions.  The 
institution  shall  require  the  applicant  to 
verify  the  information  by  submitting  a 
statement  signed  by  the  applicant  and 
one  of  the  applicant’s  parents,  if  the 
applicant  is  a  dependent  student,  or  by 
the  applicant,  and  the  applicant’s 
spouse,  if  married,  if  the  applicant  is  an 
independent  student,  listing — 
***** 

(d) *  *  * 

(2)  Social  Security  benefits  if  the 
institution  has  reason  to  believe  that 
those  benefits  were  received  and  were 
not  reported,  or  that  the  applicant  has 
incorrectly  reported  Social  Security 
benefits  received  by  the  applicant,  the 
applicant’s  parents,  or  any  other 
children  of  the  applicant’s  parents  who 
are  members  of  the  applicant’s 
household,  in  the  case  of  a  dependent 
student,  or  by  the  applicant,  the 
applicant’s  spouse,  or  the  applicant’s 
children  in  the  case  of  an  independent 
student.  The  applicant  shall  verify 
Social  Security  benefits  by  submitting  a 
document  from  the  Social  Security 
Administration  showing  the  amount  of 
benefits  received  in  the  appropriate 
calendar  year  for  the  appropriate 
individuals  listed  above  or,  at  the 
institution’s  option,  a  statement  signed 
by  both  the  applicant  and  the 
applicant’s  parent,  in  the  case  of  a 
dependent  student,  or  by  the  applicant, 
in  the  case  of  an  independent  student, 
certifying  that  the  amount  listed  on  the 
applicant’s  aid  application  is  correct; 
and 

***** 

8.  Section  668.59  is  amended  by 
removing  paragraphs  (a)(2)  and 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2),  by  revising  paragraph 
(a)(1)  introductory  text,  by  revising 
redesignated  paragraph  (a)(2) 
introductory  text,  removing  the  word 
“and”  at  the  end  of  redesignated 
paragraph  (a)(2)(i)  and  at  the  end  of 
paragraph  (c)(2)(i),  by  revising 
redesignated  paragraph  (a)(2)(ii),  by 
revising  paragraphs  (b)(1)  and  (c)(2)(ii), 
and  by  revising  paragraph  (d)  to  read  as 
follows: 
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§  668.59  Consequences  of  a  change  in 
application  information. 

(a)  *  *  * 

(1)  Except  as  provided  in  paragraph 

(a)(2)  of  this  section,  if  the  information 
on  an  application  changes  as  a  result  of 
the  ’  erification  process,  the  institution 
shall  require  the  applicant  to  resuhmit 
his  or  her  application  information  to  the 
Secretary  for  corrections  if — 
***** 

(2)  An  institution  need  not  require  an 

applicant  to  resubmit  his  or  her 
application  information  to  the  Secretary, 
recalculate  an  applicant’s  EEC,  or  adjust 
an  applicant’s  Federal  Pell  Grant  award 
if,  as  a  result  of  the  verification  process, 
the  institution  finds —  , 

***** 

(ii)  No  dollar  amoimt  in  excess  of 
$400  as  calculated  by  the  net  difference 
between  the  corrected  sum  of  Adjusted 
Gross  Income  (AGI)  plus  untaxed 
income  minus  U.S.  taxes  paid  and  the 
uncorrected  sum  of  Adjusted  Gross 
Income  (AGI)  plus  untaxed  income 
minus  U.S.  taxes  paid. 

(b)  *  *  * 

(1)  If  an  institution  does  not 
recalculate  an  applicant’s  EFC  under  the 
provisions  of  paragraph  {a)(2}  of  this 
Section,  the  institution  shall  calculate^ 
and  disburse  the  applicant’s  Pell  Grant 
award  on  the  basis  of  the  applicant’s 
original  EFC. 

(c)  *  *  * 

(2) *  *  * 

(ii)  No  dollar  amount  in  excess  of 
$400  as  calculated  by  the  net  difference 
between  the  corrected  sum  of  Adjusted 


Gross  Income  (AGI)  plus  untaxed 
income  minus  U.S.  taxes  paid  and  the 
uncorrected  sum  of  Adjusted  Gross 
Income  (AGI)  plus  imtaxed  income 
minus  U.S.  taxes  paid. 
***** 

(d)(1)  If  the  institution  selects  an 
applicant  for  verification  for  an  award 
year  who  previously  received  a  loan 
under  the  William  D.  Ford  Federal 
Direct  Loan  Program  for  that  award  year, 
and  as  a  result  of  verification  the  loan 
amount  is  reduced,  the  institution  shall 
comply  with  the  procedures  for  * 
notifying  the  borrower  and  lender 
specified  in  §  668.61(a). 

(2)  If  the  institution  selects  an 
applicant  for  verification  for  an  award 
year  who  previously  received  a  loan 
under  the  Federal  Stafford  Loan 
Program  for  that  award  year,  and  as  a 
result  of  verification  the  loan  amount  is 
reduced,  the  institution  shall  comply 
with  the  procedures  for  notifying  the 
borrower  and  lender  specified  in 
§  668.61(b)  and  §  682.604(h). 
***** 

9.  Section  668.60  is  amended  by 
revising  paragraph  (c)(2)  introductory 
text  to  read  as  follows: 

§668.60  Deadlines  for  submitting 
documentation  and  the  consequences  of 
failing  to  provide  documentation. 
***** 

(c)  *  *  * 

(2)  If  the  applicant  does  not  provide 
to  the  institution  the  requested 
documentation  and,  if  necessary,  a 
verified  SAR  or  the  institution  does  not  • 
receive  a  verified  ISIR,  within  the 


additional  time  period  referenced  in 
paragraph  (c)(1)  of  this  section,  the 
applicant — 

***** 

§§668.51,  668.55,  668.58, 668.59,  668.60,' 
668.61  [Amended] 

10.  In  34  CFR  Part  668  add  the  words 
“or  William  D.  Ford  Federal  Direct 
Loeui”  after  the  words  “Federal  Stafford 
Loan,’’  in  the  following  places  each  time 
they  appear: 

a.  Section  668.55(c)(2); 

.  b.  Section  668.58(a)(2)(iii)(A), 

(a) (2)(iii)(B)  (twice),  (c),  (d)(1)  and  (2); 

c.  Section  668.59(c)  introductory  text, 
(c)(i)(ii): 

d.  Section  668.60(b)(l)(i)(C), 

(b) (l)(i)(D),  (b)(l)(ii):and 
f.  Section  668.61(b). 

***** 

§§668.51,  668.52,  668.55,  668.60,  668.61 
[Amended] 

11.  In  668.51(a)  remove  the  term 
“Presidential  Access  Scholarship  and 
Partnership  Program  (PAS).’’ 

12.  In  34  CFR  Part  668  remove  the 
term  “PAS”  in  the  following  places: 

a.  Section  668.52  Institutional  student 
information  report  and  in  the  definition 
for  Student  aid  application;  and 

b.  Section  668.55(c)  introductory  text, 

(c) (1).  (c)(2);  and 

c.  Section  668.60(b),  (b)(l)(i)(A), 
(b)(l)(iii),  (d);  and 

d.  Section  668.61(a)(2)(ii)(B). 

(FR  Doc.  94-29118  Filed  11-28-94;  8;45  am) 
BILUNG  CODE  400<M>1-P 
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34  CFR  Part  682 

RIN  1846-AC12 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  Regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal 
Family  Education  Loan  (FFEL)  Program. 
The  FFEL  regulations  govern  the 
Federal  Stafford  Loan  Program,  the 
Federal  Supplemental  Loans  for 
Students  (F^eral  SLS)  Program,  the 
Federal  PLUS  Program,  and  the  Federal 
Consolidation  Loan  Program, 
collectively  referred  to  as  the  Federal 
Family  Education  Loan  Program.  The 
Federal  StaH^ord  Loan,  the  Federal  SLS, 
the  Federal  PLUS  and  the  Federal 
Consolidation  Loan  programs  are 
hereinafter  referred  to  as  the  Stafford, 
SLS,  PLUS  and  Consolidation  Loan 
programs.  These  amendments  are 
needed  to  conform  the  FFEL  Program 
regulations  with  policy  decisions  made 
by  the  Secretary  during  development  of 
regulations  for  the  William  D.  Ford 
Federal  Direct  Loan  Program, 
hereinafter  referred  to  as  the  “Direct 
Loan  Program.” 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1, 1995.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
§§  682.205, 682.602,  682.604,  and 
682.605  until  the  Department  of 
Education  publishes  in  the  Federal 
Register  the  control  numbers  assigned 
by  the  Office  of  Management  and 
Budget  to  these  information  collection 
requirements.  Publication  of  the  control 
numbers  notifies  the  public  that  OMB 
has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 
Section  682.210(s)(6)(iv)  incorporates 
the  self-implementing  change  made  to 
the  Higher  Education  Act  of  1965,  as 
amended,  (HEA)  by  the  Improving 
America’s  Schools  Act  of  1994,  enacted 
October  20, 1994.  Consistent  with  the 
effective  date  of  that  statutory  change. 

§  682.210(s)(6)(iv)  applies  to  all 
economic  hardship  deferment  requests 
submitted  by  eligible  borrowers  on  or 
after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bauman,  Program  Specialist, 
Loans  Branch,  Division  of  Policy 
Development,  Policy,  Training,  and 
Analysis  Service.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.  (room  4310,  ROB-3).  Washington, 
DC  20202-5449.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Secretary  is  amending  34  CFR 
Part  682  of  the  Department’s  regulations 
to  reflect  certain  policy  decisions  made 
during  development  of  regulations  for 
the  Direct  Loan  Program.  The  Secretary 
agreed  to  make  changes  in  the  FFEL 
Program  to  conform  to  policies  and 
procedures  adopted  in  the  Direct  Loan 
Program,  wherever  possible,  to  provide 
a  consistent  approach  in  both  programs. 
In  addition,  some  of  these  changes  are 
necessary  to  ensure  that  terms, 
conditions  and  benefits  of  FFEL 
Program  loans  and  Direct  Loans  are  the 
same,  to  the  extent  required,  in 
accordance  with  section  455(a)(1)  of  the 
HEA.  These  regulations  reflect  those 
changes  that  affect  the  FFEL  Program. 

These  regulations  also  delete  certain 
regulatory  provisions  in  34  CFR  Part  682 
which  duplicate  or  conflict  with  other 
regulations.  Specifically,  the  Secretary 
has  deleted  regulations  governing  the 
determination  of  a  student’s  withdrawal 
date  and  institutional  refund  policies. 
These  topics  are  now  addressed  in  34 
CFR  Part  668.  Additionally,  these 
regulations  implement  changes  made  to 
the  FFEL  Program  by  the  Improving 
America’s  Schools  Act  of  1994  (lASA), 
enacted  October  20, 1994,  and  the 
Bankruptcy  Reform  Act  of  1994,  enacted 
October  22, 1994.  The  changes  made  by 
LASA  to  the  economic  hardship 
deferment  provisions  of  section  435(o) 
of  the  HEA  and  changes  made  to  the 
Bankruptcy  Code  affecting  borrower 
eligibility  are  self-implementing.  The 
incorporation  of  these  provisions  into 
the  FFEL  regulations  requires  only 
minor  modifications  to  those 
regulations. 

On  October  7, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  Part  682  in  the 
Federal  Register  (59  FR  51346).  The 
NPRM  included  a  discussion  of  the 
major  issues  surrounding  the  proposed 
changes,  and  the  discussion  will  not  be 
repeated  here.  The  following  list 
summarizes  those  issues  and  identifies 
the  pages  of  the  preamble  to  the  NPRM 
on  which  a  discussion  of  those  issues 
may  be  found: 

•  Borrower  eligibility  with  regard  to 
past  loan  cancellation  due  to  the 
borrower’s  total  and  permanent 
disability  (page  51346); 

•  Disclosure  requirements  for  lenders 
(page  51346): 


•  Late  disbursement  of  loan  proceeds 
under  documented  exceptional 
circumstances  (page  51347); 

•  Processing  of  borrower’s  loan 
proceeds  and  counseling  borrowers 
(page  51347); 

•  Determining  the  date  of  a  student’s 
withdrawal  (page  51347); 

•  Refund  policy  (page  51347); 

•  Payment  of  a  refund  to  a  lender  (page 
51347). 

Substantive  Revisions  to  the  Notice  of 
Proposed  Rulemaking 

Section  682.100  The  Federal  Family 
Education  Loan  programs 

•  The  LASA  provides  that  a  Nursing 
Student  Loan  Program  loan 
authorized  by  subpart  II  of  Part  B  of 
title  VIII  of  the  Public  Health  Service 
Act  may  now  be  consolidated  in  a 
Federal  Consolidation  Loan. 

Section  682.201  Eligible  Borrowers 

•  The  Secretary.has  revised  this  section 
of  the  final  regulations  to  reflect  a 
change  in  the  Bankruptcy  Reform  Act 
of  1994  that  necessitates  the  deletion 
of  the  provision  that  required 
reaffirmation  of  a  FFEL  loan  that  had 
been  discharged  in  bankruptcy  as  a 
prerequisite  to  further  eligibility  to 
participate  in  the  FFEL  Program. 

Section  682.210  Deferment. 

•  The  final  regulations  incorporate 
the  change  made  by  LASA  that  would 
permit  a  borrower  to  receive  an 
economic  hardship  deferment  if  the 
borrower  is  working  full-time  and  has  a 
Federal  educational  debt  burden  that 
equals  or  exceeds  20  percent  of  the 
borrower’s  total  monAly  gross  income, 
providing  the  borrower’s  income  minus 
such  burden  is  less  than  220  percent  of 
the  minimum  wage  or  the  poverty  level 
for  a  family  of  two. 

Section  682.605  Determining  the  Date  of 
a  Student’s  Withdrawal 

•  The  Secretary’s  interim  final 
regulations  (59  FR  22348,  April  29, 

1994)  governing  leaves  of  absence  is 
being  changed  in  34  CFR  668.22.  The 
Secretary  has  decided  to  allow 
institutions  to  treat  a  student  on  an 
approved  leave  of  absence  as  enrolled 
for  purposes  of  determining  a  refund 
calculation  and  for  purposes  of 
terminating  a  title  IV  borrower’s  in¬ 
school  status.  Further  discussion 
regarding  this  change  may  be  found  in 
the  discussion  of  34  CFR  668.22  of  the 
General  Provisions  regulations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRM,  22  parties 
submitted  comments  on  the  proposed 
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regulations.  An  analysis  of  the 
comments  and  of  the  changes  made  to 
the  regulations  as  a  result  of  those 
comments  follows. 

Major  issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes,  and  suggested  changes  the 
Secreteiry  is  not  legally  authorized  to 
make  under  the  apphcable  statutory 
authority,  are  not  addressed. 

General 

Comments:  A  number  of  commenters 
suggested  changes  to  the  FFEL  Program 
regulations  that  were  not  included  in  * 
the  NPRM.  Some  of  the  commenters 
suggested  that  additional  changes  were 
necessary  to  conform  the  FFEL  Program 
with  the  regulations  governing  the 
Direct  Loan  Program.  For  example,  some 
commenters  suggested  that  the  Secretary 
should  incorporate  in  the  Direct  Loan 
regulations  the  various  requirements  in 
the  FFEL  regulations  regarding 
requirements  for  deferments.  Other 
commenters  recommended  that  the 
Secretary  modify  the  Direct  Loan 
regulations  to  require  the  Secretary  to 
comply  with  certain  specific  time 
deadlines,  like  those  in  the  FFEL 
regulations.  Finally,  other  commenters 
suggested  that  the  Secretary  include 
specific  loan  servicing  and  collection 
requirements  in  the  Direct  Loan 
regulations  like  those  applicable  to 
lenders  and  guaranty  agencies  in  FFEL. 
Some  commenters  also  objected  to  the 
changes  made  to  sections  682.605  and 
682.606. 

Discussion:  The  Secretary  has 
carefully  considered  all  of  the 
comments  that  suggested  changes  to 
other  FFEL  regulations  that  were  not 
addressed  in  the  NPRM.  The  Secretary 
believes  that  some  of  the  suggestions  for 
streamlining  the  FFEL  regulations  have 
merit,  but  the  imphcations  of  those 
changes  need  to  be  more  fully  evaluated 
by  the  Department  before'any  further 
changes  are  proposed. 

Many  of  the  commenters  indicated 
that  they  befieve  that  the  Secretary  is 
required  to  make  the  regulations  and 
processes  in  the  Direct  Loan  Program 
strictly  conform  to  the  FFEL  regulations, 
and  suggested  that  changes  are  required 
to  the  FFEL  Program  to  ensure  that  goal 
is  achieved.  The  Secretary  does  not 
share  the  commenters’  belief.  Many  of 
the  FFEL  regulations  identified  by  the 
commenters  establish  conditions  for  the 
lender  or  guaranty  agency  to  receive 
payments  under  the  FFEL  program.  The 
documentation  and  other  requirements 
included  in  these  regulations  have  been 
developed  over  the  years  based  on  the 
Secretary’s  experience  in  administering 
the  program.  The  Secretary  has  found 
that,  without  specific  requirements, 


FFEL  Program  participants  did  not 
adequately  ensure  that  loans  were 
properly  serviced  or  claims  properly 
paid.  These  requirements  are  not 
applicable  to  the  Direct  Loan  Program. 
The  Secretary  is  not  required  to  issue 
regulations  that  are  intended  to  regulate 
internal  agency  processes  and  that  do 
not  affect  the  substantive  or  procedural 
rights  of  program  participants. 

Therefore,  the  Seoetary  has  not 
modified  the  FFEL  regulations  to  delete 
the  requirements  addressed  by  the 
commenters. 

Finally,  the  Secretary  notes  that  the 
comments  regarding  sections  682.605 
and  682.606  €ire  more  appropriately 
addressed  to  34  CFR  668.22  and  are 
being  addressed  in  the  discussion  of  34 
CFR  668.22  of  the  General  Provisions 
regulations. 

Commenters  generally  agreed  with  the 
Secretary’s  changes  in  the  following 
areas: 

•  §  682.200 — Cost  of  attendance 

•  §  682.207 — Due  diligence  in 

disbursing  a  loan 

•  §  682.602 — Schedule  requirements  for 

courses  of  study  by  correspondence 

•  §  682.604 — ^Processing  the  borrower’s 

loan  proceeds  and  counseling 

borrowers 

•  §  682.606 — Refund  policy 
Section  682.200  Definitions 
Estimated  Financial  Assistance 

Comments:  One  commenter  suggested 
that  paragraph  (2)(i)  be  revised  to 
exclude  an  Unsubsidized  Stafford  loan 
in  the  amounts  used  to  replace  the 
expected  family  contribution. 
Commenters  pointed  out  that  the 
proposed  change  in  the  definition  of 
estimated  financial  assistance  is  not 
comparable  to  the  definition  in  the 
Direct  Loan  regulations.  Commenters 
were  also  confused  about  the  purpose  of 
the  change,  and  whether  other  forms  of 
student  assistance  need  to  be  considered 
if  a  student  is  applying  for  a  loan  to 
cover  expenses  incurred  within  the 
same  enrollment  period  as  that  for 
which  a  prior  loan  was  received. 

Discussion:  The  purpose  of  the  change 
to  this  section  in  the  NPRM  was  to 
clarify  that  the  gross  amoimt  of  all  loans 
received  for  an  enrollment  period, 
including  the  ammmt  of  origination  fees 
and  insurcmce  premiums,  be  considered 
in  calculating  the  student’s  estimated 
financial  assistance.  The  Secretary 
understands  the  confusion,  and  agrees 
that  the  language  in  the  FFEL  Program 
NPRM  differs  from  the  language  in  the 
Direct  Loan  NPRM.  The  Secretary 
believes  that  the  proposed  change 
should  be  deleted  from  both  regulations 
because  it  is  redundant  with  other 


paragraphs  of  the  definition  of  estimated 
financial  assistance.  Instead,  the 
Secretary  has  revised  this  section  in 
both  these  final  regulations  and  in  the 
final  Direct  Loan  Program  regulations  to 
simplify  and  clarify  the  definition  of 
estimated  financial  assistance.  Finally, 
the  Secretary  agrees  with  the  comment 
that  Unsubsidized  Stafford  Loans  used 
to  replace  the  expected  family 
contribution  should  be  excluded. 

Changes:  The  Secretary  has  revised 
the  introductory  paragraph  of  the 
definition  to  eliminate  the  need  for  a 
separate  paragraph  about  PLUS;  revised 
paragraph  (vii)  to  clarify  that  the  gross 
amount  of  loans,  including  PLUS, 
should  be  considered  as  financial 
assistance;  deleted  paragraph  (viii) 
regarding  PLUS  loans  and  deleted 
proposed  new  paragraph  (viii). 

Paragraph  (2)(i)  of  the  regulations  has 
been  revised  to  exclude  an 
Unsubsidized  Stafford  loan  in  the 
amounts  used  to  replace  the  expected 
family  contribution. 

Section  682.201  Eligible  borrowers 
Section  682.201(a)(4) 

Comments:  Many  commenters 
strongly  supported  the  proposal  to 
eliminate  the  requirement  that,  to 
receive  a  new  loan,  a  borrower  must 
reaffirm  any  FFEL  loan  amoimt  that 
previously  was  cancelled  due  to  the 
borrower’s  total  and  permanent 
disability.  A  few  commenters  did  not 
agree  that  this  provision  should  be 
eliminated  and  suggested  that  previous 
experience  has  shown  this  to  be  an  area 
of  abuse.  The  commenters  believed  that, 
since  the  debt  was  canceled  because  the 
borrower  no  longer  had  the  means  to 
repay  the  debt,  it  is  reasonable  to  expect 
a  borrower  who  is  now  able  to  attend 
school  (and  presumably  able  to  obtain 
gainful  employment  considering  the 
borrower  is  requesting  a  new  loan)  to  be 
in  a  position  tahe  able  to  repay  his  or 
her  previously  canceled  debt.  One 
commenter  expressed  concern  about  the 
language  requiring  a  borrower  whose 
previous  loan  was  canceled  due  to  total 
and  permanent  disability  to  obtain  a 
certification  from  a  physician  that  the 
borrower  is  able  to  engage  in 
“substantial  geiinful  activity.’’  The 
commenter  noted  that  “substantial 
gainful  activity”  is  a  term  that  could  be 
defined  in  many  different  ways.  The 
commenter  suggested  that  the  Secretary 
define  this  term  further.  The  commenter 
further  suggested  that  doctors  may  not 
be  the  individuals  best  qualified  to 
determine  whether  an  individual  is 
capable  of  “substantial  gainful  activ  ify." 
The  commenter  suggested  that,  for  tl'.is 
purpose,  a  “substantial  gainful  activity’’ 
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determination  should  also  be  acceptable 
if  performed  by  a  certified  occupational 
therapist,  rehabilitation  specialist,  or 
other  qualified  individual.  A  number  of 
commenters  also  suggested  that  the 
regulations  should  clarify  if.  in  the 
event  the  borrower  is  unable  to  obtain 
the  proper  certifications  required  under 
34  CFR  682.201(a)(5).  the  borrower  can 
regain  eligibility  by  reaffirming  the  prior 
debt.  The  commenters  believe  that  diis 
option  would  provide  students  with 
increased  educational  opportunities. 
Some  conunenters  suggested  that  34 
CFR  682.201(a)(5)(ii)  of  the  December 
18. 1992  regulations  be  deleted,  as  this 
provision  was  incorporated  in 
paragraph  (a)(5)(i)(B). 

Many  commenters  suggested  that  the 
regulations  be  revised  to  reflect  the 
Bankruptcy  Reform  Act  of  1994  enacted 
October  22. 1994. 

Discussion:  While  the  Secretary  is  not 
requiring  individuals  to  reaffirm  a 
previously  canceled  debt  due  to  a 
determination  of  permanent  and  total 
disability  as  a  condition  for  receiving  a 
new  FFEL  loan,  the  Secretary  would  not 
discourage  any  borrower  fiem  arranging 
to  repay  a  previously  canceled  debt,  if 
the  borrower  chose  to  do  so. 

The  Secretary  generally  believes  that 
the  phrase  “substantial  gainful  activity” 
describes  a  situation  in  which  a 
borrower  is  sufficiently  physically 
recovered  to  be  capable  of  attending 
school,  successfully  completing  a 
program  of  study,  and  securing 
employment  in  order  to  repay  the  new 
loan  the  borrower  is  seeking.  However, 
the  Secretary  will  consider  further 
whether  a  specific  program  definition  of 
“substantial  gainful  activity”  is  required 
and  may  address  this  issue  in  future 
regulations. 

The  Secretary  declines  to  allow  an 
individual  other  than  a  physician  to 
provide  the  certification  for  this 
purpose.  The  Secretary  notes  that 
section  682.402(c)(2)  of  tire  FFEL 
regulations  requires  that  a  borrower’s 
claim  for  total  and  permanent  disability 
for  purposes  of  the  discharge  be 
documented  by  a  “certification  by  a 
physician  who  is  a  doctor  of  medicine 
or  osteopathy  and  legally  authorized  to 
practice  in  a  State.”  The  Secretary 
believes  that  the  same  level  of  m^ical 
professional  should  certify  to  such  a 
borrower’s  ability  to  now  engage  in 
“substantial  gaiiiful  activity.” 

The  Secretary  does  not  agree  with  the 
commenters  who  believe  that  borrowers 
unable  to  obtain  certification  of  their 
condition  be  allowed  to  borrow  again  by 
shnply  reaffirming  the  debt  as  this  does 
not  protect  the  SeCTetary  from  a  possible 
subsequent  default. 


The  Secretary  ^rees  with  the 
commenter  who  recommended  that  the 
final  regulations  should  reflect  the 
changes  provided  in  the  Bankruptcy 
Reform  Act  of  1994.  Section  525  of  the 
Bankruptcy  Act,  as  amended,  prohibits 
denial  of  a  loan  or  loan  guarantee  based 
on  a  bankruptcy  discharge  but  does  not 
prohibit  consideration  of  that  fact  in 
determining  the  future  creditworthiness 
of  a  loan  applicant  Accordingly,  the 
Sec:retary  notes  that  a  bankruptcy 
discharge  may  be  evidence  of  an  adverse 
(credit  histo^  for  a  PLUS  borrower. 

Changes:  'The  regulations  have  been 
revised  to  remove  the  requirement  that 
a  borrower  reaffirm  any  FFEL  loan 
previously  discharged  in  bankruptcy  as 
a  condition  for  receiving  a  new  FFEL 
loan. 

Comments:  A  number  of  commenters 
suggested  that  the  regulations  be  revised 
to  clarify  that  the  amount  of  the 
reaffirmation  in  the  event  of  a  write-off 
includes  any  outstanding  acc:rued 
interest  and  collection  charges.  The 
commenters  specifically  suggested  that 
the  regulation  address  the  treatment  of 
accrued  interest  between  write-off  and 
reaffirmation. 

Discussion:  The  Secretary  agrees  that 
the  amount  a  borrower  is  required  to 
reaffirm  in  a  write-off  situation  should 
be  clarified  by  specifying  how  accrued 
interest  on  the  amount  of  the  loan 
written-off  should  be  handled.  The 
Secretary  also  believes  that  confusion 
exists  in  the  student  aid  community  as 
to  what  the  term  “write-off”  means  in 
this  fx>ntext.  The  Secretary  wishes  to 
clarify  that  a  “write-off”  in  this  context 
is  a  situation  in  which  the  guaranty 
agency  or  the  Secretary  ceases  all 
collection  activity  on  a  borrower’s 
defaulted  account  after  an  extended 
period  of  unsuccessful  collection.  This 
total  cessation  of  collection  activity  does 
not  relieve  the  defaulted  borrower  of  the 
obligation,  and  interest  continues  to 
accrue  on  the  amount  on  which 
collection  activities  cease.  These 
amounts  are  “written-off”  hum  an 
accounting  standpoint  only,  in  order  to 
more  accurately  reflect  a  guaranty 
agency’s  or  the  Department  of 
Education’s  accounts  receivable.  If  such 
a  borrower  seeks  further  Title  IV  student 
assistance,  the  borrower  must  reaffirm 
an  amount  that  represents  outstanding 
principal  and  all  interest  that  has 
accrur^  as  of  the  date  of  reaffirmation. 

In  addition,  the  borrower  must  make 
satisfactory  repajrment  arrangements  on 
the  reaffirmed  defaulted  debt. 

Change:  The  Secretary  has  revised 
section  682.201(a)(4)(i)  to  require  a 
borrower  who  has  defaulted  on  a  loan 
on  which  a  guaranty  agency  or  the 
Secretary  has  ceased  collection  activity 


to  reaffirm  an  amount  that  includes  all 
principal  and  interest  that  has  accrued 
on  that  amount  up  to  the  date  of 
reaffirmation. 

Section  682.201(a)(6) 

Comments:  Some  commenters  noted 
that  both  the  FFEL  and  Direct  Loan 
Program  regulations  provide  that  a 
student  who  is  seeking  a  loan,  but  does 
not  have  a  certificate  of  graduation  from 
a  secondary  scliool  or  the  equivalent, 
may  be  eligible  if  he  or  she  has  passed 
an  independently  administered 
examination  approved  by  the  Secretary. 
The  commenters  suggested  that  the 
FFEL  regulations  should  be  consistent 
with  the  Direct  Loan  regulations  and 
allow  a  student  to  obtain  eligibility 
through  a  determination  that  he  or  she 
has  the  ability  to  benefit  from  the 
program  in  accordance  with  a  State 
process  approved  by  the  Secretary. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  there  should  be 
consistency  among  the  prowams. 

Change:  The  regulations  have  been 
revised  to  reference  the  Student 
Financial  Assistance  General 
Provisisons  regulations,  34  CFR  Part 
668.7(b),  which  govern  student 
eligibility  for  all  title  IV  programs.  The 
same  change  has  been  made  to  the 
Direct  Loan  Program  regulations. 

Section  682.201(b)(7) 

Comments:  Many  commenters 
suggested  that  the  regulations  should  be 
revised  to  permit  a  PLUS  borrower  who 
has  been  determined  to  have  an  adverse 
credit  history  to  receive  a  loan  by 
securing  an  endorser  who  does  not  have 
an  adverse  credit  history.  The 
commenters  suggest  that  this  treatment 
would  be  consistent  with  the  Direct 
Loan  Program. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  the  treatment  of  a 
PLUS  borrower  who  has  been 
determined  to  have  an  adverse  credit 
history  should  be  consistent  for  the 
FFEL  and  Direct  Loan  Programs. 

Change:  The  regulations  have  been 
revised  to  permit  a  PLUS  borrower  who 
has  been  determined  to  have  an  adverse 
credit  history  to  receive  a  loan  by 
securing  an  endorser  who  does  not  have 
an  adverse  credit  history.  The  Secretary 
expects  lenders  in  exercising  this  option 
to  ensure  that  the  endorser  has  the 
ability  to  repay  the  debt  If  the  borrower 
does  not  do  so. 

Section  682.205  Disclosure 
Requirements  for  Lenders 

Comments:  Some  commenters  argued 
that  the  Secretary’s  proposed 
regulations  to  require  lenders  to  respond 
to  borrower  inquiries  regarding  the  loan 
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application  process  and  the  terms  and 
conditions  of  the  Federal  ConsolidatiMi 
Loan  are  unnecessary  because  lendCTS 
and  servicers  are  already  required  to 
respond  to  borrower  inquiries  within  a 
30-day  period  vmder  section  682.208(c). 
The  commenters  also  noted  that  this 
requirement  would  duplicate 
information  that  must  be  disclosed  to  a 
borrower  under  section 
682.205(c)(2)(vii)  at  cx  {»ior  to  the 
beginning  of  the  borrower's  repayment 
period.  Other  commenters  supported 
the  proposal  that  these  kinds  of 
disclosures  be  provided,  but  felt  that 
they  were  misplaced  and  that  they 
should  be  incorporated  as  a  new 
provision  in  section  682.208.  One 
commenter  supported  the  disclosures 
but  stated  the  scope  of  information  to  be 
provided  was  too  limited.  The 
commenter  recommended  that  the 
provision  be  revised  to  specify  that  the 
informatiem  must  cover  the  application 
process,  t«ins  and  conditions  of 
consolidaticm  benefits  and  potential 
negative  effects  of  loan  consolidation, 
deferments  available,  interest  rates,  the 
difference  between  the  FFEL  and  Direct 
Loan  Consolidation  programs,  and  the 
differences  between  loan  consolidation 
and  loan  rehabilitation. 

Discussion:  The  Secretary  disagrees 
that  the  proposed  disclosure 
requirements  duplicate  existing 
requirements  in  sections  682.208(c)  and 
682.20&(c)(2).  The  30-day  requirement 
in  §  682.208(c)  relates  to  inquiries 
received  on  a  lo€m  during  servicing, 
long  after  the  obligation  has  been 
incurred  by  the  borrower.  Similarly, 
disclosiues  under  §  682.205(c)(2)  just 
prior  to  the  b^inning  of  re|>ayment  are 
made  too  late  in  the  [»ocess  to  be  useful 
to  the  borrower  in  making  an  informed 
decision  on  whether  to  consolidate 
loans  and  to  assist  them  with  the 
application  process.  After  further  - 
consideration,  the  Secretary  has  decided 
that,  for  the  same  reasrni,  the  disclosure 
requirement  which  governs  disclosures 
made  before  os  at  the  time  of 
disbursement  of  the  loan  is  equally 
misplaced  in  §  682.205(a)  of  the 
regulations.  The  Secretary  now  believes 
that,  to  serve  its  intended  purpose,  such 
information  and  counseling  must  be 
provided  in  advance  of  or  as  part  of  the 
consolidaticm  application  process.  The 
Secretary  does  not  believe  it  is 
I  necessary  to  regulate  in  this  area. 

Changes:  The  Secretary  has  deleted 
the  provision  under  §  682.205(a)(2)(ix) 
that  requires  lenders  to  respond  to 
borrower  inquires  regarding  the 
Consolidation  Loan  application  process 
and  to  provide  informatiem  on 
consolidation  loan  tenns  and 
conditions.  The  Secretary  will,  instead. 


work  with  the  student  aid  community  to 
ensure  that  the  Consolidation  Loan 
application  materials  and  procediues 
related  to  their  processing  will  provide 
the  scope  of  infemnation  necessary  for  a 
borrower  to  make  an  informed  decision 
about  loan  consolidation. 

Section  682^07  Due  Diligence  in 
Disbursing  a  Loan 

Comments:  A  few  commenters 
suggested  that  the  Secretary  expand  the 
30  ^ys  to  60  days  beyemd  the  standard 
60-day  period  to  make  late 
disbursements. 

Discussion:  The  Secretary  believes 
that  30  days  beyond  the  standard  60-day 
period  provides  ample  tin^  to  make  late 
disbursements  in  exceptional 
circumstances  under  the  FFEL  Program. 
Change:  None. 

Section  682.402(o)(2) 

Comments:  Some  commenters 
compared  the  loan  discharge  provisions 
in  the  Direct  Loan  NPRM  of  August  18, 
1994  with  those  found  in  the  FFEL 
regulations  and  concluded  that  the 
Direct  Loan  NPRM  regulations  provide 
a  greater  discharge  benefit  for  married 
borrowers  with  a  joint  Direct 
Consolidation  Loan  than  the  FFEL 
regulations  for  similar  married 
borrowers  with  an  FFEL  Consolidation 
Loan.  The  commenters  believed  that  the 
exception  proposed  in  34  CFR 
685.215(l)(3)(ii)  (Direct  Loan  NPRM) 
should  be  added  to  the  FFEL 
regulations. 

Discussion:  This  addition  is 
unnecessary.  Section  682.402(a)(2)  does 
not  prohibit  a  portion- of  an  FFEL 
Consolidation  Loan  to  be  discharged  if 
the  borrower  qualifies  for  a  closed 
school  or  false  certification  discharge  on 
a  loan  that  was  consolidated. 

§  682.402(h)(2)(v)  further  provides  that  a 
payment  received  as  a  result  of  a 
discharge  of  a  loan  that  has  been 
consolidated  will  reduce  the 
Consolidation  loan. 

Change:  None. 

Section  682.402(cK3) 

Comments:  Some  commenters 
compared  §  685.212(f)  of  the  Direct  Loan 
NPRM  to  §  682.402(c)(3>  of  the  FFEL 
regulations  which  govOTi  payments 
received  from  or  on  behalf  of  a  borrower 
after  the  date  the  lender  or  servicer  is 
notified  of  a  borrower's  claim  of  total 
disability,  and  stated  that  they  believed 
there  was  an  inconsistency  between  the 
two  prograrrw.  The  commenters 
recommended  that  the  FFEL  r^ulations 
be  amended  to  conform  with  the  Direct 
Loan  regulations. 

Discussion:  The  Secretary  belic^’cs 
that  there  is  no  substantia)  difierence 


between  the  language  in  the  two 
program  regulations  on  this  issue.  He 
believes  that  the  language  differences 
are  not  significant. 

Change:  None. 

Section  682.402(d)(lKi} 

Comment:  Some  commenters  noted 
that  §  685.213(cKl)(ii)  of  the  Direct  Loan 
NPRM  p>ermits  an  extension  of  the  90- 
day  withdrawal  period  applicable  to 
closed  school  loan  discharges  if 
exceptional  circumstances  existed.  The 
commenters  recommended  that  the 
FFEL  regulations  be  amended  to  provide 
for  similar  extensions. 

Discussion:  Section  682.402(d)(l)(i) 
already  provides  the  extension 
sug^ted  by  the  commenters. 

Change;  None. 

Section  682.402(e] 

Comments:  Some  commenters 
considered  the  false  certification 
discharge  provisions  in  the  FFEL 
regulations  to  be  more  restrictive  than 
those  contained  in  the  Direct  Loan 
NPRM.  The  commenteas  did  not  specify 
the  precise  areas  that  they  believed 
represented  the  Direct  Loan  Program’s 
more  liberal  interpretation  of  what 
constitutes  false  certification. 

Discussion:  Other  than  minor 
technical  language  differences  to  reflect 
the  operational  differences  between  the 
FFEL  and  Direct  Loan  Programs,  the 
standard  for  both  sets  of  false 
certification  regulations  is  identical. 
Change:  None. 

Section  682.402(e)(l)(ii} 

Comments:  Some  commenters  noted 
that  §  685.214(a)(2)  of  the  Direct  Loan 
NPRM  was  essentially  the  same  as 
§682.402(e)(l)(ii)  of  the  FFEL 
regulations,  except  that  the  last  sentence 
of  §682.402(e)(l)(ii)  did  not  appear  in 
the  Direct  Loan  NPRM  regulations. 

Some  commenters  recommended  that 
the  sentence  be  added  to  the  Direct  Loan 
final  regulations;  other  commenters 
recommended  that  it  be  deleted  from 
the  FFEL  final  regulations. 

Discussion:  The  FFEL  regulatory 
provision  that  is  the  subject  of  this 
comment  states  that  the  Secretary  docs 
not  reimburse  the  leiider  with  respect  to 
any  amount  disbursed  by  means  of  a 
check  bearing  an  unauthorized 
endorsement  unless  the  school  also  v 
executed  the  application  or  promissor\’ 
note  for  that  loan  for  the  named 
borrower  without  that  individual's 
consent.  In  other  words,  in  the  FFEL 
program,  a  lender  is  respoirsible  for  the 
authenticity  of  the  borrower's 
endorsement  on  the  lender’s  check, 
unless  the  lender  caimot  reasonably  be 
held  responsible  because  the  school  had 
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earlier  forged  the  borrower’s  signature 
on  the  loan  application  or  promissory 
note.  In  that  event,  the  lender  would 
have  no  valid  signature  on  file  to 
compare  with  the  endorsement  on  the 
check.  In  the  Direct  Loan  Program,  the 
Secretary  is  the  lender.  Thus,  it  would 
not  be  logical  for  the  Direct  Loan 
Program  final  regulations  to  state  that 
the  Secretary  wdll  not,  in  effect,  insure 
himself  for  losses  resulting  from  this 
type  of  unauthorized  endorsement. 

Change:  None. 

Section  682. 402(e)(13)(iii)(B} 

Comments:  Some  commenters 
believed  that  this  paragraph  should  be 
deleted.  The  commenters  reasoned  that 
since  a  school  is  not  required  to  obtain 
records  of  a  student’s  mental  or  physical 
condition  or  criminal  record  prior  to 
certifying  a  loan  application,  the  school 
should  not  potentially  be  liable  for 
“falsely  certifying’’  a  loan  application  if 
the  student  was  later  unable  to  obtain 
employment  because  of  those  factors. 

Discussion:  This  paragraph  provides 
essential  consumer  protection  to 
borrowers.  The  Secretary  expects  that  a 
school  will  not  certify  a  loan  application 
for  a  borrower  if  it  knows  that  the 
student  has  a  mental,  physical,  or 
criminal  status  that  would  prohibit  the 
student  from  obtaining  employment  in 
the  occupation  for  which  the  school’s 
training  was  intended.  The  commenters 
may  be  assured  that  if  the  school  could 
not  reasonably  be  expected  to  be  aware 
of  such  a  disqualifying  status  of  the 
student,  the  Secretary  will  not  consider 
the  school  liable  in  any  respect  if  the 
borrower  later  qualifies  for  a  false 
certification  loan  discharge  based  on  a 
disqualifying  status  unknown  to  the 
school. 

Change:  None. 

Section  682.604  Processing  the 
borrower’s  loan  proceeds  and 
counseling  borrowers 

Section  682.604(d)(l)(ii)(B) 

Comments:  Many  commenters  noted 
that  the  proposed  regulations  modify 
the  current  requirement  that  the  school 
maintain  loan  proceeds  at  the  request  of 
the  student  in  a  designated  “trust” 
account  but  still  require  that  they  be 
maintained  in  a  “separate”  account.  The 
commenters  noted  that  this  was  the  case 
in  both  the  FFEL  NPRM  and  the  Direct 
Loan  NPRM  and  conflicts  with 
discussion  of  this  provision  in  the 
preamble  to  the  FFEL  NPRM.  The 
commenters  support  the  proposal  as 
described  in  the  preamble  and  suggest 
that  there  is  no  reason  for  a  school  to 
maintain  a  separate  account  for  these 
funds  as  long  as  the  funds  are  properly 


accounted  for  through  subsidiary 
ledgers. 

The  commenters  suggested  that  if  the 
account  must  be  separate,  the  final  FFEL 
regulations  should  be  revised  to  include 
the  language  used  in  the  preamble  of  the 
December  18, 1992  FFEL  regulations 
which  stated  that  a  school  was 
permitted  to  deposit  these  funds  in  an 
interest-bearing  account  and  retain  any 
interest  earned  on  the  accoimt  for 
administrative  expenses  related  to 
administering  the  accoimt  and  the  title 
rv  programs. 

Discussion:  The  Secretary 
understands  the  issue  raised  by  the 
commenters.  This  issue  is  being 
addressed  in  the  cash  management 
regulation.  Therefore,  the  Secretary  is 
deleting  this  provision. 

Change:  Section  682.604(d)(l)(ii)(B) 
has  been  removed  from  the  regulations. 
The  provision  regarding  this  issue  is 
included  in  the  Department’s  cash 
management  regulations  in  34  CFR 
668.164(e)  that  are  being  published 
simultaneously  with  this  regulation. 

Section  682.604(f)(1) 

Comments:  Many  commenters 
supported  the  current  initial  counseling 
requirements  for  first-time  borrowers 
and  the  technology  permitted  to  be  used 
to  provide  the  counseling.  However, 
many  of  these  commenters  also  believe 
that  FFEL  participating  schools  should 
be  allowed  the  same  opportunity,  based 
on  specified  standards  of  performance, 
to  devise  alternative  counseling 
approaches  similar  to  those  proposed  in 
the  Direct  Loan  NPRM.  These 
commenters  stated  that  schools 
participating  in  either  loan  program 
should  have  the  option  of  not 
counseling  or  performing  counseling 
only  with  selected  groups  of  borrowers. 
Some  commenters  recommended  that 
the  Secretary  allow  FFEL  schools  who 
participate  in  the  Institutional  Quality 
Assurance  Program  (IQAP)  to  adopt  an 
alternative  counseling  plan. 

Discussion:  The  Secretary  supports 
the  concept  of  allowing  an  FFEL 
participating  school  to  implement  an 
alternative  approach  to  initial 
counseling  based  on  specified 
performance  standards.  However,  the 
Secretary  does  not  believe  he  has 
enough  data  at  the  current  time  to 
identify  either  the  performemce 
standards  or  benchmarks  to  be  used  to 
identify  which  schools  should  be 
permitted  to  implement  alternative 
counseling  procedures.  The  Secretary 
will  continue  to  consider  the  way 
performance  standards  can  be  used  for 
alternative  counseling,  as  well  as  how 
alternative  counseling  might  be 


implemented  as  part  of  the  IQAP 
program. 

Change:  None. 

Section  682.607  Payment  of  a  Refund  to 
a  Lender 

Section  682.607(c)(1) 

Comments:  Many  commenters 
objected  to  reducing  the  timeframe  that 
a  school  has  to  pay  an  FFELP  refund  to 
the  lender  from  the  currently 
permissible  60  days4o  30  days.  They 
stated  that  many  schools’  financial 
operations  are  conducted  through  either 
a  State’s  treasury  or  a  central 
administrative  office,  making  30  days  an 
insufficient  amount  of  time  to  generate 
a  refund  check  to  the  lender. 

Discussion:  Based  on  the  number  of 
commenters  who  expressed  concerns 
that  30  days  does  not  allow  most 
schools  enough  time  to  make  a  refund 
to  a  lender,  the  Secretary  has  decided  to 
retain  the  provision  that  allows  schools 
60  days  to  make  a  refund  to  a  lender. 

Change:  This  section  has  been  revised 
to  require  a  school  to  make  a  refund  to 
the  lender  within  60  days  after  the 
student’s  withdrawal  date  has  been 
determined  under  34  CFR  682.22. 

Waiver  of  Proposed  Rulemaking 

In  addition  to  the  changes  made  to 
part  682  based  on  public  comment  on 
the  notice  of  proposed  rulemaking,  the 
Secretary  has  revised  the  regulations  to 
include  changes  made  by  the  Improving 
America’s  School  Act  of  1994  (Pub.  L. 
103-382),  enacted  subsequent  to 
publication  of  the  notice  of  proposed 
rulemaking. 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  However, 
since  these  changes  merely  incorporate 
statutory  changes  into  the  regulations, 
public  comment  could  have  no  effect. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  553(b)(B)  that 
public  comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

Paperwork  Reduction  Act  of  1980 

Sections  682.205,  682.602,  682.604, 
and  682.605  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  will  submit  a  copy  of 
these  regulations  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Annual  public  reporting  and 
recordkeeping  burden  is  estimated  to 
result  in  a  reduction  of  50  hours  per  500 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
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existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  ^  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  cc^ection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  10235.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  cm  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by, 
or  is  available  from,  any  oUier  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  donot 
require  tremsmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements,  ^udent  aid,  Vcmational 
education. 

Dated:  November  22, 1994. 

Richard  W.  Riley, 

Secretary  of  Edocation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Federal  Family  Education 
Loan  Program) 

The  Secretary  proposes  to  amend  Part 
682  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Authority:  20  U.SX).  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.100,  paragraph  (a)(4)  is 
amended  to  read  as  follows: 

§  682.100  The  Federal  Family  Education 
Loan  programs. 

!  (a)  *  *  * 

I  (4)  The  Federal  Consolidation  Loan 
Program  (Consolidation  Loan  Program), 
which  encourages  making  loans  to 
borrowers  for  the  purpose  of 
consolidating  their  repa3mient 
obligations,  with  respect  to  loans 
received  while  they  were  students, 

;  under  the  Federal  Insured  Student  Loan 
I  (FISL),  Stafford  loan,  SLS,  ALAS  (as  in 
effect  before  October  17, 1986),  PLUS, 

i 


and  Perkins  Loan  piogiams,  the  Health 
Professions  Student  Loan.  (HPSL) 

Program  authorized  by  subpart  H  of  part 
A  of  Title  Vn  of  the  Public  Health 
Services  Act,  Health  Education 
Assistance  Loans  (HEAL)  authorized  by 
subpart  I  of  Part  A  of  Title  VII  of  the 
Health  Services  Act,  and  Nursing 
Student  Loan  Program  loans  authorized 
by  subpart  II  of  part  B  of  title  VUI  of  the 
Public  Health  Service  Act. 

*  *  A  *  « 

3.  Section  682.101,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  682.101  Participation  in  the  FFEL 
programs. 

A  *  A  A  A 

(c)  Students  who  meet  certain 
requirements,  includii^  enrollment  at  a 
particip^ing  school,  may  borrow  under 
the  Stafford  Loan  and,  prior  to  July  1, 
1994,  the  SLS  program.  Parents  of 
eligible  dependent  undergraduate 
students  may  borrow  under  the  PLUS 
Program.  Borrowers  with  outstanding 
Stafford,  SLS,  FISL,  Perkins,  HPSL, 
HEAL,  ALAS,  PLU^  or  Nursing  Student 
Loan  Program  loans,  or  nmrried  couples 
each  of  whom  have  eligible  loans  under 
these  programs  may  borrow  under  the 
Consolidation  Loan  Program. 

4.  Secticm  682.200,  paragraph  (b)  is 
amended  by  removing  the  definition  of 
“Estimated  cost  of  attendance’’;  by 
amending  the  definition  of  “Estimated 
financial  assistance”,  by  revising 
introductory  paragraph  |1),  paragraph 
(iKvii),  removing  (l)(viii)  and  revising 
paragraph  (ZKi)(A)  to  read  as  follows; 

§682.200  Definitions. 

A  A  A  A  A 

(b)  *  *  * 

Estimated  financial  assistance.  (1) 

The  estimated  amount  of  assistance  for 
a  period  of  enrollment  that  a  student  (or 
a  parent  on  behalf  of  a  student)  will 
receive  from  Federal,  State, 
institutional,  or  other  sources,  such  as, 
scholarships,  grants,  financial  need- 
based  employment,  or  loans,  including 
but  not  limited  to — *  *  * 

(vii)  The  estimated  amount  of  other 
Federal  student  financial  aid,  including 
but  not  limited  to  a  Federal  Pell  Grant, 
campus-based  aid.  and  the  gross  amount 
(including  fees)  of  a  Federal  Staffed, 
Unsubsidized  Stafford  and  Federal 
PLUS  loan. 

A  A  A  A  A 

(2){i)  *  *  * 

(A)  Unsubsidized  and  nonsubstdized 
Stafford  loan  amounts  for  which  int^est 
benefits  are  not  payable. 

A  A  A  -  A  A 

5.  Section  682.201  is  amended  by 
revising  paragraph  (a](4)(i).  pmtagraph 


(a)(5)(i),  paragraph  (aK6).  and  adding  a 
new  paragraph  (bX8)  to  read  as  follows: 

§  682.201  Eligible  borrowers. 

(а)  *  *  * 

{4)(i)  Reaffirms  any  FFEL  loan  amount 
on  which  there  has  been  a  total 
cessation  of  collection  activity, 
including  all  principal  and  interest  that 
has  accrued  on  that  amount  up  to  the 
date  of  reaffirmation. 

A  A  A  A  A 

(5)(i)  In  the  case  of  a  borrower  whose 
previous  loan  was  canceled  due  to  total 
and  permanent  disability,  the  student 
must — 

(A)  Obtain  a  certification  from  a 
physician  that  the  borrower  is  able  to 
engage  in  substantial  gainful  activity; 
and 

(B)  Sign  a  statement  acknowledging 
that  the  FFEL  loan  the  borrower  receives 
cannot  be  canceled  in  the  future  on  the 
basis  of  any  impairment  present  when 
the  new  loan  is  made,  unless  that 
impairment  substantially  deteriorates; 

A  A  A  A  A 

(б)  In  the  case  of  any  student  who 
seeks  a  loan  but  does  not  have  a 
certificate  of  graduation  from  a  school 
providing  secondary  education  or  the 
recognized  equivalent  of  such  a 
certificate,  the  student  meets  the 
requirements  under  34  CFR  Part 
668.7(b). 

A  A  A  A  A 

(b)  *  *  * 

(8)  Obtains  an  endorser  who  has  been 
determined  not  to  have  an  adverse 
credit  history  as  provided  in  paragraph 
{7)(iii)  of  this  section. 

6.  Section  682.207  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (d)(2)(ii]  and  adding,  in  its 
place,  “;or’’;  and  adding  a  new 
paragraph  id)(2)(iii)  to  read  as  follows: 

§  682.207  Due  diligence  In  disbursing  a 
loan. 

A  A  A  A  A 

(d)  *  *  * 

(2)  *  *  * 

(iii)  Within  90  days  after  the  student 
ceases  to  be  enrolled  on  at  least  a  half¬ 
time  basis  or  alter  the  expiration  date  of 
the  period  of  enrollment  for  which  the 
loan  was  made,  whichever  is  earlier, 
with  the  prior  approval  of  the  guaranty 
agency,  based  on  a  borrower’s 
documented  exceptiemal  circumstances. 

A  A  A  A  A 

7.  Section  682.210  has  be«i  amended 
by  revising  paragraph  (s)(6)  to  read  as 
follows: 

§  682.210  Deferment. 

A  A  A  A  A 

(s)  *  *  * 
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(6)  Economic  hardship  deferment.  An 
eligible  borrower  is  entitled  to  an 
economic  hardship  deferment  for 
periods  of  up  to  one  year  at  a  time  that, 
collectively,  do  not  exceed  3  years,  if 
the  borrower  provides  documentation 
satisfactory  to  the  lender  showing  that 
the  borrower — 

(i)  Has  been  granted  an  economic 
hardship  deferment  under  either  the 
Direct  Loan  or  Federal  Perkins  Loan 
Programs  for  the  period  of  time  for 
which  the  borrower  has  requested  an 
economic  hardship  deferment  for  his  or 
her  FFEL  loan; 

(ii)  Is  receiving  payment  under  a 
Federal  or  State  public  assistance 
program,  such  as  Aid  to  Families  with 
Dependent  Children,  Supplemental 
Security  Income,  Food  Stamps,  or  State 
general  public  assistance; 

(iii)  Is  working  full-time  and  earning 
a  total  monthly  gross  income  that  does 
not  exceed  the  greater  of — 

(A)  The  minimum  wage  rate  described 
in  section  6  of  the  Fair  Labor  Standards 
Act  of  1938;  or 

(B)  An  amount  equal  to  100  percent 
of  the  poverty  line  for  a  family  of  two, 
as  determined  in  accordance  with 
section  673(2)  of  the  Community 
Service  Block  Grant  Act; 

(iv)  Is  working  full-time  and  has  a 
Federal  education  debt  burden  that 
equals  or  exceeds  20  percent  of  the 
borrower’s  total  monthly  gross  income, 
and  the  borrower’s  income  minus  such 
burden  is  less  than  220  percent  of  the 
amount  calculated  under  paragraph 
(s)(6)(iii)  of  this  section;  or 

(v)  Is  not  working  full-time  and  has  a 
total  monthly  gross  income  that  does 
not  exceed  twice  the  amount  calculated 
under  paragraph  (s](6)(iii)  of  this  section 
and,  after  deducting  an  amount  equal  to 
the  borrower’s  Federal  education  debt 
burden,  as  determined  under  paragraph 
(s)(6)(vi)  of  this  section,  the  remaining 
amount  of  that  income  does  not  exceed 
the  amount  specified  in  paragraph 
(s)(6)(iii)  of  this  section. 

(vi)  In  determining  a  borrower’s 
Federal  education  debt  burden  for 
purposes  of  an  economic  hardship 
deferment  under  paragraphs  (s)(6)(iv) 
through  (v)  of  this  section,  the  lender 
shall  count  only  the  monthly  payment 
amount  (or  a  proportional  share  if  the 
payments  are  due  less  ft^quently  than 
monthly)  that  would  have  been  owed  on 
a  Federal  postsecondary  education  loan 
if  the  loan  had  been  scheduled  to  be 
repaid  in  10  years  from  the  date  the 
borrower  entered  repayment,  regardless 
of  the  length  of  the  borrower’s  actual 
repayment  schedule  or  the  actual 
monthly  payment  amount  (if  any)  that 
would  be  owed  during  the  period  that 
the  borrower  requested  an  economic 


hardship  deferment.  The  lender  shall 
require  the  borrower  to  provide 
evidence  that  would  enable  the  lender 
to  determine  the  amount  of  the  monthly 
payments  that  would  have  been  owed 
by  the  borrower  during  the  deferment 
period  to  other  entities  for  Federal 
postsecondary  education  loans  in 
accordance  with  paragraph  (s)(6)(vi)  of 
this  section. 

(vii)  For  an  initial  period  of  deferment 
granted  under  paragraphs  (s)(6)(iii) 
through  (v)  of  this  section,  the  lender 
shall  require  the  borrower  to  submit 
evidence  showing  the  amoxmt  of  the 
borrower’s  most  recent  total  monthly 
gross  income,  as  defined  in  paragraph 
(s)(6)(ix)  of  this  section. 

(viii)  To  qualify  for  a  subsequent 
period  of  deferment  that  begins  less 
than  one  year  after  the  end  of  a  period 
of  deferment  under  paragraphs  (s)(6)(iii) 
through  (v)  of  this  section,  die  lender 
shall  require  the  borrower  to  submit 
evidence  showing  the  amount  of  the 
borrower’s  most  recent  total  monthly 
gross  income,  as  defined  in  paragraph 
(s)(6)(ix)  of  this  section,  and  a  copy  of 
the  borrower’s  Federal  income  tax 
return  if  the  borrower  filed  a  tax  return 
within  eight  months  prior  to  the  date 
the  deferment  is  requested. 

(ix)  For  purposes  of  paragraph  (s)(6)  of 
this  section,  a  borrower’s  total  monthly 
gross  income  shall  be  the  gross  amount 
of  income  received  by  the  borrower 
from  employment  (either  full-time  or 
part-time)  and  from  other  sources. 

(x)  For  purposes  of  paragraph  (s)(6)  of 
this  section,  a  borrower  is  considered  to 
be  working  full-time  if  the  borrower  is 
expected  to  be  employed  for  at  least 
three  consecutive  months  at  30  hoius 
per  week. 

8.  Section  682.402  is  amended  by 
revising  paragraphs  (e)(l)(i)(A),  (e)(13) 
heading,  and  (e)(13)(iii)  to  read  as 
follows: 

§682.402 

Death,  disability,  closed  school,  false 
certification,  and  bankruptcy  payments 
***** 

(e)  *  *  * 

il)  *** 

(i)  *  *  * 

(A)  Certified  the  student’s  eligibility 
for  a  FFEL  Program  loan  on  the  basis  of 
ability  to  benefit  from  its  training  and 
the  student  did  not  meet  the  applicable 
requirements  described  in  34  CFR  Part 
668  and  section  484(d)  of  the  Act,  as 
applicable  and  as  described  in 
paragraph  (e)(13)  of  this  section;  or 
***** 

(13)  Requirements  for  certifying  a 
borrower’s  eligibility  for  a  loan. 

***** 


(iii)  Notwithstanding  paragraphs 
(e)(13)(i)  and  (ii)  of  this  section,  a 
student  did  not  have  the  ability  to 
benefit  from  training  offered  by  the 
school  if — 

(A)  The  school  certified  the  eligibility 
of  the  student  for  a  FFEL  Program  loan; 
and 

(B)  At  the  time  of  certification,  the 
student  would  not  meet  the 
requirements  for  employment  (in  the 
student’s  State  of  residence)  in  the 
occupation  for  which  the  training 
program  supported  by  the  loan  was 
intended  b^use  of  a  physical  or 
mental  condition,  age,  or  criminal 
record  or  other  reason  accepted  by  the 
Secretary. 

***** 

9.  Section  682.602  is  amended  by 
revising  the  section  heading;  removing 
paragraph  (c);  redesignating  paragraphs 
(a)  and  (b)  as  paragraphs  (b)  and  (c) 
respectively;  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§  682.602  Schedule  requirements  for 
courses  of  study  by  correspondence. 

(a)  This  section  provides  guidance  for 
schools  that  offer  programs  of  study  by 
correspondence  for  the  purpose  of 
determining  enrollment  status. 

***** 

10.  Section  682.604  is  amended  by 
removing  and  reserving  paragraph 
(d)(l)(ii)(B);  by  revising  paragraph  (e)(4) 
introductory  text;  and  by  revising 
paragraph  (f)(1)  to  read  as  follows: 

§  682.604  Processing  the  borrower’s  loan 
proceeds  and  counseling  borrowers. 
***** 

(e)  *  *  * 

(4)  If  the  lender  or  guaranty  agency 
has  not  informed  the  school  that  it 
prohibits  a  late  disbursement  as 
permitted  by  §682.207(d)(2)(i),  and  if 
the  total  amount  of  the  disbursement 
and  all  prior  disbursements  on  the  loan 
does  not  exceed  that  portion  of  the 
student’s  documented  educational  costs 
for  the  period  of  enrollment  completed 
by  the  student  before  the  earlier  of  the 
dates  described  in  paragraph  (e)(1)  of 
this  section,  the  school  shall  deliver  the 
borrower’s  loan  proceeds  to  the 
borrower  not  later  than  45  days  after  the 
school’s  receipt  of  the  funds.  If  the  total 
amount  of  the  late  disbursement  and  all 
prior  disbursements  is  greater  than  that 
portion  of  the  borrower’s  documented 
educational  charges,  the  school  shall — 
***** 

(f)  *  *  * 

(1)  Except  in  the  case  of  a  student 
enrolled  in  a  correspondence  program 
or  a  study-abroad  program  approved  for 
credit  at  the  home  institution,  a  school 
shall  conduct  initial  counseling  with 
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each  Stafford  borrower  either  in  person, 
by  audiovisual  presentation  or  by 
computer  assisted  technology.  In  each 
case,  the  school  shall  conduct  this 
counseling  prior  to  its  release  of  the  first 
disbursement  of  the  proceeds  of  the  first 
Stafford  loan  made  to  the  borrower  for 
attendance  at  the  school,  unless  the 
borrower  has  received  a  prior  Stafford, 
SLS  or  Direct  loan,  and  shall  ensure  that 
an  individual  with  expertise  in  the  title 
IV  programs  is  reasonably  available 
shortly  after  the  counseling  to  answer 
the  borrower’s  questions  regarding  those 
programs.  In  the  case  of  a 
correspondence  school  or  a  student 
enrolled  in  a  study-abroad  program  that 
the  school  approves  for  credit,  the 
school  shall  provide  the  borrower  with 


written  counseling  materials  by  mail 
prior  to  releasing  those  proceeds. 

***** 

11.  Section  682.605  is  revised  to  read 
as  follows; 

§  682.605  Determining  the  date  of  a 
student’s  withdrawal. 

(a)  A  school  shall  follow  the 
procedures  in  34  CFR  668.22(i)  for 
determining  the  student’s  date  of 
withdrawal. 

(b)  The  school  shall  use  the  date 
determined  under  34  CFR  668.22(i)  for 
the  purpose  of  reporting  to  the  lender 
the  date  that  the  student  has  withdrawn 
from  the  school  and  for  determining 
when  a  refund  must  be  paid  under  34 
CFR  668.22. 

(Authority:  20  U  S.C.  1077, 1078, 1078-1, 
1078-2,1082,1094) 


12,  Section  682.606  is  removed  and 
reserved. 

13.  Section  682.607  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  682.607  Payment  of  a  refund  to  a  lender. 
***** 

(c)  *  *  * 

(1)  Within  60  days  after  the  student’s 
withdrawal  as  determined  under  34  CFR 
668.22(i). 

***** 

15.  Appendix  A  to  part  682  is 
removed  and  reserved. 

Appendix  A  [Renuived  and  Reserved] 

IFR  Doc.  94-29262  Filed  11-28-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  261 
R1N  1076-AD10 

Preservation  of  Antiquities 

AGENCY:  Bureau  of  Indian  AR^airs, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
-  (BIA)  is  proposing  to  delete  regulations 
contained  in  25  Code  of  Federal 
Regulations  (CFR)  Part  261,  which 
provide  Bureau-specific  procedures  for 
the  issuance  and  administration  of 
archaeological  permits  under  the 
Antiquities  Act  of  1906.  These 
regulations  have  been  superseded  by 
regulations  in  25  CFR  Part  262,  which 
cover  BLA  issuance  and  administration 
of  such  permits  under  the  more 
comprehensive.  Archaeological 
Resources  Protection  Act  of  1979. 

DATES:  Conunents  must  be  received  on 
,  or  before  January  30, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  the 
Environmental  Servk:es  Staff,  Bureau  of 
Indian  Affairs,  Mail  Stop  4525, 1849  C 
Street,  N.W.,  Washington,  D.C.,  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Sutherland  on  (202)  208- 
4791. 

SUPPLEMENTARY  INFORMATION:  The  part 
proposed  for  deletion  is  merely  a 


Biu^au-specific  parallel  to  uniform  , 
regulations  in  43  CFR  Part  3,  which  set 
procedures  for  the  issuance  and 
administration  of  permits  under  the 
Antiquities  Act  of  1906  (16  U.S.C  432). 
For  example,  the  “field  officer  in 
charge”  under  43  CFR  Part  3  becomes 
the  “Superintendent”  in  25  CFR  Part 
261,  and  permits  in  Part  261  are  issued 
by  the  “Departmental  Consulting 
Archaeologist”  instead  of  the  “the 
Secretary  having  jurisdiction.” '  . 

Most  of  the  permitting  once  done 
under  the  Antiquities  Act  is  now  done 
under  the  Archaeological  Resources 
Protection  Act  of  1979  (16  U.S.C.  470aa- 
470mm).  The  only  use  for  a  permit 
under  the  older  act  is  for  the  excavation 
of  archaeological  sites  that  are  less  than 
100  years  old.  These  are  not  covered 
under  the  more  recent  act.  On  those  rare 
occasions,  the  Bureau  can  follow  the 
regulations  in  43  CFR  Part  3. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  affcurd 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  this  proposed  rule 
to  the  location  identified  in  the 
addresses  section  of  this  document. 

-The  Department  of  the  Interior  has  ‘ 
determined  that  this  proposed  rule  does 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 


The  Department  of  the  Interior  has 
determine  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866,  and  therefore 
will  not  require  the  approval  of  the 
Office  of  Management  and  Budget. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.G.  601 
et  seq.). 

In  accordance  with  E.0. 12630,  the 
Department  has  determined  that  this  - 
rule  does  not  have  significant  takings 
implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects.  There  are  no 
information  collection  requirements  in 
25  CFR  Part  261. 

The  primary  author  of  this  document 
is  Donald  R.  Sutherland,  Archaeologist, 
Environmental  Services  Staff,  Office  of 
Trust  Responsibilities,  Bureau  of  Indian 
Affairs. 

List  of  Subjects 

Historic  preserv'ation,  Indians — lands. 

For  the  reasons  set  out  in  the 
preamble.  Part  261  of  Title  25,  Chapter 
I  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 

Dated:  November  10. 1994. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  94-29328  Filed  11-28-94:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  232 

[Docket  No.  R-«4-1695;  FR-3374-F-02] 

RIN  2502^F89 

Assisted  Living  Facilities  Under 
Section  232 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  HUD 
regulations  to  implement  statutory 
authority  to  insure  assisted  living 
facilities  for  the  care  of  frail  elderly 
persons.  The  authorizing  statute  is 
section  511  of  the  Housing  and 
Community  Development  Act  of  1992. 
The  rule  also  expands  current 
regulations  to  include  the  refinancing  of 
conventional  (non-FHA  insured) 
nursing  homes,  intermediate  care 
facilities,  assisted  living  facilities  or 
board  and  care  homes  under  section 
232,  pursuant  to  section  223(f)  of  the 
National  Housing  Act,  and  to  insure 
additions  to  such  projects.  Finally,  the 
rule  makes  certain  conforming  changes 
required  by  the  Housing  and 
Community  Development  Act  of  1992 
and  makes  other  minor  technical 
changes  that  remove  ambiguities  or 
reflect  long-standing  Departmental 
policy. 

EFFECTIVE  DATE:  December  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  D.  Cheatham,  Director,  Office  of 
Insured  Multifamily  Housing 
Development,  451  Seventh  Street,  S\V, 
Washington,  DC  20410-0500,  telephone: 
(202)  708-3000;  the  telecommunications 
device  for  the  deaf  (TDD)  telephone 
number  is  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Currently,  under  section  232  of  the 
National  Housing  Act  (NHA),  and  the 
accompanying  regulations  at  24  CFR 
part  232,  the  Department  insures 
mortgages  for  nursing  homes, 
intermediate  care  facilities,  and  board 
and  care  homes.  Section  511  of  the 
Housing  and  Comrnunity  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28,  1992)  (1992  HCD  Act) 
amends  section  232  to  also  authorize 
FHA  mortgage  insurance  for  “assisted 
living  facilities.”  In  compliance  with 


section  511,  this  rule  revises  HUD 
regulations  at  24  CFR  part  232  to  make 
assisted  living  facilities  for  the  care  of 
the  fi-ail  elderly  eligible  for  mortgage 
insurance. 

Under  the  NHA  and  this  rule,  the 
term  “assisted  living  facility”  means  a 
public  facility,  proprietary  facility,  or 
facility  of  a  private  nonprofit 
corporation  that: 

(1)  Is  licensed  and  regulated  by  the 
State  (or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  die 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located): 

(2)  Makes  available  to  residents 
supportive  services  to  assist  the 
residents  in  carrying  out  activities  of 
daily  living  such  as  bathing,  dressing, 
eating,  getting  in  and  out  of  bed  or 
chairs,  walking,  going  outdoors,  using 
the  toilet,  laundry,  home  management, 
preparing  meals,  shopping  for  personal 
items,  obtaining  and  t^ing  medications, 
managing  money,  using  the  telephone, 
or  performing  light  or  heavy  housework, 
and  which  may  make  available  to 
residents  home  health  care  services, 
such  as  nursing  and  therapy;  and 

(3)  Provides  separate  dwelling  units 
for  residents,  each  of  which  may  contain 
a  full  kitchen  or  bathroom,  and  includes 
common  rooms  and  other  facilities 
appropriate  for  the  provision  of 
supportive  services  to  residents  of  the 
facility. 

Under  the  NHA  and  this  rule,  the 
term  “frail  elderly”  has  the  same 
meaning  as  that  term  has  in  section 
802(k)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA).  Section  802(k)(8)  defines  “frail 
elderly”  as  meaning  an  elderly  person 
who  is  unable  to  perform  at  least  three 
activities  of  daily  living  adopted  by  the 
Secretary.  (The  term  “elderly  person” 
means  a  person  who  is  at  least  62  years 
of  age.  The  term  “activity  for  daily 
living”  in  turn  means  an  activity 
regularly  necessary  for  personal  care 
and  includes  bathing,  dressing,  eating, 
getting  in  and  out  of  bed  and  chairs, 
walking,  going  outdoors,  and  using  the 
toilet.) 

An  assisted  living  facility  may  be  free¬ 
standing,  or  part  of  a  complex  that 
includes  a  nursing  home,  an 
intermediate  care  facility,  a  board  and 
care  facility  or  any  combination  of  the 
above.  However,  in  compliance  with 
section  511  of  the  1992  HCD  Act,  this 
rule  does  not  authorize  mortgage 
insurance  for  an  assisted  living  facility 
unless  the  Secretary  determines  that  the 
level  of  financing  acquired  by  the 
mortgagor  and  any  other  re,sources 
available  for  the  facility  are  sufficient  to 


ensure  that  the  facility  contains 
dwelling  units  and  facilities  for  the 
provision  of  supportive  services;  the 
mortgagor  provides  satisfactory 
assurances  that  no  dwelling  unit  in  the 
facility  will  be  occupied  by  more  than 
one  person  without  the  consent  of  all 
such  occupants;  and  the  appropriate 
state  licensing  agency  for  the  state, 
mimicipality  or  other  political 
subdivision  in  which  the  facility  is  or  is 
to  be  located  provides  adequate 
assurances  that  the  facility  will  comply 
with  any  applicable  standards  and 
requirements  for  such  facilities. 

Section  511  of  the  1992  HOD  Act  also 
amends  section  223(f)  of  the  NHA.  In 
accordance  with  section  511,  this  rule 
authorizes  the  refinancing  of  an  existing 
assisted  living  facility.  This  rule  also 
expands  the  section  232  program  to 
include  the  refinancing  of 
conventionally  financed  projects  under 
section  223(f)  of  the  National  Housing 
Act.  Section  409  of  the  Housing  and 
Community  Development  Act  of  1987 
amended  section  223(f)  of  the  NHA  to 
cover  such  refinancing  of  the  debt  of  an 
existing  nursing  home,  existing 
intermediate  care  facility,  or  existing 
board  and  care  facility  (collectively 
referred  to  as  “residential  care  facility”), 
or  any  combination  of  the  above. 

How'ever,  after  section  409  of  the 
Housing  and  Community  Development 
Act  of  1987  was  enacted,  the 
Department  limited  its  implementation 
to  existing  FHA-insured  residential  care 
facilities.  (See  August  31, 1988  Federal 
Register  at  53  F.R.  33735).  HUD's 
decision  not  to  implement  section  409 
in  its  entirety  w^as  based  on  the  fact  that 
HUD  had  no  experience  in  underwriting 
existing  residential  care  facilities.  By 
limiting  the  insurance  for  refinanced 
transactions  to  currently  FHA-insured 
projects  with  a  known  track  record 
(annual  inspections,  availability  of 
audited  financial  statements,  etc.),  the 
Department  could  more  adequately 
protect  the  General  Insurance  Fund. 

However,  the  House  Conference 
Report  for  the  NAHA  (H.R.  101-943, 
101st  Cong.  2d  Sess,  at  524)  emphasizes 
Congress’s  intent  that  the  Department 
fully  implement  section  409  to  include 
conventional  (non-FHA  insured) 
projects.  Accordingly,  the  Department  is 
now’  expanding  the  program  to  include 
mortgages  for  the  purchase  and 
refinancing  of  existing,  conventionally 
financed  residential  care  facilities  under 
section  232  pursuant  to  section  223(0- 

To  implement  other  statutory' 
changes,  this  rule  makes  projects 
consisting  of  an  addition  to  an  existing 
(non-FHA  insured)  nursing  home,  board 
and  care  facility,  intermediate  can? 
facility,  or  assisted  living  facility 
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eligible  for  mortgage  insurance  under 
section  232  of  the  NHA.  Also,  the  rule 
increases  the  loan-to-value  ratio  for 
private  nonprofit  mortgagors  from  90 
percent  to  95  percent,  and  makes  certain 
conforming  changes  with  respect  to  fire 
safety  equipment  for  assisted  living 
facilities. 

This  rule  also  makes  a  number  of 
technical  amendments  to  part  232. 
Specifically,  it  moves  the  definition  of 
substantial  rehabilitation  from 
§  232.902(b)  to  the  definitional  section 
of  the  regulations  (§  232.1),  and  revises 
the  definition  of  substantial 
rehabilitation  to  reflect  the  requirement 
that  rehabilitation  must  involve  two  or 
more  major  building  components.  The 
current  wording  “more  than  one 
building  component"  could  be 
erroneously  interpreted. 

Also,  the  word  “additions"  is 
removed  from  the  definition  of 
substantial  rehabilitation.  The 
placement  of  “additions”  in 
§  232.902(b)  of  the  existing  regulations 
has  caused  confusion  because  it 
incorrectly  suggests  that  the  cost  of  an 
addition  to  an  existing  building  can  be 
used  in  calculating  the  15  percent  of 
value  criterion.  The  term  “additions.”  as 
used  in  §  232.902(b)  was  intended  to 
mean  an  addition  of  a  new  project 
element  in  a  residential  care  facility, 
such  as  a  whirlpool  bath,  safety  railing, 
etc.  The  Department  wants  to  emphasize 
that  these  revisions  to  the  definition  of 
substantial  rehabilitation  do  not  reflect 
a  policy  change,  but  are  technical 
changes  which  reflect  the  Department's 
long-standing  administrative  policy. 

Finally,  the  rule  increases  tne  loan-to- 
value  ratio  for  private  nonprofit 
mortgagors  from  85  percent  to  90 
percent  for  the  purchase  or  refinance  of 
a  residential  care  facility  which  does  not 
involve  substantial  rehabilitation. 

II.  Public  Conunent  on  Proposed  Rule 

On  February  3, 1994,  the  Department 
published  a  proposed  rule  (59  FR  5157) 
entitled  “Assisted  Living  Facilities 
Under  Section  232”.  A  total  of  22 
written  comments  were  received  from 
the  public  on  this  proposal.  What 
follows  is  a  listing  of  the  significant 
issues  raised,  or  recommendations 
made,  in  these  comments  along  with 
HUD’s  response  to  each. 

80  Percent  Medicaid  Payor  Requirement 

Five  commenters  noted  that  current 
regulations  for  new  construction  and 
substantial  rehabilitation  of  nursing 
homes  under  section  232  require  that  80 
percent  of  all  beds  be  underwritten  at 
Medicaid  bed  rates.  They  argued  that, 
while  this  requirement  may  be 
appropriate  when  projecting  jjoteiitial 


bed  mix  for  a  proposed  nursing  home. 
HUD  should  not  use  the  same 
requirement  for  an  existing  property. 

The  commenters  argue  that  many 
nursing  homes  are  economically  sound 
with  a  private-pay  population  of  much 
more  than  20  percent.  They  therefore 
suggest  that,  when  imderwriting  the 
refinancing  of  an  occupied  nursing 
home,  the  Department  assumes  that  the 
payor  mix  remains  as  it  is  presented.  If 
HUD  artificially  assumes  an  80  percent 
Medicaid  payor  rate,  it  will  artificially 
lower  the  property's  income  and  may 
produce  an  artificially  reduced  and 
unworkable  first  mortgage. 

The  commenters  argue  that  a  major 
reason  for  expanding  current  regulations 
to  include  the  refinancing  of  existing 
conventionally  financed  nursing  homes 
and  related  facilities  for  the  elderly  is  to 
reduce  the  unnecessarily  high  cost  of 
borrowing  from  conventional  conduits 
and  Real  Estate  Investment  Trusts 
(REITs).  A  reduction  in  borrowing  cost 
can  help  reduce  the  overall  cost  of 
health  care  in  this  country  but 
unnecessarily  conservative 
underwriting  assumptions  will  work  to 
thwart  this  goal. 

HUD’s  Response 

The  processing  provision  relative  to 
the  use  of  80-85  percent  of  the 
Medicaid  rate  contained  in  the 
administrative  instructions  is  not 
regulatory,  and  thus  it  is  not  part  of  the 
rule.  In  establishing  the  maximum 
mortgage  amount,  HUD  uses  the  80-85 
percent  of  the  actual  or  average 
Medicaid  rate.  This  may  reduce  the 
maximum  amoimt  of  mortgage  that  HUD 
will  insure  since  the  project’s  income 
will  be  based  upon  Medicaid  rates. 
However,  it  is  a  conservative  approach 
necessary  to  protect  the  general 
insurance  fund.  If  HUD  had  to  take  back 
the  mortgage,  there  would  be  a  stable 
income  streeim  to  meet  the  debt  service 
requirements.  This  does  not  mean  that 
the  facility  must  change  its  payor  mix  to 
be  eligible  for  mortgage  insurance.  The 
Medicaid  provisions  currently  apply  to 
new  construction  and  substantial 
rehabilitation.  The  Department  is  in  the 
process  of  determining  what  parameters 
will  be  used  in  the  administrative 
instructions  for  establishing  the 
maximum  mortgage  amount  for  existing 
non-HUD  insured  projects.  The  80 
percent  Medicaid  rule  does  not  apply  to 
board  and  care  homes  and  assisted 
living  facilities. 

Loan-to-Valuc  Ratio 

Five  commenters  support  the 
Department's  proposal  to  distinguish 
between  the  underwTiting  of  projects 
owned  by  profit-motivated  and 


nonprofit  entities.  They  note,  however, 
that  existing  facilities  involve  fewer 
construction  and  leasing  risks  than  the 
FHA-insured  loan  programs  for  new 
construction  which  have  more  liberal 
underwriting  standards.  Consequently, 
they  recommend  that  HUD  permit  loans 
to  cover  acquisition  or  refinancing  costs 
up  to  90  percent  of  value  for  profit- 
motivated  borrowers  and  up  to  95 
percent  of  value  for  nonprofit 
borrowers.  Similarly,  some  commenters 
also  recommend  that  profit-motivated 
and  nonprofit  borrowers  be  limited  to 
maximum  loans  supported  by  no  more 
than  90  percent  and  95  percent  of  net 
income,  respectively. 

HUD’s  Response 

HUD  has  determined  the  loan-to- 
value  for  nonprofits  for  refinance  or 
acquisition  to  be  90  percent  of  HUD’s 
estimate  of  value.  For  profit-motivated 
mortgagor  entities,  the  value  limit  shall 
not  be  in  excess  of  85  percent  of  HUD’s 
estimate  of  the  project.  This  limitation 
is  the  same  as  the  long-standing 
requirement  for  section  207/223(f) 
existing  rental  housing  projects.  The 
maximum  debt  service  mortgage 
limitation  will  be  85  percent  of  net 
projected  project  income  with  the 
nonprofit  amount  at  90  percent. 

Licensure  Requirements 

Six  commenters  noted  that  the 
proposed  rule  defines  assisted  living 
facilities,  in  relevant  part,  as  “a  public 
facility,  proprietary  facility,  or  facility  of 
a  private  nonprofit  corporation  that  is 
used  for  the  care  of  the  frail  elderly,  and 
that;  (1)  is  licensed  and  regulated  by  the 
State  or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located.” 

These  commenters  observed  that 
many  states  and  localities  do  not  have 
licensure  requirements  or  regulations 
for  assisted  living  or  board  and  care 
facilities  and  in  such  cases  it  would  be 
helpful  to  know  what  documents  would 
be  acceptable  to  HUD  in  allowing 
project  financing  to  go  forward. 

One  commenter  recommended  that 
language  should  be  added  to  the  rule 
stating  that  section  232  will  insure  tlie 
financing  of  all  features  not  specified  in 
this  rule,  but  required  by  state  licensure. 
If.  for  example,  a  particular  state’s 
licensure  requirement  mandates 
complete  kitchens  in  each  resident’s 
unit,  this  feature  should  be  covered 
under  the  section  232  insurance 
program. 
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HUD’s  Response 

Section  511  of  the  1992  HCD  Act 
requires  licensiue  and  regulation  by  the 
appropriate  State  agency  (or  if  there  is 
no  state  law  providing  for  state 
licensure  and  regulation,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located).  HUD  requires  that  the  State 
comply  with  section  1616(e)  of  the 
Social  Security  Act  (Keys  Amendment) 
for  both  board  and  care  homes  and 
assisted  living  facilities.  This  means  that 
there  is  an  agency  that  is  responsible  for 
licensure  and  standards.  Licensure 
implies  that  the  facility  is  authorized  to 
operate  in  the  State.  Standards  involve 
monitoring  activities  such  as  inspection 
for  compliance  and  enforcement.  HUD 
understands  that  State  regulations  differ 
from  State  to  State.  Therefore,  HUD  is 
flexible  with  respect  to  the  existing 
State  regulations  for  board  and  care 
homes  and  assisted  living  facilities,  as 
long  as  such  facilities  meet  the  basic 
HUD  requirements.  In  today’s  rule, 
assisted  living  facility  imits  may  contain 
full  kitchens,  kitchenettes,  no  kitchens 
or  a  combination  depending  on  the 
design  and  market.  HUD  will  strive  to 
accommodate  the  State’s  regulations 
whenever  possible  without  jeopardizing 
underwriting  standards  and  other 
requirements.  In  order  for  an  assisted 
living  facility  to  be  endorsed  for 
mortgage  insurance,  it  must  be  in 
compliance  with  all  applicable  Federal, 
State  and  local  laws. 

One  Person  Occupancy  Issue 

Three  commenters  urged  HUD  to 
clarify  §  232.7(b)  of  the  proposed  rule  so 
that  the  resident  consent  requirement 
with  respect  to  multiple  occupancy  is 
only  required  with  respect  to  the 
dwelling  unit  in  question.  Under  the 
proposed  rule,  some  occupants  of  an 
assisted  living  facility  might  believe  that 
the  consent  of  all  project  residents  is 
required,  a  standard  virtually 
im{K)ssible  to  meet. 

HUD’s  Response 

The  Department  agrees  that  this 
provision  requires  clarification.  The 
final  rule  has  been  changed  to  reflect  the 
requirement  that  only  the  consent  of  the 
occupant(s)  of  the  dwelling  imit  subject 
to  the  multiple  occupancy  is  needed  to 
authorize  the  multiple  occupancy.  The 
regulatory  text  in  §  232.7(b)  of  today’s 
final  rule  reads,  "Injo  dwelling  unit  in 
the  facility  will  be  occupied  by  more 
than  one  person  without  the  consent  of 
all  occupant(s)  of  such  dwelling  unit.” 

Facility  Requirements 

Section  232.39  of  the  proposed  rule 
requires  that  each  assisted  living  facility 


have  a  central  kitchen  and  group  dining 
facilities.  Eight  commenters  suggested 
that  HUD  modify  this  requiremeitt  so 
that  each  facility  either  have  a  central 
kitchen  or  demonstrate  its  capacity  to 
provide  hot  meals  to  all  residents.  Such 
a  modification  would  enable  facilities  to 
utilize  outside  catering  services  or  food 
service  provision  from  a  near-by  facility 
or  institution.  These  commenters 
believe  this  flexibility  could  be 
particularly  beneficial  to  those  facilities 
serving  low-  and  moderate-income 
residents. 

Some  of  these  commenters  also  made 
similar  comments  in  connection  with 
the  full  bathroom  requirement  in 
§  232.39  of  the  proposed  rule. 

HUD’s  Response 

In  the  final  regulations,  an  assisted 
living  unit  may  contain  a  kitchenette  or 
a  full  kitchen,  but  is  not  required  to  do 
so.  However,  the  facility  must  still 
provide  space  for  a  main  kitchen  and 
dining  room.  The  facility  must  provide 
central  dining  to  accommodate  three 
meals  per  day.  The  facility  may  contract 
with  another  facility  for  food  service. 

The  meals  may  be  catered  and  served  in 
the  dining  room  depending  on  the  State 
licensure  standard.  If  the  facility 
proposes  to  contract  catered  meals  and 
no  central  kitchen  is  desired,  space  for 
a  central  kitchen  must  still  be  provided 
in  the  event  that  HUD  must  foreclose 
and  operate  the  facility. 

In  regard  to  the  full  bathroom 
requirement  in  the  proposed  rule,  HUD 
has  changed  §  232.39  of  the  final  rule  to 
reflect  the  statutory  provision  that  a  full 
bathroom  is  an  option,  but  not  a 
requirement. 

Section  202  and  221(d)(3)  Elderly 
Projects 

One  commenter  suggested  that  the 
Department  consider  authorizing 
mortgage  insurance  for  the  addition  of 
assisted  living  units  to  Section  202  and 
Section  221(d)(3)  elderly  housing 
projects,  provided  that  the  existing 
indebtedness  is  refinanced  as  part  of  the 
transaction.  This  commenter  argued  that 
the  resultant  facilities  would  provide  an 
internal  feeder  source  for  the  new 
assisted  living  units,  and  would  be  the 
first  facilities  to  offer  a  continuum  of 
care  for  the  lower-income  elderly. 

HUD’s  Response 

The  Department  has  no  statutory 
authority  to  do  as  the  commenter 
suggested.  The  NHA  provides  separate 
requirements  for  elderly  rental  housing 
and  residential  health  care  facilities.  A 
project  eligible  under  one  Section  of  the 
NHA  (e.g.  an  elderly  project  under 
§  221(d)(4))  would  not  necessarily 


qualify  as  an  assisted  living  facility 
under  section  232.  Moreover,  section 
202  is  implemented  under  the  Housing 
Act  of  1959  (not  the  NHA),  and  contains 
different  statutory  requirements. 

HUD  currently  has  a  continuum  of 
care  under  the  section  232  program.  The 
delivery  of  care  includes  sldlled  nursing 
facilities  (sub-acute  care),  intermediate 
care  facilities  (ICF/MR),  board  and  care 
homes,  and  assisted  living  facilities.  In 
addition,  a  day  care  center  may  be 
added  if  it  is  in  conjunction  with  one  of 
the  above  facilities. 

An  assisted  living  facility  and  board 
and  care  home  could  be  the  logical 
place  for  the  frail  elderly  who  are 
currently  residing  in  elderly  housing 
that  does  not  offer  supportive  services  to 
individuals  who  need  assistance  with 
activities  of  daily  living.  Unfortunately, 
many  state  Medicaid  payment  systems 
do  not  pay  for  coverage  that  would  offer 
continuity  of  care.  Most  section  232 
board  and  care  homes  are  market  rate. 

Three  Year  Requirement 

The  proposed  rule  states  that  (1)  the 
project  must  not  require  substantial 
rehabilitation  and  (2)  three  years  must 
have  elapsed  from  the  date  of 
completion  of  construction  or 
substantial  rehabilitation  of  the  project, 
or  fi’om  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  insur£mce. 

One  commenter  believes  that  this 
"three  year  requirement”  needs 
clarification  since  it  is  not  uncommon 
for  existing  projects  that  were  originally 
constructed  several  years  ago  to 
subsequently  add  a  modest  number  of 
beds.  In  many  such  instances,  the  cost 
of  adding  these  beds  would  not  be  a 
major  expenditure  (compared  to  the 
total  project  value).  As  currently 
proposed,  the  rule  is  unclear  as  to 
whether  it  is  possible  to  process  a 
section  223(f)  application  for  a  project 
that  has  added  additional  beds  within 
three  years  of  the  application  date. 

Another  commenter  urged  the 
Department  to  modify  both  its  section 
223(f)  multifamily  mortgage  program 
and  this  rule  by  replacing  the 
requirement  that  eligible  existing  rental 
housing  projects  be  at  least  three  years 
old  with  a  requirement  that  projects 
must  have  achieved  an  occupancy  level 
that  produces  enough  income  to  pay  all 
expenses,  including  debt  service.  Such 
a  change  would  end  the  exclusion  of 
sound  and  worthwhile  projects  fi-om  the 
section  223(f)  program. 

HUD’s  Response 

The  section  207/223ff)  program  for 
purchase  and  refinance  of  existing 
rental  projects  requires  that  projects  be 
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completed  for  at  least  three  years.  This 
has  been  carried  over  to  the  Section 
232/223(f)  program.  The  three  year  rule 
in  a  section  223(f)  refinance  transaction 
means  that  the  project  must  be  in 
operation  for  at  least  three  years  after 
completion  of  construction  or 
substantial  rehabiUtation  prior  to  filing 
an  application.  For  section  232  projects, 
this  would  include  ciny  additions. 

Definition  of  Frail  Elderly 

Six  commenters  argued  that  the  rule’s 
definition  of  a  frail  elderly  person  as 
one  unable  to  perform  at  least  three 
activities  of  daily  living  is  unduly 
restrictive.  They  reconunended  that  the 
requirement  be  changed  either  to;  (1) 
Reduce  the  daily  activities  from  three  to 
one,  (2)  rely  on  state  licensure  to 
provide  assurance  that  the  program  will 
not  be  used  to  refinance  other  types  of 
facility,  or  (3)  instead  of  requiring  that 
a  person  be  “unable  to  perform”  certain 
activities  provide  that  the  person  “may 
require  assistance  with”  certain 
activities. 

HUD's  Response 

The  definition  of  “frail  elderly”  is 
statutory.  It  is  included  in  section  802(k) 
of  NAHA.  HUD  does  not  have  the 
authority  to  decrease  the  number  of 
activities  of  daily  living  (ADL)  for 
assisted  living  projects.  Board  and  care 
homes  are  not  limited  to  the  frail  elderly 
population  and  may  be  used  for  other 
types  of  occupants,  such  as 
developmentally  disabled  persons  who 
are  unable  to  perform  one  or  two 
activities  of  daily  living. 

Age  and  Disability  Qualifications; 
Income  Qualifications 

One  commenter  stated  that  assisted 
living  facilities  should  be  considered  a 
need  driven  product,  and  for  this 
reason,  market  feasibility  should  focus 
on  the  population  aged  75  or  older 
experiencing  problems  with  one  or  more 
ADLs.  The  Senate  Aging  Committee,  the 
Administration  on  Aging,  and  the 
Health  Care  Financing  Administration 
all  publish  statistics  on  the  percentage 
of  elderly  persons  aged  75  or  older  that 
experience  problems  with  one  or  more 
ADLs.  "this  methodology  for  quantifying 
the  number  of  age-  and  disability- 
qualified  elderly  in  a  particular  market 
area  may  underestimate  the  number  of 
qualified  individuals  by  excluding 
younger  persons  with  physical  or 
cognitive  impairments.  Nevertheless, 
the  commenter  believes  it  is  a  sound 
method  for  quantifying  the  primary 
market,  and  would  require  only  slight 
adjustments  to  account  for  usage  by 
younger  physically  or  mentally 
impaired  persons.  Such  a  method  would 


rarely  result  in  positive  feasibility 
determinations  for  projects  in  excess  of 
100  imits. 

The  commenter  also  suggested  that,  in 
determining  the  income-eligible 
population  for  a  proposed  assisted 
living  facility  with  a  given  monthly 
rental  charge,  the  Department  should 
take  into  account  that  elderly  persons 
who  are  driven  by  need  to  move  into 
such  a  facility  are  willing  to  spend  up 
to  65  percent  of  their  income  for  the 
monthly  charge.  The  traditional 
affordability  standard  of  “30  percent  of 
income  for  rent”  does  not  apply,  as  the 
rental  charge  would  include  shelter, 
meals,  and  additional  supportive 
services.  Also,  it  is  quite  common  that 
family  members  will  provide  financial 
support  for  relatives  in  assisted  living 
facilities.  This  further  supports  the 
argument  that  income  eligibility  should 
be  established  on  the  basis  of  the  65- 
percent-of-income-for-rent  standard. 

HUD’s  Response 

The  Department  does  not  get  involved 
in  income  eligibility  nor  does  the 
program  include  a  30-percent-of- 
income-for-rent  standard.  From  an 
xmderwriting  standpoint,  the  processing 
takes  into  consideration  the 
demographics,  licensed  facilities,  level 
of  competition,  rates,  physical  settings, 
service  component,  occupancy,  income 
sources,  type  of  clientele,  staffing  and 
location.  HUD  market  analysis  considers 
the  type  of  project  and  the  services 
offered. 

In  addition  to  the  above,  the 
Department  looks  at  the  developer’s 
expertise  in  developing,  operating  and 
managing  board  and  care  homes  and 
assisted  living  facilities.  The  experience 
and  qualifications  of  the  mortgagor 
entity  will  be  reviewed  along  with  the 
sponsor’s  marketing  plan.  It  was  HUD’s 
intention  that  assisted  living  facilities 
would  be  of  modest  design  and  not 
appeal  to  the  limited  market  as  luxury 
retirement  projects.  Assisted  living 
facilities  are  not  designed  to  provide 
comprehensive  nursing  care. 

Medicaid  Reimbursement 

One  commenter  noted  that  many 
states  are  developing  Medicaid  waiver 
programs  to  provide  reimbursement  for 
care  provided  to  low-income  elderly 
residing  in  assisted  living  facifities. 
Currently,  Medicaid  reimbursement  is 
only  available  for  persons  who  are 
Medicaid-eligible  and  nursing  home 
eligible  (i.e.,  low-income  persons  who 
have  problems  with  three  or  more 
ADLs),  who  will  reside  in  licensed 
assisted  living  facilities.  The  commenter 
believes  that  the  Department  should 
take  steps  to  ensure  that  the  Section  232 


program  and  state  Medicaid  waiver 
programs  can  be  combined  to  finance 
affordable  assisted  living  facilities.  In 
particular,  the  commenter  believes  that 
the  Department  should  consider 
waiving  market  feasibility  tests  for 
projects,  or  portions  of  projects,  that 
have  been  certified  for  participation  in 
the  state’s  Medicaid  waiver  program. 

HUD’s  Response 

Medicaid  is  a  State  administered 
program  and  HUD  has  no  control  over 
the  State’s  reimbursement  payment 
system.  Each  State  budgets  the  amoimt 
of  money  to  be  spent  on  Medicaid  and 
chooses  the  services  that  will  be 
Medicaid  eligible.  In  1989,  the  State  of 
Oregon  chose  to  pay  for  assisted  living 
services  with  Medicaid  monies.  Even  if 
states  adopted  the  Oregon  plan,  only  a 
small  portion  of  a  particular  project 
would  be  Medicaid  certified.  The 
resident  would  still  have  to  be  eligible 
for  Medicaid  based  on  medical  need. 

The  President’s  Health  Security  Act 
would  retain  current  Medicaid  nursing 
home  benefits  while  making 
improvements  in  the  home  and 
commimity-based  services  for  assisted 
living  facilities.  Due  to  high  cost  of 
nursing  home  care,  the  board  and  care 
home  and  assisted  living  facility  may  be 
less  expensive  and  offer  an  alternative 
to  nursing  homes.  States  may  request  a 
State  Medicaid  waiver  to  use  Medicaid 
monies  for  home  and  community-based 
services  or  implement  a  plan  to  use 
Medicaid  monies  to  pay  for  residential 
care  services.  However,  HUD  still  has  a 
responsibility  to  ensure  that  insured 
projects  are  marketable  and  that  the 
Department’s  interests  are  protected  in 
the  event  of  default. 

III.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  rule  expands  eligible  projects  for 
FHA  mortgage  insurance  to  include 
assisted  living  facilities,  and  additions 
to  existing  projects,  neither  of  which  are 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
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National  Environmental  Policy  Act  of 
1969,  at  tbe  time  of  development  of  the 
proposed  rule.  The  Finding  remains 
applicable  to  this  final  rule  and  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
General  Counsel,  the  Rules  Docket  Clerk 
room  10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410; 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  r^tionship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  rule  is  directed  to 
owners  of  residential  care  facihties,  and 
will  not  impinge  upon  the  relationship 
betw'een  the  Feder^  Government  and 
State  and  local  governments.  As  a  result, 
the  rule  is  not  sul^ect  to  review  under 
the  order. 

E.  Executive  Order  12606,.  The  Family 

The  General  Counsel,  as  the 
Designated  Ofilcial  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  ol  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

F.  Regulatory  Agenda 

This  rule  is  listed  as  item  no.  1797  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994,  (59  FR  57632,  57655)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

G.  The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.129. 

List  of  Subjects  hi  24  CFR  Part  232 

Fire  prevention.  Health  facilities. 

Loan  programs — health,  Loan 
programs — Chousing  and  commimity 
development.  Mortgage  insurance. 
Nursing  homes,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  Part  232  is 
amended  as  follows: 

1.  The  authority  citation  for  24  CFR 
part  232  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1715w. 
17152(9):  42  U.S.CL  3535(d). 


2.  The  heading  of  24  CFR  part  232  is 
revised  to  read  as  follows: 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 

INTERMEDIATE  CARE  FACUJTIES, 
BOARD  AND  CARE  HOMES,  AND 
ASSISTED  LIVING  FACtLITtES 

3.  Section  232.1  is  amended  by 
revising  paragraph  (jl^and  by  adding 
new  paragraphs  (m),  (n),  (o),and  (p)  to 
read  as  follows: 

§  232.1  Definitions. 
***** 

(j)  Project  means  a  nursing  home, 
intermediate  care  facility,  assisted  living 
facility  or  board  and  care  home,  or  any 
combination  of  nursing  home, 
intermediate  care  facility,  assisted  living 
facility  or  board  and  care  home, 
approved  by  the  Commissioner  under 
provisions  under  this  subpart.  A  project 
may  include  such  additional  facilities  as 
may  be  authorized  by  the  Secretary  for 
the  nonresident  care  of  elderly 
individuals  and  others  who  are  able  to 
live  independently  but  who  require  care 
during  the  day. 

***** 

(m)  Assisted  Living  Facility  means  a 
public  facihty,  proprietary  facility,  or 
faciUty  of  a  private  nonprofit 
corporation  that  is  used  for  the  care  of 
the  hail  elderly,  and  that: 

(1)  Is  licens^  and  regulated  by  the 
State  or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State, by  the 
municipality  ot  other  pohtical 
subdivision  in  which  the  facility  is 
located; 

(2)  Makes  availaUe  to  residents 
supportive  services  to  assist  the 
residents  in  carrying  out  activities  of 
daily  living  such  as  bathing,  dressing, 
eating,  getting  in  and  out  of  bed  or 
chairs,  walking,  going  outdoors,  using 
the  toilet,  doing  laundry,  preparing 
meals,  shopping  for  ];)ersonal  items, 
obtaining  and  taking  medications, 
managing  money,  using  the  telephone, 
or  performing  light  or  heavy  housework, 
and  which  may  make  available  to 
residents  home  health  care  services, 
such  as  nursing  and  therapy; 

(3)  Provides  separate  dwelling  units 
for  residents,  each  of  which  may  contain 
a  full  kitchen  or  bathroom,  and  includes 
common  rooms  and  other  facilities 
appropriate  for  the  provision  of 
supportive  services  to  residents  of  the 
facility. 

(n)  Elderly  person  means  a  person 
who  is  at  least  62  years  of  age. 

(o)  Frail  elderly  person  means  an 
elderly  person  who  is  unable  to  perform 
at  least  three  activities  of  daily  living. 


Activity  of  daily  living  means  an 
activity  necessary  on  a  regular  basis  for 
personal  care  and  include  batbmg, 
dressing,  eating,  getting  in  and  out  of 
beds  and  chairs,  walking,  goti^ 
outdoors  and  using  the  toilet. 

(p)  Substantial  rehabilitation  consists 
of  repairs,  replacements  and 
improvements: 

(1)  The  cost  of  which  exceeds  the 
greater  of  fifteen  percent  fl5%}  of  the 
Project’s  value  after  completion  of  all 
repairs,  replacements,  and 
improvements;  or 

(2)  That  involve  the  rejJacement  of 
two  or  more  major  building 
components.  For  purposes  of  this 
definition,  the  term  majOT  building 
component  includes:  roof  structures; 
ceiling,  wall,  or  floor  structures; 
foundations;  plumbing  systems;  heating 
and  air  conditioning  systems;  and 
electrical  systems. 

4.  A  new  §  232.7  is  added  to  the  end 
of  the  undesignated  center  heading, 
“APPLICATION  AND 
CERTIFICATION”,  in  subpart  A,  to  read 
as  follows: 

Subpart  A — Eligibilitfy  Requirements 
***** 

Application  and  Certification 
****•- 

§  232.7  Additional  requirements  for 
assisted  living  facilities. 

In  the  case  of  an  assisted  living 
facility,  or  any  such  facility  combined 
with  any  other  home  or  facility,  the 
Secretary  shall  not  insure  any  mortgage 
under  this  part  unless: 

(a)  The  Secretary  determines  that  the 
level  of  financing  acquired  by  the 
mortgagor  and  any  oAer  resources 
available  for  the  facility  will  be 
sufficient  to  ensure  that  the  fecibty 
contains  the  dwelling  units  and 
facilities  for  the  provision  of  supportive 
services  in  accordance  with  §  232.1(ml; 

(b)  The  mortgagor  provides  assurances 
satisfactory  to  the  Secretary  that  no 
dwelling  imit  in  the  facility  will  be 
occupied  by  more  than  one  person' 
without  the  consent  of  all  occupant(s)  of 
such  dwelling  imit;  and 

(c)  The  appropriate  state  licensing 
agency  for  the  state,  municipality  or 
other  political  subdivision  in  vditich  the 
facility  is  or  is  to  be  located  provides 
such  assurances  as  the  Secretary 
considers  necessary  that  the  facility  will 
comply  with  any  applicable  standards 
and  requirements  for  such  facilities. 

5.  Section  232.30  is  revised  to  read  as 
follows: 
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§  232.30  Maximum  mortgage  amounts  for 
new  construction  and  substantiai 
rehabiiitation. 

The  mortgage  for  a  project  involving 
proposed  new  construction  or 
substantial  rehabilitation  by  a  proht 
motivated  mortgagor  shall  involve  a 
principal  obligation  not  in  excess  of  90 
percent  of  the  Commissioner’s  estimate 
of  the  value  of  the  project,  including 
equipment  to  be  used  in  the  operation, 
when  the  proposed  improvements  are 
completed  and  the  equipment  is 
installed.  The  mortgage  for  a  project 
involving  proposed  new  construction  or 
substantial  rehabilitation  by  a  private 
nonprofit  mortgagor  shall  involve  a 
principal  obligation  not  in  excess  of  95 
percent  of  such  value,  including 
equipment. 

6.  Section  232.32  is  amended  by 
revising  the  section  heading,  the 
introductory  paragraph,  and  paragraphs 
(bj  and  (c)  to  read  as  follows: 

§232.32  Adjusted  mortgage  amount- 
substantial  rehabilitation  projects. 

In  addition  to  the  limitations  of 
§  232.30,  a  mortgage  having  a  principal 
amount  computed  in  compliance  with 
the  applicable  provisions  of  this 
subpart,  and  which  involves  a  project  to 
be  substantially  rehabilitated,  shall  be 
subject  to  the  following  additional 
limitations: 

***** 

(b)  Property  subject  to  existing 
mortgage.  If  the  mortgagor  owns  the 
project  subject  to  an  outstanding 
indebtedness,  which  is  to  be  refinanced 
with  part  of  the  insiued  mortgage,  the 
maximum  mortgage  amount  shall  not 
exceed: 

(1)  The  Commissioner’s  estimate  of 
the  cost  of  the  repair  or  rehabilitation; 
plus 

(2)  Such  portion  of  the  outstanding 
indebtedness  as  does  not  exceed  90 
percent  (95  percent  for  a  private 
nonprofit  mortgagor)  of  the 
Commissioner’s  estimate  of  the  fair 
market  value  of  such  land  and 
improvements  prior  to  the  repair  or 
rehabiiitation:  or 

(c)  Property  to  be  acquired.  If  the 
project  is  to  be  acquired  by  the 
mortgagor  and  the  purchase  price  is  to 
be  financed  with  a  part  of  the  insured 
mortgage,  the  maximum  mortgage 
amount  shall  not  exceed  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of: 

(1)  The  Commissioner’s  estimate  of 
the  cost  of  the  repair  or  rehabilitation; 
and 

12)  ihe  actual  purchase  price  of  the 
land  and  improvements,  but  not  in 
excess  of  the  Commissioner’s  estimate 
of  the  fair  market  value  of  such  land  and 


improvements  prior  to  the  repair  or 
rehabilitation. 

7.  In  §  232.39,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§232.39  Construction  standards. 
***** 

(c)(1)  An  assisted  living  facility  shall 
be  one  or  more  free-standing  structures 
(architecturally  independent  of  any 
other  structure),  an  entity  of  an  existing 
structure  such  as  a  board  and  care 
home,  or  connected  to  a  main  building 
or  identifiable  separate  portions  of  one 
or  more  fiue-standing  structures 
containing  not  fewer  than  five 
residential  efficiency,  one-bedroom  or 
two-bedroom  units.  Residential  unit 
means  a  separate  apartment  or  unit  for 
one  or  more  persons. 

(2)  An  assisted  living  unit  may 
contain  a  full  bathroom  and  may 
contain  a  kitchenette  or  a  full  kitchen 
depending  on  the  design  and  market.  A 
kitchen  is  not  required  in  each  unit; 
however,  the  facility  must  have  areas  for 
a  central  kitchen  (adequate  space,  site 
and  building  layout)  and  group  dining 
facilities.  The  assisted  living  facility  or 
designated  portion  of  the  structure  shall 
not  contain  any  nursing  home  or 
intermediate  care  beds,  but  may  contain 
board  and  care  beds.  In  addition, 
assisted  living  facilities  must  meet  State 
and  local  licensing  requirements, 
governmental  building  codes,  and  other 
occupancy  standards. 

8.  A  new  §  232.42a  is  added  to 
subpart  A  to  read  as  follows: 

§  232.42a  Additions  to  existing  projects. 

A  mortgage  which  covers  an  addition 
to  an  existing  project  is  eligible  for 
insurance  imder  dhis  part,  provided  that, 
if  there  is  a  mortgage  on  the  existing 
project,  such  mortgage  must  be 
refinanced  imder  this  part.  The 
mortgage  amount  for  an  addition  in  all 
cases  shall  be  determined  under 
§  232.30.  If  the  existing  project  requires 
substantial  rehabilitation  then  the 
mortgage  amount  for  refinancing  the 
existing  facility  shall  be  determindll 
under  §§  232.30  and  232.32.  If  the 
existing  project  does  not  require 
substantial  rehabilitation  then  the 
mortgage  amount  for  refinancing  the 
existing  facility  shall  be  determined 
under  §  232.903.  The  resulting 
determination  for  the  mortgage  on  the 
addition  and  the  resulting 
determination  for  the  refinanced 
mortgage  on  the  existing  project  must  be 
blended  emd  both  the  addition  and  the 
existing  project  must  be  subject  to  the 
same  mortgage. 

9.  Section  232.89  is  revised  to  read  as 
follows: 


§  232.89  Reduction  In  mortgage  amount 
If  the  principal  obligation  of  the 
mortgage  exceeds  90  percent  (95  percent 
for  a  private  nonprofit  mortgagor)  of  the 
total  amount  as  shown  by  the  certificate 
of  actual  cost  plus  the  value  of  the  land 
(the  cost  shown  by  the  certificate  of 
actual  cost  in  rehabilitation  cases),  the 
mortgage  shall  be  reduced  by  the 
amount  of  such  excess  prior  to  final 
endorsement  for  insurance. 

10.  Section  232.90  is  amended  by 
revising  the  section  heading,  the 
introductory  paragraph,  and  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§232.90  Substantial  rehabilitation 
projects. 

In  the  event  the  mortgage  is  to  finance 
substantial  rehabilitation,  the 
mortgagor’s  actual  cost  of  the  substantial 
rehabilitation  may  include  the  items  of 
expense  permitted  by  new  construction 
in  accordance  with  this  part  and  the 
applicable  cost  certification  procedure 
described  therein  will  be  required; 
provided  such  mortgage  shall  be  subject 
to  the  following  limitations: 
***** 

(b)  Property  subject  to  existing 
mortgage.  If  the  insured  mortgage  is  to 
include  the  cost  of  refinancing  an 
existing  mortgage  acceptable  to  the 
Commissioner,  the  amount  of  the 
existing  mortgage  or  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of  the  Commissioner’s 
estimate  of  the  fair  market  value  of  the 
land  and  existing  improvements  prior  to 
the  repair  or  rehabilitation,  whichever  is 
the  lesser,  shall  be  added  to  the  actual 
cost  of  the  repair  or  rehabilitation  If  the 
principal  obligation  of  the  insured 
mortgage  exceeds  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess,  prior  to 
filial  endorsement  for  insurance. 

(c)  Property  to  be  acquired.  If  the 
mortgage  is  to  include  the  cost  of  land 
and  improvements,  and  the  purchase 
price  thereof  is  to  be  financed  with  part 
of  the  mortgage  proceeds,  the  purchase 
price  or  the  Commissioner’s  estimate  of 
the  fair  market  value  of  land  and 
existing  improvements  prior  to  repair  or 
rehabilitation,  whichever  is  the  lesser, 
shall  be  added  to  the  actual  cost  of  the 
repair  or  rehabihtation.  If  the  principal 
obligation  of  the  insured  mortgage 
exceeds  the  applicable  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess  prior  to 
final  endorsement  for  insurance. 

11.  Section  232.500  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(1),  and  paragraph  (d),  to 
read  as  follows: 
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§232.500  Dtftaiitione. 
***** 

(c) (1)  Fire  safety  equipmeat  means 
equipment  that  is  purc^sed,  installed, 
and  maintained  in  a  nursing  home, 
intermediate  care  £Knlity„  assisted  living 
facility,  or  board  and  care  home  and  that 
meets  the  following  standards  for  the 
applicable  occupancy: 
***** 

(d)  Fire  safety  Joan  means  uay  form  of 
secured  or  unsecured  obligation 
determined  by  the  Commissioner  to  be 
eligible  for  insurance  under  this  subpart 
and,  in  the  case  of  an  assisted  living 
facility  or  a  board  and  care  home,  made 
with  respect  to  such  a  home  located  in 

a  State  which  the  Secretary  has 
determined  is  in  compliance  with  the 
provisions  of  section  1616(e)  of  the 
Social  Security  Act. 
***** 

12.  Section  232.505  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  232.505  AppWcatton  and  applicaSon  fee. 
***** 

(b)  Filing  of  application.  An 
application  for  insurance  of  a  fire  safety 
loan  for  a  nursing  home,  intermediate 
care  facility,  assisted  living  focility  or 
board  and  care  home  shall  be  submitted 
on  an  approved  HUD  form  by  an 
approved  lender  and  by  the  owners  of 
the  project  to  the  local  HUD  office. 
***** 

13.  Section  232.615  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§232.615  Eligible  borrowers. 

*  *  *  *  * 

(b)  Also  eligible  as  a  borrower  shall  be 
a  profit  or  nonprofit  entity  which  owns 
an  assisted  living  facility  or  board  and 
care  home  for  which  HUD  has 
determined  that  the  installaticm  of  fire 
safety  equipment  is  approvable  under 
the  definition  contained  in  §  232.500(c). 


14.  Section  232.901  is  revised  to  read 
as  follows: 

§232.901  Mortgages  covering  existing 
projects  are  eligible  for  Insurance. 

A  mortgage  executed  in  connection 
with  the  purchase  or  refinancing  of  an 
existing  project  without  substantial 
rehabilitation  may  be  insured  under  this 
subpart  pursuant  to  section  223(f)  of  the 
Act.  A  mortgage  insured  pursuant  to 
this  subpart  shall  meet  all  other 
requirements  of  this  part  except  as 
expressly  modified  by  this  subpart. 

15.  Section  232.902  is  revised  to  read 
as  follows: 

§  232.902  Eligible  project 

Existing  projects  (with  such  repairs 
and  improvements  as  are  determined  by 
the  Commissioner  to  be  necessary)  are 
eligible  for  insurance  und»  this 
subpart.  The  project  must  not  require 
substantial  rehabilitation  and  three 
years  must  have  elapsed  firom  the  date 
of  completion  of  construction  or 
substantial  rehabilitation  of  the  project, 
or  from  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  insurance.  In  addition, 
the  project  must  have  attained 
sustaining  occupancy  (occupancy  that 
produces  income  sufficient  to  pay 
operating  expenses,  annual  de^  service 
and  reserve  fund  for  replacement 
requirements)  as  determined  by  the 
Commissioner,  before  endorsement  of 
the  project  for  insurance;  alternatively, 
the  mortgagor  inust  provide  an 
operating  deficit  fund  at  the  time  of 
endorsement  for  insurance,  in  an 
amount,  and  under  an  agreement, 
approved  by  the  Commissioner. 

16.  Section  232.903  is  amended  by 
revising  the  first  sentence  in  the 
introductory  text  of  paragraph  (a),  the 
first  sentence  in  paragraph  (b),  and  the 


first  sentence  in  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  232.903  Maximum  mortgage  limitations. 
***** 

(a)  Value  limit.  The  mortgage  shall 
involve  a  principal  obligation  of  not  in 
excess  of  eighty-five  percent  (85%)  for 
a  profit  motivated  moi^agor  (ninety 
percent  (90%)  for  a  private  nonprofit 
mortgagor)  of  the  Commissioner’s 
estimate  of  the  value  of  the  project, 
including  major  movable  equipment  to 
be  used  in  its  operation  and  any  repairs 
and  improvements.  *  *  * 

*  *  *  *  *  « 

(b)  Debt  service  limit.  The  insured 
mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  the  amount 
that  could  be  amortized  by  eighty-five 
percent  (85%)  for  a  profit  motivated 
mortgagor  (ninety  percent  (90%)  for  a 
private  nonprofit  mortgagor)  of  the  net 
projected  project  income  available  for 
payment  of  debt  service.  *  *  * 
***** 

(d)  Project  to  be  aeqahed — additional 
limit.  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  and  fb)  of 
this  section,  if  the  project  is  to  be 
acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with 
the  insured  mortgage,  the  maximum 
amount  must  not  exceed  eighty-five 
percent  (85%)  for  a  profit  motivated 
mortgagor  (ninety  percent  (90%)  fiw  a 
private  nonprofit  mortgagor)  of  the  cost 
of  acquisition  as  determined  by  the 
Commissioner. 

***** 

Dated:  November  21, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  94-29362Filed  11-28-94;  8:45  ami 
BILLING  CODE  4210-27-? 


Tuesday 

November  29,  1994 


Part  XII 


The  President 

Executive  Order  12939 — Expedited 
Naturaiization  of  Aliens  and  Noncitizen 
Nationals  Who  Served  in  an  Active-Duty 
Status  During  the  Persian  Gulf  Conflict 


Federal  Register 
Vol.  59.  No.  228 
Tuesday,  November  29,  1994 


Presidential  Documents 


61231 


Title  3— 

The  President 


IFK  Doc.  94-29541 
Filed  11-28-94;  10:42  am| 
Billing  code  3195-01-P 


Executive  Order  12939  of  November  22,  1994 

Expedited  Naturalization  of  Aliens  and  Noncitizen  Nationals 
Who  Served  in  an  Active-Duty  Status  During  the  Persian 
Gulf  Conflict 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  die 
laws  of  the  United  States  of  America,  including  section  1440  of  title  8. 
United  States  Code,  and  in  order  to  provide  expedited  naturalization  for 
aliens  and  noncitizen  nationals  who  served  in  an  active-duty  status  in  the 
Armed  Forces  of  the  United  States  during  the  period  of  the  Persian  Culf 
Conflict,  it  is  hereby  ordered  as  follows: 

For  the  purpose  of  determining  qualification  for  the  exception  from  the 
usual  requirements  for  naturalization,  the  period  of  Persian  Gulf  Conflict 
military  operations  in  which  the  Armed  Forces  of  the  United  States  were 
engaged  in  armed  conflict  with  a  hostile  force  commenced  on  August  2. 
1990,  and  terminated  on  April  11,  1991.  Those  persons  serving  honorably 
in  active-duty  status  in  the  Armed  Forces  of  the  United  States  during  this 
period  are  eligible  for  naturalization  in  accordance  with  the  statutory  excep¬ 
tion  to  the  naturalization  requirements,  as  provided  in  section  1440(b)  of 
title  8,  United  States  Code. 


THE  WHITE  HOUSE. 
November  22,  1994. 
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lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


54513-54786 . 1 

54787-55018 . 2 

55019-55198  . 3 

55199-55328 . 4 

55329-55570.., . 7 

55571-55806  . 8 

55807-55984  . 9 

55985-56372 . 10 

56373-58758 . 14 

58759-59098 . 15 


59099-59356 . 16 

59357-59638 . 17 

59639-59886 . 18 

59887-60060 . 21 

60061-60292  . 22 

60293-60550 . 23 

60551-60694 . 25 

60695-60884 . 28 

60885-61232 . 29 


3  CFR 


Proclamations: 

6752  . 54513 

6753  . 55329 

6754  . 55805 

6755  . 55981 

6756  . 55983 

6757  . 59885 

March  21,  1917 

(Revoked  in  part  by 

PLO  7098) . 55371 

Executive  Orders: 

12170  (Continued  by 
Notice  of  October 

31) . 54785 

12473  (See  EO 

12936) . 59075 

12484  (See  EO 

12936) . 59075 

12550 (See  EO 

12936) . 59075 

12586  (See  EO 

12936) . 59075 

12708  (See  EO 

12936) . 59075 

12710  (See  Treasury 
Department  final  rule 

of  October  11) . 55209 

12735  (Revoked  by 

EO  12938) . 59099 

12767 (See  EO 

12936) . 59075 

12888  (See  EO 

12936) . 59075 

12930  (Revoked  by 

EO  12938) . 59099 

12933 . 54949 

12936  . 59075 

12937  . 59097 

12938  . 59099 

12939  . 61231 

Administrative  Orders: 
Memorandums; 

October  27, 1994 . 54515 

No.  95-5  of 
November  15, 

1994 . 60695 

Notices: 

October  12, 1994 . 54785 

Presidentiai  Determinations: 

No.  95-2  of  November 

1,  1994 . 55979 

No.  95-3  of  November 
1.  1994 . 56373 

4  CFR 

28  . 59103 

29  . 59103 

5  CFR 

532 . 54787,  60293 


576 . 

. 55807 

890 . 

. 60294 

1600 . 

. 55331 

1605 . 

. 55331 

1630 . 

. 55331 

1631 . 

. 55331 

1632 . 

. 55331 

1650 . 

. 55381 

Proposed  Rules 

211 . 

. 55212 

230 . 

. 55212 

300 . . 

. 55212 

301 . 

. 55212 

307 . 

. 55212 

310 . 

. 55212 

316 . 

. 55212 

330 . 

. :.55212 

333 . 

. 55212 

339 . 

. 55212 

340 . 

. 55212 

351 . 

. 55212 

353 . 

. 55212 

831 . 

. 5521 1 

842 . 

. 55211 

930 . 

. 55212 

7  CFR 

Ch.  11 . 

. 60061 

Ch.  Vll... 

. 60297 

271 . 

. . 60061 

278 . 

. 60061 

301 . 

. 56375,  60697 

457 . 

. 60062 

703 . 

. . . 60297 

718 . 

. 59280 

790 . 

. 59280 

791 . 

. 59280 

905 . 

...55332,  55571 , 56376 

906 . 

. 56381 ,  60063 

927 . 

. .' . 55333 

928 . 

. 55334 

929 . 

. 55336 

931 . :. 

. 55337 

932 . 

. 55338,  55985 

934 . 

. 55338 

944 . 

...55571,  55985,  56376 

948 . 

. 58759 

955 . 

. 55019 

966 . 

. 55020 

979 . 

. 58760 

997 . 

. 55808 

1097 . 

. 60064 

1205 . 

. 59109 

1413 . 

. 59280,  59639 

1414 . 

. 59280 

1415 . 

. 59280 

1416 . 

. 59280 

1902 . 

. :. . 54787 

1941 . 

. 54787 

1942 . 

. 54787 

1943 . 

. 54787 

1944 . 

. 54787 
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1945 . 54787 

1951 . 54789 

Proposed  Rules: 

29 . 60919 


7n 

liRiiTi 

272 . 

fi0n7Q 

273 . 

. 60087 

274 . 

. 60079 

277 . 

. .  60679 

300.... 

. . . . 58412 

319.... 

•  -.56412, 59070 

929 . 

. 66007 

956 . 

. 56254 

966 . 

finoiQ 

1005...... 

.J60571, 60572,  60574 

1007—. 

. 60572,61070 

1011 

..55377,  60572,  60574 

1030 _ 

. . . 54952 

1032 _ 

. 60573 

1046 _ 

Rn.572,  fin.574 

1066 _ 

. -54952 

1068 . 

.  54952 

1076 _ 

. 54952 

1079 . 

. 54952,  60335 

1131- . 

. 56414 

1413- . 

. .55378 

8  CFR 

100 . 

. 60065 

103 _ 

. .'.60065 

214... 

. . . 5.59t0 

9  CFR 

77 . 6055T,  60886 

94  . 55021 

145 . .59640 

147 . 59640 

10CFR 

2 . 60551,60687 

Proposed  Rules; 

Ch.  11 . 56421 

Ch.  W . 56421 

Ch.  X.. . 56421 

20 . 55224 

35  . 56068 

50 . 54843 

55 . 54843 

73 . 54843 

430 . 56423,  60336 

12CFR 


5 . . . 

8 _ _ 

sfif>4n 

16 _ 

. _54789 

20T . 

fi07nft 

204 . — 

—60701 

208 . . 

. .55987 

211 . . 

-  ..55026 

225- . . 

_ _ 54801,54805 

262._ . 

. -.!.54805 

346 . - . 

. 60703 

550 . 

. 60300 

552 _ 

. 60300 

562 . — . 

. 60300 

563- . 

. 60300 

571- . . 

Rn;infv 

621 _ 

. 60886 

701-  . . 

. 54517 

704 . . 

.  .5Ct.3«i7 

707..  . . 

. 598S7 

1403. _ 

. 60888 

1640. . . 

. 60304 

263 . .60094 

308 . 60921 

900 . 55379 

13CFR 

109 . 60305 

Proposed  Rules: 

T30._ . 60723 


25  . 58115,  59116, 

38  . 54517.  55199, ! 

55341,  55988,  56990, 1 
55993,  55995,  56114, ! 
58761,  58765,  58766,  i 
59122,  59124,  59362, ! 
59914,  59916,  60707,  ( 


71  - 55029,  55810, 

73  . 55030,  55995, 

59134, 

91 . 

93 . .: . . 

97  . 55205,  55206, 


121.. . . 55208, 

125 . . . . . 

135. . . . . 

Proposed  Rules: 

23 . . 

35 . 

39  - 54635,  54847, ! 

55380,  55382,  55383, ! 
56008,  56011,  56433, 1 
56436,  56438,  59178, 1 
59391,  59971,  60095,  ( 
60337,  60922, 

71  . 59181 , 59664,  ! 

60098, 

73 . 

254 . . 


15CfR 

770  . 59135 

772  . 50136 

773  . 50136 

774  . 59136 

776 . 59135 

Proposed  Rules: 

291 . 56439 


18  CFR 

Ch.  1 . 56421 

2 . ..55031 

11 . 54815 

342 . 59137 

346  . 59137 

347  . 59137 

34S . 59148 


Proposed  Rules: 
Ch  1 ..  ’ 

. 54851 

284™ . - . 

. 60340 

385 . . 

..59715  60926 

19  CFR 

12..™ . 

. 54817 

133 . 

. 55996 

171 . 

. 55997 

175...™ . 

..58771, 60892 

Proposed  Rules: 
10 . 

. 54537 

123 . 

. ....56014 

148 . ; . 

. . 56014 

20  CFR 

416 . 

. 59362 

Proposed  Rules: 
638 . 

. 54539 

21  CFR 

74™  _ _ 

. 60893 

80 

. 60898 

175. _ 

. 58775 

201 . . . . 

. 60893 

314™  . . 

. 60051 

331  . . . 

.  60555 

358 . 

. . 60315 

510 . 

. 59394 

520 . 55999,  56388,  58775, 

59364 

522 . 54517,  55999 

529 . 60076 

558 . 54518,  59364 

900 . 60051 

Proposed  Rules: 

20 - 60734 

54 . 56071 

101 . 56573 

170 . 56573 

182 . 55072 


Proposed  Rules: 
627 . 


24  CFR 

17 . 


232 . 

. . . &t222 

246 . 

. 60000 

266- . 

. . -...60900 

880 . 

. - . 59648 

881 _ 

. 59648 

883 . 

_  _ _ 59648 

905 . 

. .  56354 

906 . 

. .5R35d 

Proposed  Rules; 

38.™ 

100 . 

.  .56449 

25  CFR 

Proposed  RtileK 

261 . 

-.  . .  RtOPH 

26  CFR 

1 . . 

... ...  ..saaon  6<i5.5a 

Proposed  Rules: 

1. 

_ 56225,  59973 

31 . 

. 60099 

27  CFR 

Proposed  Rules: 

9 . 

. . . 55226 

28  CFR 

0 . 

— . . . 60557 

551 . 

. - . 60284 

Proposed  Rules: 

524 . 

. 54782 

29  CFR 

1601 _ 

-  . 54818 

1910 _ 

™  _  ..55203 

2619  -.- 

38775 

2676 . 

. 58775 

Proposed  Rules: 

1910 

.58884,  60736 

1915 _ 

_ !38884 

1926 . 

. . .54.540  5aaa4 

30  CFR 

16  CFR 

. 54809 

312 . 

. 35071,  60734 

«70 

_  60317 

314 _ 

. . 55071 , 60734 

904.- . 

-.  „  _ 59365 

410 . 

320 . 

. . 56071 

913 _ 

59918 

1500 . 

. 56387 

330 . 

. . . 55071 

92a . 

5R.‘U(9  58.999 

Proposed  Rules: 

333 . . 

„  . . 58799 

905 _ 

.5A?7fl 

309 . 

. 59666 

369 

.58799 

1700 . 

. 56445 

6oa.  .  .. 

. 56443,  60734 

42 

17  nPB 

601 _ 

- 55071,  56443 

4al— .. 

- 34365,  60101 

200 . 59137 

240  . 54812,  55006,  55342, 

59137,  59590,  59612,  60555 
249 . . 55342 


Proposed  Rules: 

5 . . 


250 . 

. . 55573 

405 _  . 

. 35010 

Proposed  Rules; 
228 . 

. 55385 

229™ . 

. . . 35386 

230 _ 

55385 

239 . 

. 55385 

240 . 

...55014,  55385 

274-  _ 

. . 55385 

606  . 56448 

607  . 56448 

610 - 56448 

640.- . .A6448 

660._ . .56448 

807 . 55071 

812 . 55071 

814 . „....5507T 

860 . 55071 

1308- . .54949 

1313 . 54949 

22  CFR 

40 . 55045 


70  . 54855,  60101 

71  . 54855,  60101 

75 . 54866,  6OT01 

77..„ . 54866,60101 

90. . . . 54866,  60101 

Ch.  II . 55597,60927 

913 . 55597 

915 . 00341 

917  . .56449 

918  . 60342 

920„ . 56451 

931 . 58801 

938 . 58802 

946 - 59187 


.61034 


.55045 
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31  CFR 


306  . 59036 

357  . 59036 

500 . 60558 

565 . 55209 

Proposed  Rules: 

210 . 60576 

247 . 60739 

32  CFR 

553 . 60559 

701 . 55348 

706 . 59161,  59162,  59163 

33  CFR 

100 . .55583,  56393 

117 . 54518 

165  . 55583,  56393,  56395, 

56396 

168 . 54519 

Proposed  Rules: 

100 . 59732 

110  . 55598 

117 . 55599,55601 

165 . 55602,  55603 

181 . 55823 

34  CFR 

75  . 59578 

76  . 59578 

.  600  . 61142 

668 . 61142,  61192,  61204 

682 . 60688,  61142,  61210 

690  . 54718 

691  . 54718 

36  CFR 

7  . 58781 

701 . 5581 1 

Proposed  Rules: 

13  . 58804 

37  CFR 

201 . 58787 

253 . 60900 

Proposed  Rules; 

1 . 56015 

38  CFR 

3  . 60560 

4  . 60901 

8  . 60076 

8a . 59921 

Proposed  Rules: 

3 . 60576 

39  CFR 

Proposed  Rules; 

1 1 1  . 60927 

40  CFR 

9  . 59650,  59921,60560 

35  . 61124 

52  . 54521, 54523,  55045, 


55053,  55059,  55368,  55584, 
55585,  55586, 59650,  59653, 
60318,  60709,  60902,  60905, 
60908 

03  . 59921 

70  . 55813,59656,  60561 

71  ‘iQQPI 
72......1.................6021 8,  60234 

80 . ; . 60715 

82 . 55912,  59369 


180  . 55589,  59164,  59165 

186  . 59165 

228 . 61128 

258 . 58789 

271  . 55368,  56000,  56397, 

56407,  56573,  60686,  60910 

272  . 56114 

300 . 56409 

712 . 60716 

716 . 60716 

799  . 59660 

Proposed  Rules: 

Ch.  1 . 59188 

2 . 60446 

50  . 58958 

51  . 60740 

52  . 54540,  54544,  54866, 


55072,  55400,  55824,  56019, 
59189,  59734,  59739,  60577, 
60740,  60750,  60930,  60931, 


60939 

53 . 58958 

57  . 60446 

60 . 60585,  60751 

63 . 54869,  60101 

70  . 54869,  59974,  60104, 

60931,60939 
72 . 60216 

80  . 54678 

81  . 55053,  55059,  60577 

82  . 56276 

85  . 60446 

86  . 60446 

89 . 55930 

91 . 55930 

122  . 60446 

123  . 60446 

145  . 60446 

152 . 60519 

170 . 59192 

174 . 60519 

180  . 54818,  54821,  54822, 


54824,  54825,  54827,  54869, 
54871 , 54872,  55605,  56027, 
56452,  56454,  60535,  60542, 


60545 

185  . 56454 

186  . 54829,  56454 

233 . 60446 

260 . 60446 

264  . 55778 

265  . 55778 

270  . 55778,  60446 

271  . 55322,  55778,  60446 

281 . 60446 

300 . 54830,  55606 

350 . 60446 

403 . 60446 

704 . 60446 

707 . 60446 

710 . 60446 

712 . 60446 

716  . 60446 

717  . 60446 

720  . 60446 

721  . 54874,  59974 

723 . 60446 

745 . 54984 

750 . 60446 

763 . 54746,  60945 

790 . 60446 

41  CFR 

51-2 . 59338 

51-3 . 59338 

51-4 . 59338 


51-5  . 59338 

51-6 . 59338 

51-8 . 59338 

51-9  . 59338 

101-6 . 54524 

101-45 . 60561 

42  CFR 

52e . 59371 

59a . 59167 

401 . 56116 

417 . 59933 

431... . ..56116 

435  . 56116,  59372 

436  . 59372 

440  . 56116 

441  . 56116 

442  . 56116 

447 . 56116 

483 . 56116 

488  . 561 16 

489  . 56116 

498 . 56116 

Proposed  Rules; 

60  . 59193 

431 . 60109 

440  . 59624 

441  . 59624 

447 . 59624 

483 . 59624 

43  CFR 

4 . 56573 

Public  Land  Orders; 

7098  . 55371 

7099  . 55371 

7100  . 55820 

7101  . 55821 

7102  . 56409 

7103  . 56410 

Proposed  Rules; 

1 1 . 54877 

39  . 59975 

43  . 58808 

44  CFR 

64  . 59943 

65  . 56003,  60719 

67  . 55060,  55590,  60721 

Proposed  Rules: 

61  . .-. . 58808 

67 . 55607,  60752 

337 . 60760 

45  CFR 

233 . 59372 

1180 . 55592 

Proposed  Rules; 

205 . 60109 

1321 . 59056 

1327: . 59056 

46  CFR 

502  . 59168 

503  . 59168 

510 . 59168 

514 . 59168 

540 . 59168 

583 . 59168 

Proposed  Rules: 

28 . 60110 

30  . 58810 

32  . 58810 

171 . 55232 

197  . 56456 


345  . 59742 

346  . 59742 

514 . 55826 

540 . 54878 

552 . 55232 

580  . 55826 

581  . 55826 

47  CFR 

1  . 59502,  59945 

2  . 55372,  60562 

15 . 55372 

20 . 59945 

22 . 59502,  59945 

24 . 55209,  55372,  59945 

73  . 54532,  54533,  55374, 

55375,  55593,  55594,  56410, 
56411,  60077,  60916 

90 . 59945 

97 . 54831 

Proposed  Rules; 

2 . 59393 

68 . 54878,  60343 

73  . 54545,  55402,  56029, 

59200,  59394,  59744,  60111, 
60947 

90 . 60111 

97 . 55828 

48  CFR 

Ch.  9 . 56421 

8 . ...60319 

1871 . 59378 

1837 . 60916 

1852  . 60916 

9903 . 55746 

9905 . 55746 

Proposed  Rules: 

22 . 60686 

31  . 60686 

42 . 60686 

9903 . 60948 

49  CFR 

Ch.  Ill . 60319 

171 . 55162 

173 . 55162 

178 . 55162 

180 . 55162 

219 . 60562 

382 . 60319 

390  . 60319 

391  . 59386,  60319 

392  . 60319 

395  . 60319 

396  . 60319 

571 . 54835,  60917 

821 . 59042,  59050 

826 . 59050 

1039 . 59663 

Proposed  Rules; 

225 . 59744 

571  . 54881, 55073,  59975, 

60596 

580 . 55404 

50  CFR 

17  . 54840,  56330,  56333, 

59173,  60252,  60266,60324, 
60565 

20 . 55531,59967,  60060 

32  . 55182,  55190,  55194 

285  . 55821 

625 . 55821,  60568 

630..; . 55060 


iv  ‘  Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  Ncfvembcr  29,  1994  i  Reader  Aids 


638._ . 5484t  Proposed  Rules: 


DDV - 

14 .  . 

. 58811 

675.— 

.„54842,  55822,  58177, 
60668 

17  . . 56457, 

20...-  . . 

58982,  59200, 
60119,60598 
. 60660 

678 . 

681 . 

685 . 

. 56004 

. 58789 

32 . 

001 

. 55074 

.  59981 

641... . 

..56029,  60124 

654 - .55405  received  by  the  Office  of  the 

672 . 54883  FederaF  Register  for  inclusion 

675 . . 54883,  55076  toda/s  List  ot  Public 

677 _ 59983  Laws. 


PUBLIC  LAWS  Last  List  Noveinbcr  15, 1904 


Note:  No  public  bills  which 
have  become  law  were 


I 


I 
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